



VYAVAHARA MAYUKHA 

OR 


HINDUliAW 




VYAVAHARA MAYUKHA 

OR 

HINDU'LAW 


INCLUDING SMRITIES OF YAJUAVALKYA 

BY 

VISHWANATH NARAYAN MANDLIK 



ASIAN PUBLICATION SERVICES 

NEW DELHI INDIA 



First Edition 1880 

Published by K. O. Bhatia for 
Asian Publication Services 
New Delhi‘110024 


Printed at Gian Offset Press Delhi 



TABLE OF CONTENTS. 


1>A0E 

Intkuductjon ... ... ... ... ... ... i — Ixxxvii 

VyavahAra Mayu'kha 1 — 156 

Salutation to Ganesa ... ... ... ... ... 1 

Definition of ... ... ... ... ... 1 

Essentials of civil judicature 2 

Evidence ... ... ... ... ... ... ... 15 

Writings ... ... ... ... ... ... ... 16 

Possession ... ... ... ... ... 20 

Witnesses ... ... ... ... ... ... ... 22 

Oaths ... ... 30 

Determination of heritage 31 

T)^ya (Heritage) ... ... ... ... ... 37 

Pa; ’tition of heritage ... ... ... ... ... ... 33 

Time of partition ... 33 

Mode of partition ... ... ... ... ... . _ 40 

Ddfta/ica (the adopted son) ... ... ... ... 5O 

Impartible property ... ... ... ... 35 

Order of succession to obstructed heritage ... ... ... 73 

Union after partition ... ... ... ,,, ... 34 

iStnd/iana (a woman’s property) ... ... ... ,,, gj 

(persons excluded from inheritance) ... ... 99 

Eecovery of debts ... ... ... ... 102 

Pledges {Adhl) IO5 

Sureties {Pratibhu) IO7 

Recovery of debts (^mayra/iuna) ... ... ... ... IO9 

Deposits {Nikshepa) ... ... ... II5 

Sale without ownership ... ... 118 

Concerns among partners {Sambhuya samutlhina),,, ... 121 

Resumption of gift (Duttdpdddnikam) ... ... ... 122 

Breach of a service- contract {Abhyvpetyd susrttshd) ... 124 

Nonpayment of wages ( Fe^a?iiida?iam) ... 127 

Transgression of a compact {Samvid Vyaiikrama) 129 

Rescission of purchase (K’ni^Jnufio.ya) 130 

Rescission of sale ( FiA:n!/tJ«awj?mdana) I3I 

Disputes between the master and the herdsman {Svimipdla- 

vivdda) ... ... ... ... ,,, .. 13^ 



[ iv ] 


CONTINTS. 


Boundary disputes (Shndvivdda) 


PAQB 

134 

Abuse {Vdkpdrushyam) 


187 

Assault {Dandaparushyam) ... 


139 

Theft {Steyam) 


141 

Heinous offences ... 

... 

144 

Adultery {Strisangrakanam) ... 

... 

149 

Duties of man and wife {Stripun dharmdh) ... 

. . . 

163 

Gambling and prize-fighting) Dydta-samdhvayam) 

153 

Miscellaneous (PraHrnam) 


154 

YIjnavalkya — DhabhasIstbam 

. . . 

...167—274 

AcHXEiDHYXyA (Chapter I.) 

... 

157 

Introduction 


157 

Samdvartanam ... 


167 

Marriage ... 

. . • 

167 

Disquisition about castes. 


173 

Duties of a householder ... ... ... 


174 

Duties of a student 


178 

Things fit and unfit to be eaten... 

... 

183 

Purification of things 

• . . 

184 

Gifts ... ... ... 


186 

Oblations to the manes ... 

t • . 

187 

Worship of Ganapati 


193 

Propitiatory rites for Orahas (Planets)... 


196 

Duties of a king ... 


196 

VtavahXrXdhyXya (Chapter Ili) 


201 

Civil judicature ... 

... 

201 

Recovery of debts 


204 

Deposit 


207 

Witnesses... 


208 

Writings 


209 

Ordeals ... 


210 

Partition of heritage 

... 

212 

Boundary disputes 


225 

Master and the herdsman 


227 

Sale without ownership ... 

. . . 

228 

Resumption of gift ... 


228 

Rescission of purchase ... 


229 

Breach of a service-contract 


229 

Transgression of a compact 


280 

Non-payment of wages ... 


281 

Gambling and prize-fighting 

... 

281 

Abuse ... 

. . . 

232 



t’ONlENTK. 


[ V ] 


PAOV 

Assault .. ... ,,, ... .. .. 233 

Heinous offences ... ... ... ... 235 

Concerns among partners ... ... ... ... 239 

Theft 239 

Adultery ... ... ... ... ... ... ... 241 

Miscellaneous ... ... ... ... ... ... 243 

PbXtaschittAdhyXya (Chapter HI,)... ... ... ... 245 

Impurities ... ... ... ... ... ... 245 

Duties under distress ... ... ... ... ... 248 

Duties of a hermit ... ... ... ... ... 249 

Duties of an ascetic ... ... ... ... ... 250 

Penance for drinking ... ... ... ... ... 266 

Theft of gold ... ... ... ... ... ... 266 

Violation of the preceptor^s bed ... ... ... 266 

Penance for intercourso with a sinner ... ... 267 

Secondary sins ... ... ... ... ... ... 267 

Miscellaneous penances ... ... ... ... ... 270 

The abandonment of the degraded ... ... ... 270 

Secret expiations. . . ... ... ... ... ... 271 

Definitions of penances ... ... ... ... ... 272 

Appendix I 275 — 330 

Analysis of eighteen Smritis ... ... ... ... 275 

Atri ... ... ... ... ... ... 275 

Vishnu ... ... ... ... ... ... ... 278 

Hdrita 283 

Usanas ... ... .. ... ... .. §89 

Aiigiras ... ... ... ... ... ... 292 

Yama ... .. ... ... ... ... ... 295 

Apastamba ... ... ... ... ... 297 

Samvarta,,, ... .. ... ... ... 300 

Kdtydyana... ... . . ... ... ... ^]02 

Brihaspati ... ... ... ... . . ... ... 304 

Parasara ... ... ... 306 

Vydsa ... ... ... ... ... ... ... 311 

Sankha ... ... ... .. ... ... ... 314 

Likhita ... ... ... ... ... ... ... 315 

Daksha ... ... ... ... ... ... ... 316 

Gautama ... ... ... ... ... ... ... 317 

Sdtdtapa ... 324 

Vasishtha... ... ... ... ... ... ... 326 

Appendix II 331 — 345 

Public chanties ... .. ... ... ... ... 331 



[ vi 3 


CONTENTS. 


Appendix III. — Sapinda relationship 

PAOR 

345—394 

Section I. — Marriage... 

346 

Section II. — Impurity on account of birth 

or death 366 

Section III, — Inheritance ... ... 

357 

Appendix IV. — Customary Law 

395—516 

Section I. — Marriage ... 

395 

Section 11. — Adoption 

454 

Concluding Remarks 

516 

Index 

517~~532 



INTRODUCTION. 


In presenting the following translations of the VyavahAra Maydkha 
of Bhatta Nilakantha and the Sniriti of Ydjfiavalkya, together with a 
few notes on Aryan (or Hindu) Law in the form of Appendices, I have 
to make a few preliminary remarks. 

The Hindu Law is the lavv of the Arya community in India, As it is 
at present understood and administered in courts of justice, it is but a 
small fragment of the entire body which is properly known as the 
Dharraaitdstra. This is now ordinarily divided into three divisions of 
Achdra, Vyavahdra, and Prdyaschitta. I say now, because, strictly 10 
speaking, such a distinct partition of the Dharmasdstra into several 
distinct departments was not quite settled till the time of the later 
Srariti-writers, and particularly Ydjiiavalkya, Manu, Ndrada, and 
Gautama. Ydjfiavalkya, Parasara, and other Smritis are divided into 
different Adhydyas, and each Adhydya has been divided into 'pvaha* 
ra:/a 5 (sections). These distinct sections havo been used separately 
for their various purposes, and yet always with the central idea of 
Dharma being ke^pt in view, and as parts of a whole. Vya^ahara, apart 
from Acbdra, (which latter includes Prdyaschitta,) is not considered 
by the people in their daily concerns, and it is only during very recent 20 
years that sometimes administrators have shown a tendency to work 
these divisions like so many Acts of a modern and temporal legislature. 
The object of early Aryan writers has been more to inquire and 
lay down the rules for Achdra and Prayaschitta than about Vyavahara 
(or the Civil law). The last has always been considered a very minor 
matter ; for, as might naturally be expected, sages who extolled the 
virtues of an ascetic, or a house-holding ascetic who kept food for only 
twelve days in his house,* could not be expected to provide a compli- 
cated and laborious scheme of succession. The erection of fresh hermit- 
ages was always contemplated at each marriage, and marriage itself 30 
was inculcated simply as a means to a spiritual end.^ Again, when 
the life of the Arya began with the study of the Vedas, and ended with 
an immediate abandonment of the world and entrance into the fourth 

' Y4j5skvalkya, I. 128, see Part 11., p. 178 ; Mitikshar^ leaf 19, p. 2. 

* Bbl&gavata Pur^SA, Skandha 11, A'dh^aya 4, v. 11, leaf 15« p. 1. 

B 
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order, whenever the student was sufficiently subdued in his passions and 
desires,' the modern views either of law or social system coi^d not bo 
expected to prevail. It need not surprise us accordingly if we occasion- 
ally find a want of harmony between the ideas of the nation of the pre- 
sent day and the Spirit of the Sacred ordinances of the V edas and Smi’itis. 
While it would be correct to say that there is perhaps no other nation 
on earth which has preserved so much of its antiquity intact as the 
Aryans of India, it is not right to assert that they have been perfectly 
stationary in all respects. The simultaneous existence of perfect con- 
10 servatisrn in regard to some institutions and aj wide departure from the 
old grooves in others is a circumstance which is often not clearly realised 
by foreigners ; and hence it is that some of our administrators are found 
either trying to restore us according to their notions to the pristine 
simplicity of our old institutions, or going to the other extreme and un- 
duly giving effect to their own theories of progress by trying to adapt 
our old texts to the modern ideas of European civilization. Eitherpro- 
cpss is in my opinion fraught with evil. Thus a Hindu or Aryan house- 
holder, directly he enters the married state, is commanded to have his 
own sacrificial fires. ^ He has his own sphere of duties, marked out for 
20 him up to the point of final emancipation. Even in worldly matters he 
is advised to live separate, to have bis own daily fire-sacrifices, and to 
live as the head of his own family. Hindu society has more or less con- 
formed to these principles. In provinces where tho mercantile eltynents 
preponderate, and questions of the collection and distribution of wealth 
chiefly arise, segregation of inteiv^sts is the rule and congregation the 
exception. This is well understood by the community; how fiir it is fol- 
lowed by O'lr courts, our readers must inquire and judge for themselves. 
Again, according to the Aryan code, there is no provision of law clearer 
than that a Brahmana^s wealth can only be inherited by Briihmanas.* 
30 This was followed for a long time, but in the year 1860 the Hindu 
law was set aside, and the common law of England was declared to 
govern the case. 

Other instances of a misapprehension, or improper application of the 
law, will be noticed in their places further on. These arise, as it seems 


1 Nirnsiyasindbu, 2iul half. Pari. iii. 1. 51 p. 2. 1. 9 II 

* Y^ijiiavalkya I., 10*2 and 103, Part II. p. 175; Mitaksharii, I., leaf Ifi, p. 2; 
Mayiikhn, Part II. p- 73 lines 32, 33 ; Manu, Brihaspati and PrujSpaii quoted by 
Mitra Misra (see VIr. 1. 172 p. 1). 

* Manu ix. 189 ; — 

40 riirr i ? sr'Ti-^rf I 

Translation : — “ The property of a Brahman shall never be taken as aa escheat by the 
king ; this is a fixed law ; but the wealth of the other classes on failure of all heirs 
the king may take.’* 

(8 Moore’s Indian Appeals, 600.) The Collector of Masulip at am v. Cavaly Venkata 
Narainaffpa, 
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to me, from a very contracted view of the i^ryan law. It is useful, there- 
fore, to enquire what this law is and has been. Taking the Dharmasdstra 
in its proper sense, it may be laid down to be the law of the Aryas. 

The question naturally arises — who were the Aryas, and who their pre- 
sent representatives are ? Some have confine^ the term Arya to the 
three twice-born classes.^ Is it so fixed? Hai it been so always ? 

The Vedic origin of the four classes of Aryas as detailed in the 
Purushasukta® is well known. The occurrence of this hymn in the last 
or 10th Mandala has been commented on. But the Panchal'shiti (con- 
sisting of the four classes, together with the Nishada) occurs in the 10 
earlier Mandalas of the Rifj-veda and although the origin of the four 
classes as detailed in the Purushasdkta may be open to remark, the 
mention of four classes even in the earlier portions of the Rig-veda, and 
the early part of the Taittirfya or the Black Yajur-veda,'*' proves their 
existence in those early times. 

Again, the Aryas are known as the inhabitants of a certain tract of 
country named Arydvarta But this has been of indefinite extent. 
Manu, as expounded by Bhrigu, indeed lays down its limits with 
apparent definiteness in cli. ii. v. 22;^ but in defining the 'sacri- 
ficial country,' or Ynjmi/adem as it is called in Sanskrit in a very vague 20 
way in the next following verse,® it appears to me that Manu, or rather 
his pupil Bhrigu, owns that in his time the Aryas had not confined them- 
selves to what was technically called the Arydvarta as defined in the pre- 
ceding verse. For by Yajnlyadesa he evidently means what the word 
Arydvarta would etymologically import ; ^ because the performance of 
sacrifices according to* Manu was a privilege of the Aryansalone. Again, 

^ Rij:-ve(Vfi Sninhitd, X. 38, 3, where the word occuning in jaxta|Josiuon with 
(Ddsa) has been held by Sayan'* to mean one of the three reg»'nerate classes. 1 he w'ord 
occurs in several places in ihe Rlg-veda, and whenever it occurs along with ibe word 
Ddaa, Sfkynna has interpreted it as Yajnakarmakjitt or as one entitled to 30 

perform sacrifices, thus excluding the Sudra. (See for example Rig-veda VI. 25, 2.) 

* Rig'Samhita x. 12- The same origin is given in the Black Yajush-Samhitfi 
kanda vii, Adkydya i, Aniivaka i. 

* See the Rig-veda I. 7, 2 and I. 176, 3 ; VII. 75, 4 ; VII. 79, 1. 

aro (Cal. ed ) page 982. Again, see page 1059 of the same volume " 

: I f o ” and comments thereon. 

• The verse nms thus : — 

I ijtr qfT^nrnr. I II 

Translation As far as the eastern, and as far as the western oceans between the 40 
two mountains just mentioned, lies the tract which the wise have named ArydvartOt 
inhabited by respectabte men/' 

• For the text and translation of the verse see above p, 158, II. 8 — 10, 

» Kulluka explains its etymology as follows ; Wflv#: 

Translation * AryAvartn [is so called] because Aryas are here successively bom.’ 
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tbe limits assigned bj tbe fi^miya^a of Tilmikil. 40,4 — d to tbe ^saori- 
ficial country' are identical with those of the technical Ary ^varta of Manu. 
The Viramitrodaya in its comments on verse 2 of Y^naralkya chap, i., 
says that the country therein indicated is the whole Bh6rata*varsha.‘ 
The Mahdbhdrata Karnaparva, Adhydya 40, vv. 20 — 43 (Bombay ed. 
1. 74 p. 1 ) mentions certain districts which were inhabited by Aryas, 
and yet were considered as unsuited to the performance of sacrifices. 
On the other hand, the Vyahkatefa Muhdtmya^ (a part of the Varaha 
Purdna) states that certain districts very near the Cape Comorin and 
10 certain other islands, were inhabited by the Aryas. All these facts 
confirm what there are other independent grounds for holding — namely, 
that the original limits for the residence of Aryas were gradually 
extended, so as to include the whole of Bhdrata Varsba, which the refer- 
ences'* in the footnote show to be identical with the Hindusthdna of the 
present day. The following Sutra of Pdnini, together with the glosses 

^ MS. leaf 4. 

• The verses (ch. 26, vv. 30 to 32) run thus ; — 

: II ? o II 

2ft (?) qiTmre I 

s!Tf^>Tlr??rt Hull 
WHPfiTimr»rs^ | 

fR itt lU’t It 

• TTie references are taken from the Vratakhantla of Hemadri, pp. 26 to 29 : — 

: | t[^|[5rrTT ®IT wr* 

xrsr ^ Hrr?Tw l frf: II ^ 

I n ^ I'^FiTraT ^^cTT: 1 

ff^ir 1 1 ^54^14 I 

JRTI^ ^»Tff5R I ^nef ^ ^ rrm II 

* wf^ 

^ RNsT^ I wrff JTPT II 

«f?^: 

qror f®ir^ it 

40 aufRRrfr: 5r^ sr: ^ 

mwr fwrari’t m I at 11 

ST I ?t 3rnfRRr4r^^: qinj l| 
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thereon, contains important observations on the limits of the Aryan 
society and its divisions, and especially in reference to the Sddras : — 

Hprr>rmPrc5ifiraR.H 1 ^ 

fftj!— qif ?i)Esa^f*T ST sp-qiW ^ 1 rfflvrr ^ s^frerer,'^ 5?i 

1 fSfi.'Src^reriisirJt. | 3»mqff%: I nuT.^ST^fiiw- 

I 5i?r?R5T #iC»i^r»f?rr 

H fiiv!r,% II 1 tfrfr 6^ff- 

S^fqrsrr I (Rntl’ jt »i?i^: tiif!mrr«sqi3rviTrT«io!n?fr 10 

HfiTTf rft 5T II ^r.siRK^iPrcqfijqRtq:, I iRiif^ ^MT?Rqrrc qrsRi^R- 

=T It sf? T.^TRf^i'fi^nsTrJi: I qR aifsicf- 

1 <irt ^ ^ ri^. 

q:!!"!!*! I qf?5|,-iTr I T-^Rfirntf: I 3 R I npiT?5rlf^Rr I »?rntil- 

W: Tt^rt^tnr: I ?fSpr%? I crsTTi fsfi^ I iwrRJ^i ?5TfRTW: 

JPRT fqftrT: I sn^rhiTf ^5r c?ip}; I I qwRRlqfirs.sjcqr- 

HTT: I irPT jfT I <r^qrqf r^q^Pfiir^ >t.?; I s’? nnr: nrlrar: I mdr Crnff'nrtR'- 
(%fr8- I ^ir qPrs?t?R-: i sCTfsr rft Pnraf^si fRjf: l Ji?m srw ff^rf; i 
»rriirf?i^ i ig:??-!! q^TSTf^sR i'Srsrrfi' 4 #rrr >ns-. | swst?s?:Rfs I ssi^=rf *r&- 20 
.jRrtrrtrwqif^ ws: | 8Rrr^f^ I ?: wsrrt:: qtfsw?? =r s?.W 

%R»r: 

’TnfRft»tCf«5RRnf??T”R[ — 

^j3sis?r,s?^ ?qf%sc7c cfs I 

Translation, 

P^Dini Adhy&ya ii., Quarter iv., Sutra x. 

[In the case] of unexpeiled Madras, [the copulative compound is alfvajs of the 
Samohdra kind.] 

Fri//f.— They are [said to be] uiravasita [expelled] whose dish after meals is not 
purified even by the [prescribed] means. In the case of words importing ^udras other SO 
than these, the copulative compouud is in the singular. 

The Mahk Bh&shya of PataSjali, Adbyaya ii., quarter iv., i.hnika ii. — [In the Sdtra] 

'of unexpelled Madras/ [the word] aniravasifdmm (of unexpelled) i-< used. What [i* it 
from which] non-expulsion [U meant]. [It maybe] ‘ not expelled from ArvAvarta [the 
country of tiic Aryns].* But what is Aryavarta ? [The country] to the east of Adarsa, 
to the west of KdUkavana, to the south of the Himalayas, and to the nortli of P&riy6tra. 

If so, [the Samdhdraclvandva compowids] Kishkindhagandhikum {Kishkindha and yan- 
dhika) Sakayart'iiuxm {Saka and yavatta) and ^aurpakrcuwcham {Saurpa and krauncha) can- 
not he explained ; [because, says Kaiyata, all these are tribes of Madras living outside the 
Aryivarta]. If so, then [let the meaning be] * not expelled from the habitations of 40 
AVyas.* But what is a habitation of the Arvas? A village, a station for herdsmen, a 
town, a locality of traders. If so, then in the midst of large mansions, Chdnddlas and 
Mritapas [often] live and [the itareiarayogadvandva compound] Chdndlamriiapdh 
{Chandlas and mritapas) cannot be explained. Mritapas is explained by Kaiyata 
as those who are known by the name of Domhds in the vernaculars; and by Kagoji- 
bbam those who living in the vicinity of a cemetery take the clothes, fuel, Ac on 
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R corpse. 1 If so, then pet the mesning he] * not expelled [or debarred] from •scri*' 
ficial . rites.* In this way, too, [the SamdHdra dvmtdva compounds] takskdjfOikdrm 
(a carpenter and an ironsmith), (a washerman nnda wesver) cannot 

be explained. If so. then [let the meaning be] * those are adrauatUa {mt expelled) 
whose dish after meals is purifed m the pirescribed] ways ; and those are dravQtUa 
(expelled) whose dishes after meals cannot be purified even by the prescribed means. 

[To avoid repetition, the passage of Kaiyata is hrre not translated, as its n}>eratiTe 
part is already translated in the translation of the passage from the Bhishya.] 

Nagnjilihallia’s Blidshya Vivararia. — It should be understood that the word 6ddra 
10 stands in this Sutra for one ni>t belonging to the three earners (classes). 

The above shows that at the time of Pataiijali, the Arjaa had no 
confined definite spot as their peculiarly sacred place. 

The test of determining the Aryas from their place of habitation 
being thus found unsatisfactory, the next test that occurs is to find out 
their classes and the determination of their limits. It is suggested 
that the four divisions mentioned in the Rig«veda(x. 90) ; the Vajasaney 
Samhitd of the Yajurveda (xxxi. 1 — 16), the Atharvaveda (xix. 6), 
the Bhagavadgitd (iv. 13), the Bhdgavata Purdna (iii. 6, 30 — 34,) the 
Brihaddranyaka (i. 4,) and Mann (I, 31), are meant to be the divisions 
20 of the jiryan community ; but as this is not the place to enter into a 
disquisition either on the ^ castes ^ or the classes of ' Aryas,^ I content 
myself for the present by saying that even this test is at the present time 
quite unsatisfactory. At the time of Mann's Cods, or rather Bhrigu's 
version of Manu, an attempt to exclude the S'ddra from the pale of 
Aryanism is clearly observable (see for instance ch. x. 66, 67, and 
69; and ch. ii. v. 39). Bat it would also appear that the process of 
segregation was not then so far advanced, as it is now ; for in several 
places, the S'ddra does appear to he included within the sacred line (see 
ch, V., V, 139 and ch. x., v. 57). There must have been some confusion 
30 of classes in the time of Mann which has further developed itself in 
modern times ; for, accordiog to some Purdriic accounts, the inter- 
mediate cksses of the Kshatriyas and Vaisy as have entirely disappeared; 
and the first and the last classes have been split up into so many sub- 
divisions, that it is now hard to determine whether a certain individual 
does or does not come within the pale of the Aryan law. The Purdnio 
view may, to a certain extent, be correct as regards the ^udras. But, 
as far as the history of the different provinces of India shows, both 
Kshatriyas and Vaisyas do exist, although they again have •sub-divided 
themselves, and have degenerated in their practices like the other 
40 Aryan classes. 

For the benefit of the Arya community as above described, the ^nUi 
or the Vedas furnished a body of law prescribing the ritual. The Veda 
in its threefold division of (1) Sanhitd, (2) Brdhmapa, and (3) the 
Araipiyaka regulated the different stages of the ceremonial. But even 
in those early times, usage or custom seems to have supplied the basis 
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6f tbe law, for, as Bhfsbma bbaervefi in the Mahdbh^rata, usage or prac- 
tice is the root of all Dharuia.* 

The words of Sankara that dcMra is the source of authority in all 
matters of^Dharma must be always kept in view.^ This done, we tuby 
now examine the sources of the Vedic law as founded by the Aryas. 

The whole of the Veda seems to ha^^e been one work — afterwards 

% I 

divided into four, Rich, Yajush, Sdman,Sand Atharvan. 

Some writers take the number of Vedas to be three, and leave 
Atharvan out of account.® Others again place this Veda in the same 
category as the first three, ns having been separated and arranged by 10 
Vydsa.^ That it is one of the four Vedas is undoubted,® and its non- 
inclusion in the sacrihcial scheme is well accounted for by the 
constitution of the triplicate ceremonial so well explained by Sayoija in 
his introduction to the Rig-Veda. Each of these four Vedas has many 
mkhds or branches. According to the Charana-Vyuha current 
amongst the followers of the Rig-Veda in these parts, the Rig-Veda 
has five branches; the Vdjush has two divisions, the black .and the 
white; the first has eighty-six, and the second fifteen branches; the 
Sdman has one thousand branches; and the Atharvan has nine. Of 
these very few now exist. A commentary on the Charanavydka gives 20 
the following account of the extent of the different Sdichds in different 
parts of India® : — 

II II ^ il 

II v II =rjffr?rir^iTr5r il r>'?9yT 

^ ?7^^e^ra'^»;ir'i75r: IRII ?Sr=T?:r w II ’sr ^rir- 

^??T.RiTirJT=T: il Vli 3 Tr airir II f 

11^11 ^ f 11 ^ 

II ( I ) IK || 

' WHITrro- o 

II 3TTOr^H% w 1 1 

Translation : — Among nil the dramas or Vedic |)recef»ts or principles, dchdraoT custom 
is reckoned the first ; from dcHdra arises Dharma ; and Achvnta is the lord of Dharma. 

On this ^anknra observes— I 3?r^iTTHtr 

u't>Tifr«»rr*rrw(T^ qr^rf^rm tPt li " 

■ See Apastamba Dharma Sutra, 2, 6„15, 1, p. 73, vol. I., and p. 84 of vol II. 

* See Amara, I., 6, 3 (Bombay Ed. p. 36) ; S^iyana’s Introduction to !|tig-Veda, 

Tol. L, 2 ; I’ushpadanta’s Mahimna, verse 7, “ ^ to »» 

* The Bh^gnvata Purfina, T., iv., 14-21, leaf 10, p. 2, and 1. U, p. 1. 

* PntAujaU’s Midi^bhishya, in the Pnspa^anhika, h af 3, p. 2. See the excellent 40 
introduction of Dr. Rijendralal Mitra to the Gopulha Br&hmana of the Atliarva Veda 
(Calcutta, 1872). 

« See note 3 p. 33. See also Saty^shfidha Sdtra, 1st Adhy^ya, Ut Sdtra : — 

tnf sqmr^jjPT: 11 || sr^r ’in^ Irtf 
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n q55rf^*rfii^w*i: il'^li^wiflr'rf^nrwr- 

ft^rt %*PwrircT^ ?frn?r w aftr^r IKII 

JtRT: 1) s'lTHr ^T^Ti^rlJr 5 JNra®fr jrf^fS^ II s II 5rr^% JpJcwir II 

<nira%*rsri3T ? n^m II Ko II ati^ir urspifwa f^af-rr II ^laa- 

iTvar ^I'TOsRrr rfff II VV II ’ 

Translation ; — “ Of the Vajasaneyins living in the east, the north, in the south-west, 
there are fifteen divisions. In the said three quarters the Vijasaneya Veda was 
originated. The Mahirriava [states the following] : The Narmadd is declared to be 
the middle line (equator) of the earth. The different §dkkds [existing] on the north 
10 snd south of it will [here] be declared. In the regions south of the NarmaiU, [the 
^dkhds“\ ApastambI, Asvalayani, Ran^yani, and Pippala [exist, the followers whereof 
are] sharers in respect of sacrifices and marriage [i.e. are an exclusive community 
in the said respects]. In the regions north of the Narmada, the M^dhyandini, 
6aakhdyani, Kauthumi, and Saunaki are sharers in respect of sacrifices and marriages. 
Up to the Tunga, Krishna, Goda.the summit of the Snhy^drl.and the Andhra country 
the Asvalayani of the Rig-Vcda [prevails]. In the northern Gmjar country, the Ve<la 
is declared to he the Rich, the Brahmana Kaushitaki, and the idkfid l^aiikhAvanf. 
Commencing from the Andhra country in the south-east direction, and up to the God^i 
and the sea, the Tattiriya Yajnr-Veda, and [its] Adkhd ApastambI prevails. The 
20 Adhvaryus, the Udgatris, and the Ilotris have several Sutras, [but] where the Sutra 
caste, and the oeenpation is [similar], there [alone] marriage [will take place]. 
Commencing from the Sahyadri in the soutli-western direction, up to the sea, the 
Hiranyakesi »dkhd prevails, in the vicinity of Parasur6ma. From the Mnyura 
mountain up to tlie Gurjara country in the north-w'estern direction, Maitifiynni 
[prevails], [In the countries name<>] Anga, Vahga, Kalirgn, Kanina, and Gurjara, the 
\&dkhd'] Madhyandiin of the Vajasaueyi [Veda, prevails]. The first 6dkhd of the 
Vijasuiieya, named Kanva, has been spread by sage Yajuavalkya over all countries.** 
Practically the follovviDg are the principal Sakhaa now existing in 
these parts ^ ; — 

30 , Sdkha. 

Rig-Veda — (I'l Sakala» 

(2) Bdshkala. 

Yajur-Veda (1) (a) Taittirfya Proper. 

{h) Maitrayani. 

[These arc not associated with by 
their .coreligionists. ] 

(2) Sukla — 

(а) Kanva. 

(б) Miidhyandin. 

40 Sdraa — (1) Mndyani. 

(2) Kauthumi. 

Atharwaa (1) Saunaka division of the Pippa- 

lada branch. 


^ See Max MTiller*s Sanskrit Lit., pp. 368—377. The lists there given will have 
to he settled. Thus Asvalayana iakhd does not now exist. The Siitra of that RishI 
is used by the followers of the ^akala s6kh4. The Atharva is hardly known. I'here 
is only one Br&hmana family in Benares which follows it as a study, and there are 
a few scattered followers of this Veda in other placet. 
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As regards the Y^jusha, the following occurs in another commentary 
on the Chara^a-Vydha recently obtained from Benares: — 

^ ^ I ?nT^r; I 

5^Tr€ff^«Rrrr > I rrw 

I gserff^rr: ^ || JT^r^rfr: 

I ffFT ^ e?ru^ 11 f^ i 

%^n«7PFr t || ^iT 1 ^ 

Ml; ftps^rr ir^f^qt ^ ii I smrf 

II ^ I t^T: 5^r m MfT^M || 

^ ^Hr^MFFfT: I f^r#5f# TOt ^W»rT|RF[ |1 ftT'^MF’ 10 

Vff^ MMT^M^^TTft^rr I ^TTSni^^RMTrr: MT? »FF^tT% JFTTf^M II cqiTFflrt ?FlRr 

^ fef II ^TO5n: II ^iKrrnFr^ ^ ri^ 

JT^r ^ i^f^: 1 1 fm I 

t ?Rr: II I 3 ll ^ninr- 

M^qr ITIoir^ITMTO^: I 3 CTf Jm: gt ?r^|s^TfiT^^FTfr: II 2TT5Fr?^?r II TO 
mr^ 5%r^^W3r% 1 hr: 1 1 

^T> Kf^: I m fWPTMfiRTlsiJrfM: II MFTfFT 

I ^ Sf^^rrFr 11 to’^f li pg^ ^r 

MTO3[ r^: I ar^mRFFFsrrfM ^TTf^ ?TJ^: H I 

g:^«fr%Fr^rT: II 5IT?^S?^3 ^ f STOT^ ^ I 20 

M?iMFT iir^q^^nRfS?Tr: II 

The followers of the several branches are distinguished by the Sdtras, 
which they respectively follow in their ritual. Thus it is laid down* : — 
m PM I 

rTFf^ mI fTri il 

Translation : — Whether the ritual enjoined by the Grihya Sutra proper to one’s self 
be great or small (*.e. complete or incomplete), when that ritual is observed, the whole 
is observed. 

Other authorities quoted by Hemadri run in the same direction, and 
practice supports the same conclusion. This speaks of one class of 30 
Sdtras, namely, the Grihya, describing the duties of a Brahmachdid 
and a Grihastha (a householder having a wife). Another class of 
Sdtras are the Srauta or the Vedic sacrificial Sdtras. These are 
very important in a religious point of view ; but in regard to the every- 
day duties of the Aryas of the present day, they are in a great measure 
out of date, except to a very small class of the Brahmana community.* 


^ See Hem4dri Vratakbanda, Part 1. page 33 ; Bhattoji Dikshita, in his comments 
on the Chaturvinsati Smritis, attributes this text to Katy&yana. 

• The principal ^rauta Sdtras now extant are the following : — 


1. Asvaldyana 

2. Apastamba ' 

3. Baudhayana 

4 . Satydshddha • 

6. Bharadvaja 

6. Vddhdla J 


Veda to which it belongs. 
l^ich 


Taittirlya or the Black J 
Yajurveda 


Remarks. 

Relates to the duties of a Hotfi. 

A small portion of Nos. 2, 3, 4, and 
10 relates to the duties of Hotpi in 
the Darsapdrnamasa ; while the rest 
is devoted to the work of the 
Adhvaryu. 


40 


c 



X 


INTKODtrCTION. 


These Sdtras, both Grihya and Srauta, which (where they have 
not been superseded by the Purdnas and usage) still command the 
respect of the followers of the respective kdkhdsf and are studied as 
one of the six angas^ or complements of the Veda. The Srauta Sdtras 
of the Rich, Yajush, and Sdma Vedas are all used to supplement each 
other in the Srauta sacrifices.*^ 

All the ordinary ceremonies of the Aryas, so far as they are governed 
by the Sutras, are regulated by the Grihyas Sdtras. The Vedic sacri- 
fices alone are regulated by the Srauta Sdtras, and in this ^espect the 
10 Sdtras of all the three Vedas (Rich, Yajiish, and Saman) are used together 
for the parts to be taken therein by the different officiators. But of 
the Taittirlya Sdtras, some one only of the following is used by the 
Adhvaryu: — Apastamba, Baudhayana, Satyashddha, or Katy^yana, 
Oat of these four, Baudhayana is used most ; next comes Apastamba, 
and after him Kdtydyana. In the Bombay Presidency, the Grihya 
Sutras most followed are the Asvalayana, Satydshddha, Kdtydyana, 


Veda to which it belongs. Remarks. 

7. Karm^ntflsdtra I 

8. Auparotinyava iTaittiriya or the Black f These are supplements to the 

20 9. S^hki j Yajiirveda \ Sdtra of Baudhayana. 

10. Mduava.. J Belongs to some lost ^kh&, pro- 

bably subordinate to Maitriyam. 

11. Kdty&yana 6ukla or the White 

Yajurveda. 

12. Lity^yana S4ma Relates to the duties of the Ud- 

gatri. 

13. Kau6ika Atharva. 

The principal Grihya Sutras arc as follow 


30 


1. Asvalayana 

2. dtinkhayauR 

3. Apastamba 

4. Baudhayana 

5. Satydshadha 

6. Katy^yaua... 

7. Gobhila 


Belongs to the 
Rig-veda. 

Taittirlya or the Black Yajurveda. 

6ukla or the White Yajurveda. 
Sama Veda. 


‘ 1^ ^Tvqt sqfqfTt.ot I Charana Vy wha under the head of Kalpa 

names three kinds of Sutras, namely, (1) Srauta, (2) Grihya, and (3) Dharmaor Sdmayd- 
charika. 


40 . * The following text from the Rich Samhitd explains the position of the three Vedas 
in these sacrifices ; — 


5^ 5= I 3rrrif^«Tf irm 

^37^: II 3To ^v, V® Mandala x, 71, 11. 

Translation One [of the sacrificial priests called Hotri] occupies himself in 
strengthening (i.e. reciting hymns from) the Rich ; another [called U<lgdtri] chants the 
Bakkvari richs from the Sdman ; a third called Brahmd gives orders in every matter 
[connected with the sacrifice] ; and a fourth [called Adhvaryn] performs the principal 
portion of the sacrifice [such as taking the Soma juice and the like, by means of recit- 
ing ricks from the Yajush], 

50 fSec Introduction to J^ig-veda Samhita vol. L, p. 2.) 
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l^nd Apastauiba. Except some among tlie Desastlia B. aliiunnas along 
% Godavari, and a small number of Dravidns from Tinnevclly and 
other parts of Madras settled at and near Satara, there are no Apastam* 
biyas in the Bombay Presidency. 

The following are tho commentators on the above Sutras 


^rauta Sutra. 


Commentaries. 

] . Asvaldyana . . . 

1. 

Vritti by Gdrgya Ndrdyana. 

2. 

Bhashya by Devatrdta, 


3. 

Siddbdnta Bhashya. 

2. Apiistainba . . 

. 1. 

Bh ashy a by Dhurtasvamin. 19 

2. 

Do. by Rdmiinddra on tho comments 


of Dhdrtdsvamin. 



3. 

Bhdsh 3 "a by Rudradatta. 


4. 

Andabild. 


5. 

Chaundapa. 

3. Baud hay ana . , 

1. 

Bhashya by Kesava Svarain ; 2, Subodhini ; 
3, Bhdshya by Vidydranya. 

4. fSatyashddha 

. 1. 

Matridnttiya. 


2. 

Vaijayantf by Mahadeva Bhatta, (on chaps. 

‘ 1~G). 


3. 

Jyotsna by Goplndtha Dikshita Oka (on 

ft 


chaps. 7 to 11 ). 


4 . 

Ahobala Krita Vydkhyd. 


[Compare M. Muller Sanskrit Lit. list at p 199.] 


5. Katydyana . . . 

Eighteen Comments called Bhdshyas ; — 


1 . Sampradaya. 

9. 

Jayardma. 


2. Murari Misra. 

10. 

Pitribhuti. 


3. Pdrthasdrathi 

11. 

Padmandbha. 


Misra. 

12 . 

Kusi. 


4. Harihara Misra. 

13. 

Anantadeva. 30 


5. Vaidyandtlia 

14. 

Hal ay ad ha. 


Misra. 

15. 

Karka. 


6. Garga. 

IG. 

DovaydjFiika. 


7, Rinadikshita. 

17. 

Holira. 


8. Gadadhara. 

18. 

Chhagdbhatia. 


Six Vrittis : — 




1 . Gangddhara. 

4. 

Govardhana. 


2. Vdsudeva Dikshita. 

5. 

Visvandtha-dova. 


3. Devabhadra. 

G. 

Ra mav dj apey in . 

C. Latydyana . 

. , 1 . Dhanvi- Bhdshya . 

3. 

Agnisvdmi-Krita 40 


2. Varada Bajlya. 


Vritti. 

The Srauta ceremonial, though founded on 

the 

Srauta Sutras, is 

now regulated by other works called Prayogas laying down tho modes 
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On Apastamba Sdtra — 

Prayoga by Anantadeva. 

,, by Tryambakabhatta. 
On Satydshddha — 

Prayoga by Gopindtha Dlk- 
shita. 

„ by Ndrdyanabhat^ 
Lele. 

,, by Bdla Sdstri Kdnade* 
Kdtydyana according to Deva- 
ydjnika. 


in wbicli the Srauta ceremonies are to be actually conducted. Some of 
these are as follows : — 

On the Asvaldyana Sdtra — On Apastamba Sdtra — 

Hautrddi-Mahjari by Jagannatha. Prayoga by Anantadeva. 

On Baudhdyana — „ by Tryambakabhatta. 

Prayogas by Ndrdyana Sesha. On Satydshddha — 

by Govinda Sesha. Prayoga by Gopindtha Dlk- 

,, by Ananta Deva* shita. 

,, by Rudra Deva. „ by Ndrdyanabhat^ 

) , by Navahasta. Lele. 

„ by Vdsudeva Dikshita. „ by Bdla Sdstri Rdnade* 

Mahdgnisarvasva by Vdsudeva Kdtydyana according to Deva- 
Dikshita. ydjnika. 

Gopdlakdrikd. 

Of the Grihya Sdtraa the following commentaries are extant : — 

Comments by 

1. Asvaldyana 1. Gdrgyandrdyana. 3. Ganesa. 

2. Jayanta. 

2. Apastamba 1. Sudarsana Bhdshya. 

^ 3. Baudhdyana 1. Kesavasvami-Bhdshya. 

4. Satydshadha 1. Mdtridattlya. 2. Ahobalh 

5. Kdtydyana 1. Haradatta. 

6. Gobhila A modem one by the editor, Chandrakdnta 

Tarkdlahkdra in the Bibliothica Indica. 

The following are the Prayoga works founded on the Grihya Sdtras, 
according to which the Grihya ceremonials are conducted : — 

On the Asvalayana Sutra — ^a^arabhatti. 

By Ananta Deva — i.e, Samskdra, Gopindthbhattf. 

Achdra, Purta and other Kaus> On the Apastamba Sdtra — 


1. Asvaldyana 1. 

2 . 

2. Apastamba 1. 

3. Baudhdyana 1. 

4. Satydshadha 1. 

5. Kdtydyana 1. 


30 tdbhas. Chandra Chddi. 

„ Ndrdyanabhat^. Torokrita, 

„ Anantabhatta. Visvaprakdsikd. 

On the Satydshddha Sutra — On the Kdtydyana S4tra — 

Mahesabhattf. Kusakandik d . 

Mahddevabhatif. 

I have given only a few to show the class of works now in use. 
Many other works are also consulted ; and more are being composed 
from time to time. 

The next class of Sdtras is that called the Dharma or Sdmaydchdrika. 
40 The principal are : — 

Comments by 

Apastamba. Ujjvald by Haradatta. 

Satydshddha. This is nearly the sam^ as Apastamba^s. 

Baudhdyana. 
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In the Smriti Ratniikara, the following eighteen Sutras are giveiijaiid 
are classed as Parva (prior) Sdtras, and Apara (after) Sutras thus’ : — 

II 5fr?Rrr4 iirrsisr^Tfflr- 

^Wr?f2FW^ II 

Translation : — ‘ In the Agnivesya Sutra* I now enumerate the sutras : Baudh&yana, 
Apastamba, Satydshadha, Drfihydyana, Agastya, Sdkalya, 6valdyana, SaTanf 3 'a, and 
Katy^yana — these nine are the purva Sutras. Vaikhanasa Saunakiya, Bh^iradvtija, 
Agnivesya, Jaiminiya, Vadhula, Madliyandina, Kaundinya, and Kaushitakfi, these are 
apara Sutras. 10 

It will be observed that while this list contains some new Sutras not 
before mentionod_, it omits several well known now in actual use.^ 

Having cursorily given the number of Sdtra works and their com- 
mentators, I now pass on to the Smritis. There are no guides to the 
Smritis like the Anulcramanilms nor SarvdnuJcramas of the Rig- Veda. 
And as far as the commentators go, Madhava alone appears to furnish 
a concise resume of each chapter of one Smriti, namely, the Laghu 
Pardsara Smriti. In regard to other works, I have yet found no guides 
to show their extent or antiquity — either positive or relative. 

Some writers would derive their authority from the Sruti or the 20 
Vedas now Icst.^ This view is supported by the very term Smriti — 
things remembered, which would include tradition. The Taittiriya 
Aranyaka"^ gives four kinds of proofs: — “ sr^iTR’^g'^f IT* 

Translation : — (1) Smriflj (2) P/*a<yaAs/m (what is perceived by the 
senses), (8) Aitihya (received from tradition), and (4) anumdna (infer- 
ence)-: these four are pramdna (evidence). Sayana in commenting upon 
this observes: ** iF^rr^r5!T^.’^ Translation; — 'Manav^di 

Sdstra derives its origin from assumed Sruti.* Sayana therefore would 
derive Manu and the rest from the Sruti or the Vedas. Some Smritis 
can thus be traced to the Vedas as now existing; but others have in the 39 
words of the Prayoga Pdrijdta to be traced only to some lost branches 
of the four Vedas. ^ 

The number of Smritis is very great. Unfortunately many have been 
lost. Some exist as fragments ; others are only known from quota- 
tions in other Smritis or digests of more modern writers, 

^ Elphinstone College MS., 1. 6 p 1. 

* Compare the list at page 199 of Prof, M. Muller’s History of Ancient Sanskrita 
Lit., 2nd Ed. 

“Prayoga P&rijdta S&mskfera Kanda 1 

rTT: f'Hh II 

Mm^irami on Amarakosa (I. vi. 6) ( M4?ff?dT ) observes 1. 45 p. 1 ; — ** 

I 1 %^ I ” and gWes 

the example of Manu. 

* See Calcutta Edition p. 9. 

* Prof. Max Muller’s Ancient Sanskrit Lit. 2nd Ed. page 87- 
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iiie compilatiun of an Index to the Pratikas in Y^jnavalkya, and an 
Cixamination and comparison thereof with the works of the Bhattas, 
Ilemddri, and others^ has convinced mo that it would bo a work of 
great research to reconstruct Smritis from digests. But until such a 
work is systematically carried out, or moro complete MSS. of Smritis 
are discovered, our speculations must at least to a great extent be 
conjectural. As regards numbers alone, the table at the end shows 
what materials have been available at different times to some modern 
investigators. Their number is differently noticed by different ancient 
10 writers. Ydjfiavalkya (I., 4, 5) names the following twenty as the 
introducers of Bharmasustra : — 

Maim ; Atri ; Vishnu; llarita ; Yajiiavalkya ; Usaiias ; Angiras ; Yama ; Apastam- 
ba ; Samvai’ta; Katyayana ; Brihaspati ; Parasara ; Vjasa ; Sankha ; Likhita ; Daksha ; 
Gautama ; Satatnpa ; A'asishta. 

The Vi ramitroday’a in the Acharadhy uya enumerates eighteen S mriti- 
kdrs (or makers of Smritis), eighteen Upa-Smritik;trs (or makers of 
secondary Smritis), and twenty-one other Sinriti-makers, making 
altogether fifty -seven, thus — 

Eighteen principal Smriti-makors : — 

20 Mann ; Briliaspati ; Daksha ; Gautama ; Yama ; Angiras ; Yogisvara ; Praclietas ; 
^dtlitapa; Parasara; Samvarta : Usanas; Sanklia ; Likhita ; Atri ; Vjshnu; Apastamba ; 
Ilarita. 

Eighteen secondary Smriti-makors : — 

Jabdli; Nachik^ta ; Skanda, Laugakshi ; Kasyapa ; Vyasa; Sanatknmara ; Su- 
raantii ; Pitamaha ; Vyaghra ; Karshnajini ; Jatukarnya ; Kapinjala ; Baudhayana ; 
Kanada; Visvamitra; Paithinase ; Gobhila. 

Twenty-one other Smriti -makers: — 

Vasisbta; Narada; Sumantu ; Pitamaha; Vasu ; Krishnajini; Satyavrata ; Gargya ; 
Devala; Jamadagui ; Bhnradvaja; Pulastya; Kratu ; Puhiha ; Atreya ; Chhagaleya ; 
.30 Marichi; Vatsa; Paraskara; Rishyasringa ; Baijnvapa. 

For the above Mitra Misra quotes the authority of Sankha and 
Likhita, but the verses do not occur in any of the copies of those w^orks 
noticed in Appendix I.' Hemadri'-^ notices the saraenumber ; but (piotcs 
the prose work of Sankha, Likhita and the Smriti of Angiras as his 
authority. The Bhavishya Parana’ gives thirty-six Smritis, and so does 
the Paithfnasf Smriti. A digest of tho thirty-six is now cited as the 
Shattrinsanmata (the opinion of thirty-six). 

Agnipurdna^ enumerates twenty thus : — 


^ My copy of the Achdradhyaya of the Viramitrodaya is complete in MS. nnd 
40 generally quite correct. 

» Danakhanda, Calcutta Edition, 1873, pp. 527—29. 

® MSS. and see likewise Ilemadri. Danakhanda, p. 528, (Cal. Ed. 1873). See 
likewise Vratakhanda, vol. I., pp, 18, 19. 

* Vol. II. p. 148, Calcutta Edition, 1876. 



INTRODUCTION. 


iV 

(1) Munti, (2) Vislinu, (3) Yajfiavalkya, (4) liarita, (5) Atri, (6) Yamn, (7) Angiras, 

(8) Vaaishbha, (9) Daksha, (10) Sanivarta, (11) ^atatapa, (12) Pardsara, (13) Apastnmba, 
(M) Usanas, (15) Vyasa, (10) Kdtyayana, (17) Vriliaspati, (18) Gautama, (19) i^ankha, 
and 20 Likhita. 

Of these Dr. Rajenclraldl Mitra observes: — It is impossible now to 
determine whether this list was made to show that these were the 
only authorities known at the time of the Purdna, or that tlioy were 
the most important or hjadinpr lawgivers. In either case tlioir pre- 
eminence is manifest. This is also evident from the fact of their having 
been named in Yajhavalkya^s code of laws. 10 

Paitlnnasi enumerates as follows : — 

Mann, Vyasa, Gautama, Likhita, Yama, Vasishtha, Dakslm, Sanivarta, 6ata- 

ta)>a, Parasara, Vishnu, Apastauiba, Ilarlta, Sahkha, Katuiyana, Briliaspati (under the 
name of Guru Prachetas), Narada Yogin, Itaudhayana, Pitainaha, Sumautu, Kasyapa, 
Babhru, Paithifias, Vyaghrn, Satyavrata, Bharadvuja, Giirg^ a, Karshnajiui, Jabali, 
Jamadagni, Laugukshi. Adding Puithiiiasi, the number comes U[) to 36. See Ilcma- 
dri’s Uauakhanda. pp. 527, 328. 

In the G>'iruda Midiii Punlna'^ the following ciglitecn are ennmerated : 

Manu, V^ishnu, Yama, Ahgiras, Vasishtha, Dakslui, Samvarta, Satatapa, Parasar.-i, 
Apastnmba, I'sanyas, Vyasa, Katyayaua, Drihnspati, Gautama, ^anklia, Likhita, 20 
liarita, Atri, and myself (Vajnavalkya). 

It will bo observed that Yujnavalkya^s name occurs at the end. lie 
was the speaker, and as will bo seen from the manuscript the hrst and 
third chapters of the Smriti of Yajuavalkya itself arc largely quoted 
from; and this 1 have made use of elsewhere. 

In the Mahubharata the following hiw-givers arc namcaP : — 

Tim Dliarmas laid doivn by Umamaheevara, Nandi, Bralnnana, Kutndra, Sumantu, 
Jaimini, Sukahi, Pulastya, Pulalia, Piivakn, Agastya, Sudlianya, Sandila, Saiilabhan- 
jaua, Vala kbilyns, Saptarslils (the seven sages), Vjaghra, Vyasa, Vitandaka, Vidura, 
Srihga, Aiigiras, Vaisampayana, &c. 3Q 


* Pnface to Agni-Puraiia p. xx. Cal. ed., 1878. 

® Guruda Maba Parana ; — 

II ^rPT: rr<Tr II ^srnrr 

!l ” 

® To make the point quite clear I obtained another old MS. of the Gariida Maha 
Purana, and had it closely compared with my own — also a very old one— MS. 

* Mahabh^rata, Asvamedhika Parva; — 

l srsrm vnr wil 

I iTTHfiS^Pqfrrrf ^ ^ fTrir; II % I 

snir ll W'^TPTJr'fffrr^ ^ 
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Thus while 55 Rishis are cited in the D^na Khanda, 28 are cited in 
the Vrata Khanda ; but of these, the works of a large number are not 
yet availaMe in a separate form. 

Mddhava' in his commentary on Parasara, after alluding to Manu, 
40 ‘ The passage runs thus — 

^ II I ^ftra-cTHH^JnTfrmTTOSITT; I 

51^: jfjj: I jffjft II 

5^10 ^ I w:s(^ JTr>^: OT»>itRjPrerar 11 snfrf^jR-- 

fiw I sft 'r^fW^rfr^ur 11 ^ 

sTwrii. II irltFiifit II ^ 

jnsTO trot w II ifBtPRfar >?»#: »ifir 1 wjfrr iirsnn:w* *irlr- 

^iftr^rr: II ^ ^ ^ I ^<c ^rPRr?<( ^ I 
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cites the passage from Paithinasi quoted above, giving names of 36 
Smritis. He then asks — ^ Is this an exhaustive enumeration ? No, 
[says he], for [if it were], the authority of Vatsa, Marichi, Devala, 
Paraskara, Pulastya, Pulaha, Kratu, Rishya Sringa, Likhita, Chh^galeya, 
Atreya, &c., as expounders of the Dharmasdstra would not be [acknow- 
ledged].^ He then gives from the Mahdbhdrata a list of lawgivers 
which I have given at page xv. 

The 12 Mayukhas which have been carefully examined contain extracts 
from 97 different Smritis, which I have thro^vn into the form of a table. 


Smritis quoted by ' 
Nilakantha. 

cd 

'03 

a 

ai 

Xil 

-a 

o 

^<1 

Samaya. 

03 

.n 

ns 

'GO 


Vyavahara. 

Dana. 

Utsarga. 

Pratishtha. 

08 

W 

Suddhi. 

a 

^c<J 

•M 

1 

2 

3 

A 

5 

6 

7 

8 

9 

10 

11 

12 

1 

Angiras 

1 

1 


1 



1 



1 

1 


2 

Atri ... 

1 

1 


1 






1 

1 


3 

Achdrya 


1 











4 

Atreya ... 







] 






6 

Apastamba ... 

1 

1 

1 

1 


1 


. . . 


r 

r 

* « • 

6 

Asvaldyana ... 

1 

1 


1 

.. . 

1 

i 



1 

1 

1 

7 

Usanas 


1 


1 


1 




1 



8 

Rishyasrihga 


1 

1 




• . . 



1 



9 

Kanva 


1 


i 

■ 








10 

Kasyapa ... 

1 . 









1 

1 


11 

Kdtydyana 

1 

1 

1 

1 

, . 

1 

1 



1 


12 

Kdsyapa 




1 









13 

Karshndjini... 


1 

i 

1 






1 



14 

Krishndiina. . . 






1 







15 

Kaundinya ... 




i 









16 

Garga 

1 ’ 

r 


1 








1 

17 

G^rgya 


1 

1 

1 






1 ’ 


1 

18 

Gdlava ... 



. . . 

1 

. . . 


• . • 



1 



19 

Gobhila 

1 

i 

1 

1 








1 

20 

Gautama 

1 

1 

1 

1 


1 

1 


... 

1 

1 * 


21 

Chyavana ... 







1 

... 


1 

> . . 

... 

22 

Chhdgaleya . . . 



1 


... 





1 

. . . 

. . . 

23 

Jamadagni ... 

1 

... 


i’ 






1 

. . . 

. . . 

24 

Jdtiikarnya ... 

1 

1 


1 



1 



1 

1 

. . • 

25 

Jdbdla 










1 



26 

Jdb61i 

1 


1 










27 

Jyotishpardsara ... 




1 









28 

Daksha 

1 . 

1 





1 

... 


1 

r 


29 

Devala 

1 

1 

1 

1 


1 

1 

. . . 


1 

1 

1 ‘ 

30 

Ndrada 

1 

1 

1 

1 

1 

1 


. . . 

• . . 

1 


1 

31 

Parasara 

1 

1 

••• 


1 

. . . 

. . . 

... 

• • • 

1 

i 

1 

32 

IPdraakara ... 

... 


... 

1 



... 

. . . 

... 

1 


• » • 
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Sittfitis quoted by 
KilakaubUa. 

a 

in 

a 

oi 

cn 

a 

Xi 

o 

Samaya. 

a 

M 

n3 

't3 

'do 

3 

J 

'S 

► 

i 

Q 

1 

P 

VO* 

ja 

43* 

2 

CXi 

u 

'cT 

'S 

1 

‘CQ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

33 



1 

1 



1 







34 

... , 

Pulastya 


1 








1 

• • . 

* • • 

35 

Paithlnasi ... 

1 

1 

i 

1 

. . . 

. . . 




1 

1 


36 

Prachotaa 


1 


1 

1 








37 

Prajdpati 

r 

1 

1 



1 




1 

. . . 

. • . 

38 

Pudha 


1 











10 39 

Brihaspati ... 

i 

1 

1 

1 


1 

1 



1 

1 

. . . 

40 

Bfilian-Manu 




1 






1 


1 

41 

Brihad-Yama 



1 







1 



42 

Bai javapa ... 


t • • 


1 


, , , 





. . . 

. • • 

43 

Baudhuyana 

1 

1 

i 

1 


1 

i 



i 

1 

1 

44 

BraL ID agarblia 










1 



45 

Brahman 


1 











46 

Bhagawat ... 


1 

' 
















• ’ • ' ' 




47 

Bharadviija ... 

1 

1 


1 

... 





... 

... 

... 

48 

BtiTirgava 


... 


1 




... 





20 49 

Bhrigu 

.. . 

1 

1 

1 

... 






i 

7 

X 

50 

Matsya 


... 

1 




... 

.. . 


. . . 

... 

... 

51 

Manu 

1 

1 

1 

1 

1 

1 

1 

. . . 


1 

1 

... 

52 

M adhyatndrigiras 


. . . 


... 


... 




1 


... 

53 

Marichi 


1 


1 


1 

i 

. . , 



1 

. . . 

54 

Milthiil.a ... 


1 











55 

Markandeya 


1 

1 

1 




• • . 


1 

.. • 

r 

56 

Medhatithi . . . 

1 

1 








1 


1 

57 

Yama 


1 

1 

1 


1 

1 

1 


1 



58 

Yajnavalkya 

1 

1 

1 

1 

1 

1 

1 



1 

1 

r 

SO 59 

Y ogiy aj uavalkya 


1 


1 






1 

.. . 


60 

YogiD 


1 








1 



61 

Yogisvara ... 










1 



62 

Laghu-Hdrfta 




1 









63 

Laugaksha ... 










1 



64 

Laugdkshi ... 

1 


1 

1 


1 







65 

Vasishtha ... 

1 

i 

1 

1 


1 

1 



1 


1 

66 

Yaraana 












, 1 

67 

Vivas vat 


1 











68 

Visvdraitra ... 


1 





1 



1 



40 69 

Vishnu 

1 

1 

r 

i 


1 

1 

1 


1 

1 

* • « 

70 

V riddha-Gdrgya 



, 1 









1* 

71 

V riddha-Gautama 



1 



1 







72 

Vriddha-Garga 




1 









73 

Vriddha-Brihaspat 




1 









74 

V riddha-Pardsara 


1 





! 1 



! 1 



75 

V riddha-Manu 


1 

1 



1 







76 

V r iddha- V asishtha 

. . . 


. 1 

1 



> . . . 

. .. . 


, , , 

1 

1* 
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77 

78 

79 

80 
81 
82 

83 

84 

85 

86 

87 

88 

89 

90 

91 

92 

93 

94 

95 

96 

97 


Smritis quoted by 
Nilakantha. 

2 

'*9 

K 

s 

CO 

i 

Samaya. 

09 

A 

ns 

'5 

'e 

'CQ 

*43 

z. 

i 

ta 

>■ 

09 

> 

Dana. 

d 

ta 

$m 

09 

VC8 

rO 

1 

1 

4? 

£ 

Suddhi. 

a 

i 

1 

2 

3 

4 

5 

/6 

7 

$ 

9 

10 

11 

12 

V^riddha-Vishnu ... 










1 



Vriddha-Sdtdtapa ... 

. . . 

... 

1 

1 ' 

... 

... 


... 


1 

... 


Vydghra 




1 






1 

... 


Vyaghrapdda 


... 

1 

... 

... 



. . • 



1 

... 

Yydsapdda ... ... 

1 

1 

1 

1 

... 

i 

i 

. . . 


1 

1 

1 

Sahkha 

1 

1 


1 


... 




1 

1 

... 

Sankhalikhitau 

1 



1 


1 




1 

... 

... 





1 









Sflkala 






1 







IVcXlCt • « « * • « 

Ssthydyani 

... 

1 


1 

... 



... 




. . 

Sdtdtapa 


1 

i 

1 


... 


... 


1 

... 

... 

Sdlankdyana 

... 



1 






...i 

... 

... 

Saunaka 


1 


1 


1 





... 

1 

n Vfl • n A n f Am a 



1 

1 









Sloka- Apastamba . . . 


1 






















Satyavrata 


... 

1 





... 

... 

... 


... 

Sanatkumdra 



1 










Saravarta ... 

1 

1 





1 



r 

1 


Sdnkhydyana 


1 


















... 




Sumantu 


1 

. .. 

1 



1 

... 


i 

... 


Hdrita 

i 

1 

... 

1 


1 

1 


... 

1 

1 

... 

Total . . . 

32 

! 56 

3^ 

' 5G 

; 5 

26 

; 23 

2 


51 

. 21 

. 19 


10 


20 


In the Nirnayasindhu alone, KamaMkara refers to 131 Smritis, 
and Anantadeva in the Sanskdrakaustubha quotes 104. Besides 
these, other Smriti passages are given, but their authors are not 
named. 

A comparison of the table referred to at page xiv, with the lists go 
given above from various sources, and an examination of the passages 
quoted, will confirm what has become abundantly manifest in the course 
of this enquiry, that many Smritis have not yet been found, and that 
those that have been found and some that have been published are in an 
imperfe s state. It is thus almost impossible, to do much at present to 
settle their chronological order either absolutely or r^atively. A large 
number have, however, been studied with the view of Ending out their 
•equence by internal evidence. , From an exailli|i|ttiQ& C»f Smritis, 
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the annexed comparative statement has been drawn, showing which 
Smritis quote which other Smritis. 


Table showing the names of certain Smritis referred to in 
other Smritis.^ 


The Name of the 
Sxnfiti. 

•c 

< 

a 

! 

yriddha Atri.| 

yriddha 

Hirita. 

1 

|l 

> 

1 

'«S 

Lagbn Yyasa, 

i 

•a 

flD 

QQ 

Brihat 

Parasara. 

yasishtha. 

1 

is 

p.1 

Bribaspati. 

i 

1 

1 

i 

< 

i 

C8 


No. 

1 

2 

8 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

16 


Bfann 

1 

1 

1 


1 


1 



1 

1 






Biihaspati 

1 


... ' 


... 



.*• 


... 




... 

i 


6ahkha 



... 


1 

... 




... 

1 



..j 



K&tyiyana 



1 



... 

... 


... 

... 

1 


... 




Y^aavalkya 



1 

... 

i 





... 

1 






Nirada 



1 


1 

i 







... 

... 



Bhrign 



1 

i 

1 








... 




Va^fibtha 



1 

1 

1 

i 



i 


i 






Mariohi 



1 



... 

... 


... 

... 

... 


>*• 




Dakaha 



1 



... 





1 


.t. 




Angiraa 



1 


i 

... 



... 

... 

1 


1 



•§ 

Pulaha 



1 


1 


... 



... 






£ 

« 

Pulastya 

... 


1 


1 

... 



... 

... 



... 




Atri 



1 


1 

... 



... 

... 

i 


... 



s 

6&Utapa 



1 


... 






1 

... 

... 




Yaikh&nasa 



... 

i 

... 

... 

... 


... 

... 


... 

... 

• •• 


1 

daunaka 



... 

1 

... 

... 






... 




9 

Ka^yupa 





1 

... 


i ... 

..... 

... 

i 





£ 

Gdrgya 





1 


... 


... 

... 






1 

Qautama 





1 

i 

... 



1 

1 


... 

... 

... 

Gop&Hta 



... 


1 

... 

... 



... 





... 

1 

Par^tara 





1 

... 




... 

... 


... 



Snmanta 



... 


1 


... 


... 

... 

... 





e 

Vityimitra 



... 


1 

..f 

... 


... 

... 

... 






Jaimini 





1 


... 



... 




... 



Agastya 



... 


1 

... 







.1. 




Madgala 



... 


1 


... 



... 

... 


... 

... 



S&ndilya 



... 


1 

... 

... 


... 

... 

... 


... 



•s 

I 

y&lakhilya 





1 

... 

... 


... 

... 

... 



... 







1 

... 

... 




1 


... 

[ 1 


Likhita 



... 


1 

... 

... 




1 


... 

... 


1 

Praj&pati 

Yama 



... 


1 

1 

... 

1 

i 

... 

i 

1 


... 



1 

yibh4ndaka 





1 


... 


... 

... 



... 




Uddilal^ 



... 


1 

... 




... 

... 


... 


... 


U6anaa 



... 


1 

... 

... 



... 

1 


1 

... 

... 


Gobhila 



... 


... 

1 

... 

... 

... 

... 




... 



Sakti 



... 


... 

... 

... 

... 

1 

... 

... 


... 

... 



Gaigs 



... 


... 

... 

... 

... 

... 

... 

1 



••• 

... 


yishnn 



... 


... 

... 

... 


... 

... 

1 


... 

... 



Samvarta 



... 


... 

... 

... 


... 

... 

1 


... 

...' 



H4rfta 





... 

... 

... 

... 

... 

1 

1 



... 



Praobetas 



... 


... 

... 

... 


... 

... 

1 


... 

... 



Vytsa 



... 



... 

... 

... 

... 

... 

... 

l‘ 

... 

... 



Kf^ila 



... 


... 

... 

1 


... 

... 


... 

... 

.M 

... 


The following nre some of the extracts from the different Smfitis contained in the 
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Baaed upon the above comparative statement, I subjoin a statement 
which will show which Smriti- writers preceded which ; — 

Manu precedes Laghu Atri, Vriddha Atri, Vriddha Hdrita, Vriddha 
Gautama, Laghu Vjdsa, Vasishtha, Laghu Pardsara. 

Calcutta compilation of Mr. Jibdnand Vidyasagara upon which the above statement 
is based : — 

Laghu Atri, 

rtsr: i 4 ffir JiPrsjjRr || 

«F»nPr s(?5r spwPt H (p- 8 ) 

fS: s r55«r | II (p- 12 ) ] 0 

Vriddha Atri. 

^ ^g^TT: I II (p 54) 

Vriddha Harita. 

«12^ slRfRTTT ITfW I ti? fWS^TOljlflRir: II t?4^- 

<Ji<nfi5t»T: 1 1^^%? 9?T ?:r5fr I| qr??- 

finisMU. I ^ 5®®n % ?n?qJTr>tf^f^: ii qrfVti 

I «irr«ira%iT gPnrf ii ^ II 

(p. 265) 

dryv qOftlw I jarfS? -ifw^fiwr: li (p. 266) 20 

tPiqr: flq^jqrr: qqiqq: I snVfq’ qrc^’RWi || ijjjftq- 

jr<f)l%: | ^TPnglf ?r?wr ssqrq || 

siw?T«r fnffqtr irr^r’C': I sqrq: ?pr*r ipjftT: sR^rsRTvr ll qi%i>?qr 

qre^: 1 5^JTr^: irar jarrftqr qvwqq. II qm wt^'^qrr: gwr: 51 ^- 

I Isrq tirjpr: tqqir: 3rr>f qjRfitqr: ll (p. 858) 

R'^*?»qnr qrq ’t enrf^ T<infqqr I pj II (p. 408) 

XJSANAS. 

qftnr 5 nqr#qrqt Iri^pnrsRrenrt I %f%fnr^q^ll (p. 500 ) 

diqqiTOTq gqq qrw=t qnf 4 aRmi <nr^p:f^»rt 5 n? 5 fRi^qq || (p. 501 ) 
t TO wJiRosi’l qf’rr^ ^fqsrRq R’ I TOq qj: " 30 

(p. 504) 

Apastamba 

qra* Jre^ftor: 1 qqftRifw %4a* ■tr^RBr ^qq; ll (p. 569) 

Katvavana. 

•wi^ jillUrflTiHiq^Nl I TOBRt RfSr ??SPr'^ q^>wi. ll (p. 603) 

TOf*f qrar: jipffqi: irroq: i rtv: f ^ ii ( p. 605) 

qiTOlpni^ I TO4%, (p. 615) 

qi««> ■q’ q’ ^ I ^ %qq: II (p. 618) 

TO I qrort ft! ^ ^inw: II (p. 619) 
•Bjqrof TOqtatW^ nrRrofnt^ I (p. 626) 40 

Parasara. 

qr«nr if arq qgirr^ qrt qf 1 gqr q qtro q>#: qRm: qm>ircT»n ll VS 
in»ff*(i »!r=nf5rw to ^?Rqr; qgar: i »T%Wtq ^qqYraRfgrrrowr ll ll srmr- 
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Air) precrdcs \ riddlia lldrlta, Laghu Pardsara. 

(Jautaiiia d'V Vriddlia Gaataiiia, K^tyayana, Vasislitha, Lagliu- 

Parasara 

Vyasa do. J^rihaspati. 


^rrrw ^ II h^: ^ II I'd n 

4q 

T^r II m w^r^r: 4[^r'<fr ^ ^ || ik ii 

(p. 2 part II.) 

Hriiiat Parana ua. 

1 ?ffJTr?r: qrrm?'-* II 

(p. 2G5 part 11.) 

|() La (Oil; Vyasa. 

3-qRTW »TjrT? 5r5Tm%: (p. dlH part II.) 


Sankiia. 

Ji?r5r^ u\b ^ I vT4r^ II 

('p. 302 part II.) 

hj7t 4 TPT?r 5 I ^^rrsf^r w ii 

(p. 3G4 part II.) 

rV sfr^^r H#7rT3Tqr?T^ I #: 3T^rt??r? anr: II 

( p. 372 part IL) 

Vasishtiia. 

^ ^ I inrR^: II 

(p. 463 part II.) 

^ ^ ^ 1 ^ (p. 464 part II.) 

VtrippT ITT? 11 (p. 475 part II.) 

%?nT: (p. 465 part II.) 

snarTf^-- (p- 478 part II.) 

j?rJT4 II wwif^ I pr: 

^^^rCToffl'T (p. 494 part 11.) 

Viuddiia Gautama. 

30 jrr %3T4%f5r^5^ir ll »Wt: 11 (p. 497 part II.) 

*j?Tr n wi ^Tregr: I arrjf^rr ^ w ll 

TO^rcfT^; w w^t: I qR^r || w^prr ^r<m ^ w 

lTJ?ru«f JT^r i pfrmf: ^ 1 1 Jir- 

I ^ ir^f{?)fRTsc % || ^ I -ur- 

qr^^TTfq^q =^11 2?!^?qq?rfr?Rr: qrnsr^ilwq I ariRf^r^fitTr 5rri'^r*?TT- 

II ^ ^ ^ I ^^rq^Rfr^rr «rjfr: 

11 m3fr'pqT^^>4T mm mm I \mRumm jftmm ^ ll 

wV. ^nlmm ^jmmm i wmr (w^mmwmR 11 

II RirqjffTrTr: qr q^qrf^: 11 

40 4r5Pr?TrT.q>H(? I *^qr£rgTqjflqr^ m 1 1 q-w: 

f^f^r : I qrq^qTRfqqRrfsf^reT ffq ^ jt 1%: 11 Trqirqq ^ww w mrm^ I 

3>^iT^qr^qCT^ qr^pr m 4^q ll " (p. 498 part II.; 
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Vasishtha precedes Vriddha Ildrita, Usanas, Kdtydyana, Bribat-Para- 
Bara, Laghu-Parasara. 

Kiitydyana do. Virddba-llarfta, Laghu-Pards^ara. 

IVirdsiu’a do. Vnddha Gautama. 

Brihaspati do. Lagbu Atri^ Kdtyd 3 ’'ana. 

IJsaiias do. Apastamba, Lagbu -Parasara, Vriddba-Gautama. 

Apastamba do. Vriddha- Gautama, Lagbu-Parasara. 

JAaji'ipaii dt). Yriddlia-Gautarna, Lagbu-Vydsa, "Vasislitba, 

1 r a ri ta do . I iagbu - Parasara. 

Yiijruivalk^'a do. Vriddba-Gauiarna, Lagbu -Pardsara. 10 

do. Saiikba, Yriddlia-Gautarna 

biaiiklia do. Vriddha- Gautama, Ijagbu-Parasara. 

Bhi'igu do. Vriddba-Ilarita, Yriddba-Gautaiiia, KdU’d^aina. 

ISarada do. Yriddba-lldrita, Yriddba-Gautama, Kdtydyana. 

d’ho following remarks have suggested themselves in the course 
of pre])aviug the above statements : — 

'riiei'c are several works under the name of the same reputed author, 
with titles but slightly changed, r- g, (1) Manii, Yriddha-Manu and 
lh;ihan-]\ranu ; (2) Yiijuavalk^^a, Yriddba-Yajuavalkya, Brihad-Yajnaval- 
kys, and Yogi- Yajiiavalkya ; (3) Aiigiras, Madhyama-Ahgiras, and 20 
ijaghu-Aiigiras ; (4) Gautama, Sloka-Gautama, and VYiddlia-Gautama; 

(o) I^irdsara or Lagbu- Parasara, ond Brihat-Pardsara ; (G) Hdrfta, 
LagliU'Iidrita and Vriddha -lldrita ; (7) Satatapaand Vriddha-Satatapa ; 

(8) Kdtydyuna and Yriddha-Kdtydj^ana ; (9) Garga, and Yriddha- 
Gnrga ; (10) Yaraa and Vriddha-Yaraa ; (11 ) Yishnu, Lagbu- Vishnu, and 
Brihad-Vishnn ; (12) Sahkha, Laghu-Saukha, and Sahkha Likhita ; 
(13) Yasishthn, Yriddha-Vasishtha and Sloka-Yasishtha; and (14) 
Bi’ihaspati and Yriddha-Brihaspati. 

Two rpu'stions naturally arise from the above — viz., whether the 
lunne of an author when preceded by Brihat on the one hand and by 30 
lVA/d//a on the otluT signifies two dilferent individuals; and secondly, 
wlntlur works a]ipearing under one namo with Vr'uiilha or Brihat 
soinotinu's prefixed to it are works of different authors, or have any 
common basis. 

The hi’st (jnestion admits of an easy solution; because the use ol' Brihat, 
by some treatise-writers and of Vridtha by others in citing one and 
the same fi'xt is proof that they wei-e used synonymously. Thus at 
page 82 11. 10 — 13 and note 1, a verse is quoted by Kamalukarain his 
Nb'vada Tandava as one from Yriddlia-Manu, wliile the Yj^avahara- 
madhava attributes the same to Brihat-Maim. Again, the texts at p. 40 
128 1. 28 and p. 129 1. 2 arc quoted from Yriddha-Manu by Nllakantha, 
but they are attributed to Brihat-Manu by the Yiramitrodaya (1. 129 p. 

1 aud 1. 129 p. 2 respectively).' This view is strengthened by one and 
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tlie same work being styled Brihat and Vriddlia in two different places. 
Thus the Brihat- Par it sara in the Calcutta compilation of Smritis is 
called Vriddlia- Pardiiara in the University Collection. 

There is a diversity of opinion on the second question. Sdlapani 
while commenting on Yajhavalkya, L vv. 4, 5, says: — f ST^Tf^r^T'T^rq^r* 

Translation ; — [Names like] Vriddlia Satatapa and Laglm Harita [signifying the 
same author] at different periods of life are included [in the given list]. 

The Vdramitrodayii concurring with Sulapaut on this point observes : — 

Translation ; — ‘‘Vriddha Manu, Vriddha Vasishtha, Vriddha Satdtapa, Laghu Harita, 
Yogi Yojuavalkya and the like, being the same Manu, and the rest who got special 
names indicative of the different periods of life, have not been separately mentioned 
[in the list].” 

This theory, plausible as it docs look, does not commend itself to 
my judgment — L, because it leaves out of account the names which 
have Brihat prefixed to them ; II., because it is iiiconsisteut with the 
special mention of Vridda Satatapa in the opening verso of the Sinriti 
20 found under that name in the University Collection, and of Vriddha 
G^rgya in the Mahabhdrata Anusasanika Parvan (1. 1G5 p. 1 lino 15)^ 
where the whole name appears clearly as the designation of one 
individual ; III,, the indiscriminate use of Brihat for Vriddha would bo 
unaccountable if Vriddha is interpreted as signifying ^ old,' as Messrs. 
West and Biihler have done (see their Introduction p. 16 note a to 
the Hindu Law, second edition). For these reasons I am inclined to hold 
that such works are productions of different individuals, and that ilieir 
being named after the same author is due to the one being an expansion 
or an epitome of the other. 1 am confirmed in this opinion by a likelihood 
30 of the terms Brihat and Vriddha being epithets more of the works than 
of the authors, just as a similar prefix sloka (metrical) in words like 
eloka-Gautama and sloka- Vasishtha undoubtedly is. 

There are no data for deciding whether the epitomes or the larger 
works are of a later date as compared with each other ; but I may 
state that the larger works appear in several instances to bo the 
subsequent productions ; because except on such a supposition it is 
hard to explain how Gautama could be referred to in Vriddha-Gautama 
(see the Calcutta Smritis Part II. p. 498), and how Vasishtha could 
preoedD and be referred to in Vriddha-Gautama, when Gautama pre- 
40 cedes and is mentioned in Vasishtha (see above p. xxii). 

As regards the composition of the Smritis, Appendix I. will give 
some of my views. Nothing can be yet definitively pronounced. As I 
said before, some take Smritis as Srutis preserved by tradition. Others 
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consider them as supplements to Sutras. Others again liuld tliem to 
he dissertations or compilations of approved usages and customs promul- 
gated at different times by or under ilie sanction of eminent vsages 
or their followers. Some are evidently sectarian works. Some are com- 
pilations from other writers ; while others, as they now stand, are con- 
fined to particular siil)jocts or branches of particular subjects. 

I have in rny above remarks placed the Smritis after tlie Sfitras> 1st, 
becaai.se the Siitras arc, as a class, oUhir than Smrilis ; and liiidly, because 
the Iatt('r have been expressly included iu the Vedangas, wliile the former 
arc not. It seems, liowcver, tlmt where the same aiitlior.s have com- 10 
posed l)oth Sutras and Smritis, there arc groniids for holding that both 
works wore done by the same ageiu'y. Thus Asvalayaiia iu liis Smriti 
iu the ver.S(?s given below .states that he composed the Smriti which 
bear.s his name, after composing his own Sranta and Grihifa Sutras on 
the same subject; — 

^ irfrg I ^ fferTt^^gfroR-: \\ ^ 

l ^'Tfrr ir^r II 

I II ^ I 

w ^^'^4 f4 r^sTf: II fsirr stt ^ ^ I ?T>Tr *4^ wfK- 20 

11 ^T'1% j ^TTRITTI 

^fT>.rr^TJk'll ll 

r=Tff5Tf«T^f!=Tr?rJf I 4 1 1 i^'^pjiT- 

^ I JT^rfiT^r f^r-. 1! 5Tr=T-% 

I m ^ ^pm ll 

TO I ^ ^ TT^^T^JT |1 ^T'T^if^S- 

^=r^l PT: ITT? WTT-JTt ir>TO: II ^?TOTOT I 

5rr^ II R.Rsrirgf JTJTiW I mqniT’^ 

^.W=Tf WfTjl JTJT | R-ffJ 

II I f^r% II 30 

1 5rr?T T^ifsTO ll 

I TOrTfe'ft'WC’T: 11 ^rrf.^^rre-^-R'f 5 

HTT^liT^ I 5 f?fr i^srr: ll 

I *^qftcmrf4 I^:r Jfr0 I 

(I j^iTOfr rr'^T I 

JT5^3Rt Vf^r^ldf^dq^ I 3r^Trwf¥^ II 

In regard to Katy^yana Siltra and Smriti, the same inference is 
deducible from a comparison of parallel pas.sages on various identical 
subjects. 

In some cases, however, it appears that the composition of the Smriti 40 
has preceded that of the Sutras. Thus the Viramitrodaya in its comments 

E 
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on V. 3 of the Acharddhydya of Ydjuavalkya says 
Translation: — Tlio GrUiyas are of the same nature as Smritis. 

Similarly, Devala cited in Kokila’s work (which though ordinarily 
known as Kokilasmriti, appears from its mode of citation and many 
other similar indications to be a treatise by a later writer) says : — 

Translation ; — Manu arul the like arc kiiov^n as the authors of (iharmai^asfrn , 
[vAhile] the authors of Gt ihyas lay down the ritual proper to the precejUs inculcated 
by Smritis, each accordiuji to his Veda. 

Ill Again, it is to be observed that the word Smriti itself is very inde- 
finite in its signification, and lias been so used by eminent writers. 
Tin? Hhagavadglta, which is undoubtedly older than Pdnini and other 
Sutra writers, has been treated throughout as a Smriti by Sail karde Ini - 
raya/ who quotes its antuority along with that of the U])auishads and 
other portions of the Vedas. Nor is this practice confined to writers 
of a particular period. The Samskara Mayukha includes the Aijnrvvda 
(medical science) amongst Smritis.- Bhatta Yajnesvara quotes in his 
Aryavidya Siidliakara, a verse from the Vishnu Sahasrandmau in the 
Mahubluirata as a Smriti.'^ These are not solitary instances. The 
20 Paninas are daily cited to the people for the same purpose. 

The origin of Smritis is thus lost in antiquity. The Rishis arc their 
reputed authors or rememberers, and as such they are often styled as the 
introducers of Dharmasastra. The Vedas themselves contemplate a 
division of Rishis into aUcieiit and modern.'^ The mention of ancient 
r/,s7/i,s or sages in the Rigv^eda^ as (indicators of the right 

path) would bo an argument in favour of the antifpiiiy of Smritis ; 
because no works on dharmasdiifni arc ascribed to rnv/</.s‘, except the 
Sutras and the Smi’itis. 

In all these investigations, one thing must, however, be borne in 
30 mind, namely, that these works are explanatory of dluiriufi as received 
by tradition ; and where the tradition has been lost or has become 

' Brahma Siitra, vol. 1., Cal. E<k pp. 77 [1. 12], 87 [1. 11], 92 [1. 5], 112 [lines 
10 — 18], 113 [11. 4 — ()], ami so on to tl)c end ()l vol. II. The same is the case with 
more recent authors even on Vedic ceremonials. Thus Rainondara in his comment 
on the Dhurtasvjimi Bliatihva on the vV pasta mba Srauto Sutra (f^rlT^ I) 

quotes Bhagavadj^ita iv., 24, ix,, 28 — 27, &c. as Smriti. [MS.] 

3 i ms. 

3 Bombay A. C. 1808, page 250 1 1 

* Rigveda Samhitfi, I. 1, 2"3Tf^: W%f(T 11 ^ IT’ 

4(> Prof. M. Muller’s Ed. vol 1. p. 48. ~ ~ 

See Rigveda X. I4,l6 rrW ^?frR 1 

The words arc cxplaineil by Sayana to mean 

(to eail\ dictators of good path). 
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obsolete, the Smnti becomes useless. It is said that Smriti comes 
after Sruti, and in a couflict between them the latter prevails. But 
this is not always so.* 

Smritis are often figurative.''^ History is often brought in to ex- 
plain them.^ They are often called in to explain one another as will 
bo seen from Appendix I. That certain Smritis should refer to certain 
Suklh^s would appear natural in the case of those which are written by 
these Sukhas. But according to Kamalakara'*' it w^ould appear that each 
Smriti refers to a separate Sdkh a. For when writing on Sr^ddha, (a 
ceremony common to all Aryans to whatever Sakhd they may belong,) 10 
he says that the giving of dr<//iyn is to be done according to the Sdkhd, 
and he quotes Asvaldyaua, .latukfirnya, Baijavapa, Vishnu, and Maim 
from the Smriti wi iters, and llemiidri, Madhava, Harihara, the Grihya 
Siitras of Baijavapa and the Brahma Parana, to fortify himself in regard 
to the practice on the subject. 

Certain Smritis would appear to be written in certain countries; and 
otliers in other countries. I conclude tliis from their describing one 
and the same measure in different (juantities. Thus Gacharman is a land 
measure ; and Brihaspati, Vasishtlia, Prajapati cited in Matsya Purdna, 

^ See, for exara])k*, Madhava^s Statement in liis comment on eh. iii. of Pardsara, 20 
that a samdnodaka, bearing a corpse to the burning ground, has to undergo an 
impurity of ten days on ti»e strength of a text of Dcvala, which runs thus : — if; 

The same precept is repeated in the Nirnayasindhupam‘^c/^<//ef?rt iii. chapter on impu- 
rities 1. 10 p. 1, and in the Dharmasindhu parichchheda iii. 2nd half 1. 44 p. 1. But this 
is now here observed at present. Any bearer of a Ilindn corpse has to observe a fast 
until the rise of the stars in the evening, but even this is getting obsolete in large cities ; 
while in the ease of the Samdnodakas, they have to observe no additional impurity on 
account of the bearing of the corpse, and observe inouniing only for three days, if they 
learn of the death within ten days. The sagotra sapvndas alone observe impurity for ten 30 
days under similar cireumstauces. It is clear therefore that custom has so far abrogated 
the above Smriti la>v. 

(2.) The follow ing observations of Lakshmanabhattn, junior brother of Knmalakara, 
in his work named Acharasara in regard to discordant injunctions of Smritis on 
the same snhjeet are useful. He says 

rUt I vqqnrr'Tq ^qr- 

1 (MS.) 

I'hc substance of this passage is that a Smriti is not unautht ntic merely because it 
contradicts a passage of the Veda. It is unauthcntic merely so far as it is not 40 
followed : much more will the same remark apjdy if one Smriti contradicts another 
Sin|*iti. 

a For example — see Mann ch vii. vv. 105, 106, 110, 112, 121, 134. 

» Sec Manu ch. vii. vv. 40 to 42 ; eh. ix. vv. 23, 24, 44, 66, 128 and ch. x., vv. 105 

to 108. 

* See Nirnayasindhu [3rd Parichchheda^ Sraddha PrakaraUaJ 1. 31, p. 2. 

'T'rt I i 
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Vriclillia Vilsislitha give different quantities for tlie sxinie measure.* 
One might account for the difference by supposing these works to be 
written at different times in the same country ; but the other is the 
more probable inference ; for the different Gotra,^ represented by the 
different Rishis above named have evidently been originally inhabi* 
tants of different places.'-^ 

It is said that where there is a conflict between the Sruti and the 
Sniriti, the former is to be obeyed. But this is not always so in practice. 
In like manner, in a conflict between the Srnritis and the Puranas it 
10 is said that the latter should give way.^ This was the theory, but in 
practice, as we shall see further on, the Smritis have hardly much scope 
left. The present /4r/mv*a (practice) is more influenced by the Puranas 
than by the Smritis. Kamaldkara in the Nirnayasindhu and in the 
Dana KamaUkara, Pdrta Kamaldkara and Siidra Kamaldkara introduces 
a largo Pur^nik element ; and the first three also draw considerably on 
astrological and astronomical authorities. The same is done by 
Nilakantlia in his 12 Mayukhas. Ev^en older writers like Hemadri do 
the same. I shall therefore make a few observations on the Purdna 
portion of the Dharmasdstra literature. Purdnas are of two classes — 
20 the mnkhya or the great, and ihenpa or secondary. As regards numbers, 
all the authorities agree in fixing the number of both at eighteen."^ 
Their extent and the time of composition are however uncertain. 

* See Hcmatlri’s VrataUhanila, vol. 1. pp. 52, 63. 

* Set! Samskardkaustublia, leaf 7» P- ^ tunl 1* p. 1, where the planets to whom 
certain Gotras arc assigned are invoked as inhabitants of different countries : — 

Name of the Planet. His Gotra. His place of Residence- 

Surya (Sun) Kasyapa Kalinga. 

So7na (Moon) .'..X Atreyii The banks of the Yamund river. 

(Mars) 1 Pharadvaja Avanti (Ujjayini). 

30 Rwrf/ia (Mercury) ....i.*. iitreya Magadha (Behar). 

Guru (Jupiter) ^ Angiras Siudhu (Sind ?). 

(Venus) Bhargava , Blioja Kata. 

(Saturn) KaByHj)a Sauiashtra (Kattywar) 

H<ih/i (The ascending nude) Paithinasi Katliindpur. 

Ae/w (The descending node) Jaiiuini Antarvedi. 

II # *35 ll i^o y^o \ 

* Bhagavata Purdna, xii. 13, 4—8 : — TOf ^ I 

? if^i ^ 11 y II I f 

40 II \ II n l 

f IK II I ^ trqr ^ qm qqr || || 

II 3j?:%q g lU 11 '' 

Kddikhaiula, Adhyaya I, Commentary, quoting from Vdraha gives the following 
number gUg qnf ^ ^ Hmrf | ’Cf II \ II 

1 ^ || \ 11 qroif SKlt ^ 

’qpr I qiTT^ ^ ^ ?rqT IK II ^ ^ 

trqr l( ** Ilematlri^s Dana Kliaida, pp. 63, 54 gives the above ami 
other Puranas according to other authorities. 
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The extent of the chief Purdn^a will appear from the following 
t able : — 


Brahma 

Padina 

Vishnu 

Siva 

Bhiigavata 

N iirada 

Markandeya 

■^gni. ’• 

Bhavisliya 

Brahmavaivarta . . . . 

liinga 

Viiriiha 

Skanda 

V^inana 

Kaurma 

M4tsya 

Sauparna (Gdruda) 
Brahma nda 


Total Verses 


Acpordinj; to 
tlie Bliai^uvttta 
Puraua. 


10,000 

55.000 

23.000 

24.000 

18.000 

25.000 
9,000 

15,400 

14,500 

18.000 

11,000 

24.000 
81,100 

10.000 

17.000 

14.000 

19.000 

12.000 


4,00,000 


Accordiiij^ to 
the Matsya 
Puraiiu. 


10,000 

55.000 

23.000 

I 

18.000 

25.000 
9,000 

16.000 
14,500 
18,000 
11,000 

24.000 
81,100 

10.000 

17.000 

14.000 

19.000 

12,200 


376,800 


10 


20 


The number of Upa-Purdnas, also fixed by ordinary writers at 18, is, 
like that of the Upa-Smritis, practically indefinite. The principal 
eighteen Upa-Purdnas are the following : — 1, Sanatkuindra ; 2, Ndra- 
simha; 3, Brihaiindradiya ; 4, Sivarahasya ; 6, Durvasas; 6, Kdpila; 7, 
Vdmana (there is one principal Purdna thus named) ; 8, Bhdrgava; 9, 
Vdruna ; 10, Kdlikd; 11, Sdmba ; 12, Nandi ; 13, Saura ; 14, Pardsara; 30 
15, Vdsishtha; 16, Devi-Bhdgavata ; 17, Gane&a; 18, Hamsa. [See 
Bhdgavata with ChumiJca commentary xii. 13, 8 (comments), leaf 27 
p. 10 

There are other Purdnas^ besides: — 1, Mudgala) 2, Renuka j 3, 
Vishiaudharmottara ; 4, Sivadharmottara ; 6, Kumdra ; 6, Vdyu ; 7, 
Ambikd ; 8, Marichi; 9, Ausanasa; 10, Mdhesvara; 11, Laghundrada ; 

12, Phsdpata ; 13, Bhavishya. Many of these are not now available. A 
good portion of these works has been probably lost ; but a considerable 
c][uaixtity can yet be recovered. At all events more of the Purdnas are 


» The Mataya puts Vdyu instead of Siva ; but the number of verses is the same, 40 
namely, 24,000. 

* See Ganeia Purina, MS. 
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jj^w available than the Smritis ; and they are now followed to a greater 
extent by <jhe people generally than either the Srutis or the Smritis. 

The Mah^bhdrata is considered superior to all, next only to the Vedas. 
Most of the Smritis appear to have largely drawn upon it. Although, 
it is now said that the Smritis are older, they do not appear to be 
quite so according to the authorities. 

The Puranas are distinctly alluded to in the Vedas.* Their re<?itation 
is ordered to be observed as part of the daily ritual.*^ From th© order 
in which they are directed to be recited, they appear to rank after 
10 histories like the Mah^bhdrata, and before the Kalpa Siltras. A univer- 
sal practice of an order thus distinctly laid down is so far decisive of 
their precedence over the Kalpa Sutras themselves ; much more so 
must it be over the Dharma Sdtras, as well as over the Smritis. A 
complete and critical edition of the Purdnas may enable us better to dis- 
cuss their comparative antiquity both in reference to Smritis and in 
reference to each other, and this would be also necessary to a proper 
understanding of the present state of the Dharmasdstra. Because 
current popular usages and most of the popular ceremonies, to the dis- 
cussion and investigation of which the Dharmasdstra is largely devoted, 
20 derive their origin from the Purdnas. The different modes of popular 
worship are traceable to the same source. 

To arrive at a complete understanding of the Dharmasastra, an 
examination of the current popular ceremonies is necessary. With that 
view, I shall divide them under the following heads, under which they 
are generally treated by the Frayoga writers : — 


I. Samskdras. 
II. Sdntis. 

III. Vratas. 


IV. Ddna. 

V. Si’dddhas. 

VI. Prdyaschittas. 


Division J. — SamskIbas. 

80 The original number prescribed for the Brdhmanas and other twice- 
born classes is forty-eight.’ 


^ Taittirlya Brdhmam kdnda III. Prapathaka XII. Anuvdka VIII, Da^aka II. 
^ 1 S&yana*s Bhushya on this line runs thus, see p, 854 : — 

Taittdrya Aranyaka, sec pp. 235— -237. 

• Alvaldyana Gribya Sdtra, pp. 160 Taittirlya Aranyaka p. 236. 

* See the Samskara-ratna Mdld of Gopindth Diksbita. They are as follows 


1. Garbhddhdnam. 

2. Pumsavanam. 

3. Simantonnayanam. 

40 4. Jdtakarmaii. 

5. Namakara:^. 

6. Annaprdddna. 

7. Chaulam. 

8. Upauayanam. 

8 to 12. Veda-vratdiii. 


13. Sndnam (Samdvartanam). 

14. Sahadharmachdrinisamyogah 

vdhab). 

15 to 19. PanchamahdyajSdb. 

20. Ashtak&h. 

21. Pdrvanah (Sth&Hpdkdb). 

22. |r&ddiiain(0ariSd). 

23. srdvai^ [orav^karma]. 

24. Agrahayani [Pratyavarobamm]. 


(Vi- 
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Angiras reduces tlie above number to 25. Thus ; — 

1 — 8. As in the above list. 

4. Yishnubali.^ 

5 — 6. Nos. 4 and 5 of the first list. 

7. Nishkramana* 

8 — 16. Nos. 6 to 14 respectively of the first list. 
17. Agrayana. 


18. 

No. 20 of the 

first list. 

19- 

-20. Nos. 23, 

24, do. 

21. 

No. 26 

do. 

22. 

No. 21 

do. 

23. 

Utsa ragah.* 


24. 

Updkarman.* 


25. 

Nos. 15 to 19 

do. 


All the rest are left out. 

These changes are based on the authority given below.® 

Out of these JdtalcarmaJt and Ndmaliarana are performed in many 
cases. So is Anvajprdsdna. All the rest in the case of males are perform- 
ed by giving some pecuniary penance at the time of the JJpanayana 
ceremony. In the case of females, these ceremonies are generally not 20 
performed. But in their stead, women are invited on certain occasions, 
especially on the fifth, sixth and twelfth days afterbirth, and at various 
times during pregnancy without any warranty either from the Sdtras or 
Smritis ; and at these times the deities that are worshipped are either 
derived from the PurSnas or Tantras, or from local legends; and more 
often from family tradition. Ganosa, Sakti under various forms, Skanda 
and other ganas are worshipped at these times. These have no place 
in the Smriti literature, and rest on tradition and usage. The Upanayana 
is the great Vodic ceremony of the twice-born classes. This according to 


25. Chaitri [Sulagavah^. 

26. Aavayuji ['Asvayujiskarma]. 

27. Agnyktllieyara. 

28. Agnihotram. 

2D. DarsapurnatniLsnin. 

30. Ch^turin^syani. 

31. Agruyaneshti. 

32. Nirudhapasubandhah. 

33. Sautr^ni (Haviryajiia). 

34. Agnishtomah. 

35. Atyagnishtomah. 

36. Ukthyuh. 

^ New Samak&ras added . 

• Angiras ^ I 1 JTr f rfT f^ RfS^- 

vr^srf^ ^ II 


37. Shodashi. 30 

38. Vajapeyah. 
oD. Atir&trah. 

40. Aptorydmah. 

41. Daya. 

42. Sarvabhdt^ahukshantih. 

43. Anasuyd. 

44. ^aiichflin . 

45. Anayasah. 

46. M^ngalyam. 

47. Akdrpanyam. 40 

48. Asprihd. 
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Manu ch. ii. v. 140* was performed by the preceptor. According to 
Y^jfiavalkya ch. i. v. 15 it is still the preceptor who has to perform the 
ceremony. After the upanayana and up to marriage, the student is 
ordered to reside with his preceptor and study the Vedas. But all this 
part of the ceremonial has been changed. The father now performs 
what can hardly be called an npanayana, but may fitly be described as 
the thread ceremony as it is now known; and all this has been brought 
about by custom, which is being changed from time to time, and has 
changed the whole course of the life of the twice-born classes in 
10 India. A few students do still study the Vedas, but notas in the times 
of old ; and the upanayana ceremony, properly so called, enas within a 
few days, and is an occasion of family rejoicing, and not of study and 
meditation, as it is intended to be. 

The next ceremony is marriage, and here too custom has made great 
havoc on the Smriti law. A mere semblance of the ceremonial is kept up 
among the higher classes. Amongst the lower ones, the ceremony con- 
sists in giving and receiving feasts, and one or more processions accord- 
ing to the means of the parties. All the Grihya ceremonies have been 
based on the institution of marriage ; but the rules have been broken to 
20 such an extent, that instead of the sacrificial fire lighted at the celebra- 
tion of marriage being carried along with the married pair to their 
future home, and religiously kept up till the husband and the wife’s 
bodies are sacrificed therein on the funeral pile, it is now considered 
positively inauspicious to carry such a fire at the head of the procession, 
as it ought to be, and in the majority of instances, after the marriage is 
over, it is never lighted at all. And when the married people die, a 
certain nominal penance in money is performed at the burning ground 
for the extinction of such a fire. 

The above completes the list of Samsk^ra ceremonies. As for the 
30 fourteen sacrificial miosthds, they are, as a rule, not performed by one 
out of a thousand individuals ; and even their names arc hardly known 
except to a select few. Some of the chief prayoga works, according to 
which the Samshdras are performed, have been mentioned before. 
There are besides numerous works styled Paddhatis and Kalpas, both 
ancient and modern, on this part of the Dharmas^stra. 

Division II . — Santis. 

r 

The next head of ceremonies are the Sdntis, or propitiatory ceremonies 
against evil. So far as Yajuavalkya is concerned, we have only two 
in the whole of the first chapter, viz., Vin^yaka Sdnti (vv, 270 to 293), 

40 ‘ N | srwrr Ii Tran*, 

lation: — That dvtj'a (twice-born) who having carried the student [to himself] teaches 
[him] the Veda along with the Kctlpa [Sutra] and the secret [science of the Upani- 
shadas] is called an Achirya. 
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and Graha Sjinti (vv. 294 to 307), Aa regards the first, it has almost 
gone out of use, and as regards the second, the ceremonial now adopt- 
ed is conducted in the manner laid down in the Saunaka hariha, 
and is essentially different from what Ydjnavalkya contemplated it. 
The Santi division of ceremonial has been growing every day, and if 
Mann came to life, he would probably be astonished both at the number 
and character of the Santis or propitiatory ceremonies now actually 
observed. The accHental blowing out and fall of a lamp, the fall of a 
lizard, the occurrence of a frightful dream, the entrance of a crow into a 
house, Slo. &c., are all subjects of a Santi ceremony. 10 

Looking at several works now current on the subject, the following 
results appear: — 

Out of 57 Santis described in the S^iuti-Mayukha, two appear to 
derive some ‘foundation from the Sdtras, one from the Aitareya Br^h- 
mana, one (whicli has already been mentioned as having nearly gone 
out of use) from Y^ijiiavalkya, and all the rest are based either on 
Purfinas and astrological works, or other similar authorities of a very 
late origin. 31 out of the above are on account of inauspicious views of 
the planets, the 27 lunar mansion stars, the days of the week, and certain 
conjunctions of the sun and the moon. 20 

The Santisiira of Dinakarabhatta, son of Ramakrishna, and grandson 
of Ndrayanabhatta of Benares, when analyzed, gives the following 


result : — 

Sdntis (propitiatory ceremonies) founded on the Aitareya 

Brdhraana of the Rig-veda 1 

Do, on the Baudli^iyana and Asvalayana Sutra» 3 

Do. on the Puranas ! 10 

Do. on Astrological Samhitas and modern astrological and 

other treatises 51 

Do. on Taiitras 1 30 


66 

Although the sources are different, the matter is nearly the same, 
namely, bad omens chiefly connected with astrology. A very modern 
work like Adbhuta-s4ra supplies four, and a treatise on horses furnishes 
materials for one. 


Division III, — Vratas, 

Going now to the third section of ceremonies, viz., Vratas, we find 
the same neglect of the Smritis and Srutis, and a more extensive 
adoption of the Purdnic authorities. 

The Vratarka of Sankarabhatta, son of tbe Nilakanthabhatta of 40 
Benares (which is now followed almost throughout India), gives the 

F 
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10 


20 


30 


following Vratas, togetLer with the sources to which they owe 
their origin 


No. 

1 

3 

2 

1 

1 

5 

24 

3 
12 

1 

4 
2 
1 
1 
1 

17 

2 

18 
2 
1 
1 
I 
1 
1 
1 
1 
1 

1 

1 

i 

1 


Sources. 

V^mana Piirana. 

Brahma „ 

Aditya ,, 

P6dma „ 

Yar^ha „ 

Vishnu-dharmottara Parana. 
Bhavishya „ 


Siva „ 

Skanda „ 

Matsya „ 

Brahma 1 

Narada | 

Varaha I 

Kali { Pur^nas as cited by Hemddri, and apparently not 

Nrisimha ^ accessible to the author in original. 

Bhavishya 

Devi 

Skanda 

Saura 1 

Skanda k Puranas quoted from Madanaratna. 

Addya 1 

Vishnu-Dhanna J 

Madanaratna 


„ and Hemadri, 

Bhavishya Parana quoted in Skanda. 

Vishnu -rahasya. 

„ quoted from Hera^dri. 

^ivarahasya. 

Rudra-yamala and Linga Parana. 

Vishnu Yamala. 

Dvadaai-vrata well known in the Gurjara country. 


113 

The above may be thus summarized ; — • 

Vratas founded on Puranas 110 

Do. on Tantras 2 

Do. on mere popular usage I 

40 113 


Another current work on Vratas^ is the Yratakauraudi by Sankara^ 
son of Ballala Bhatta Ghdre. It contains 128 Vratas : all but three 
being founded on thePurdnas, 


' The following is a table showing the number of Vratas and the sources whence they 


originated » 

No. Sources. 

48 Bhavishya Parana. 

27 Skanda 
3 Aditya ,, 

50 9 Padraa „ 

2 Varaha „ 

1 Brdhma ,, 

8 Vishnu Dharmottara Burkina. 
1 Kali ‘ 

1 Siva- Dharmottara „ 

1 Naradija „ 

2 Brahmanda „ 

1 Bpihann^radiya ,, 


No. Sources. 

1 Vdyu Parana. 

2 Agni „ 

4 Bhavishya and Skinda Purina. 

® skiuda I from HemWri. 

1 Snura-dharma. 

1 Vishnu-Rahasya. 

2 Siva-Rahasya. 

1 yishnu- Yamala. 

1 Saunakiya. 

1 Elem^dri. 
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The Vrataraja, which is the leading work on Vrat^s on this side of 
India, has altogether 205 Vratas. They are aU based on the Purdnas, 
and may be classified as below : — 

No. of Their Sources, 

44 Skinda Purkna. 

61 Bhavishya. 

2 Saura. 

1 W^imana. 

8 Narada. 

2 Gane^a. 

10 Br^ihma. 

1 Vishnu-Dharmottara. 

3 Devi! 

1 Harivamia. 

6 Aditya. 

4 Var^iha. 

1 Kiirma. 

7 Brahmhavaivarta. 

2 Padma. 

2 V4yu. 

1 Vishnu. 

3 Bhavishyottara. 

1 Skknda and Bbaviahya 

Division IV. — DIna. 

I now come to the ceremonies consisting of V^a (gift). In the 
present age, Dana has an importance of a peculiar character. Brihas- 
pati» Satapatha, Brahmana, Kdrma-Purdna, Agni-Pnrana and the 
Mahdbharata are cited by Hemddri in support of making Ddti a (gifts) ^ ; — 

^ Hemkdri Dana-KJianda, Calcutta edition, p. 6. 

Satapatha Br&hmaua : — 

<1^3^ Rr%3 33 ?r=f I ^ 33frt'Jrvrp<f rsttw i ^ 30 

3TfMf*r<>r: II 3<ft3t ar^^>3T3: 1 wsmlwq II 

tir33r%3Tg^ 33=3 !n% 3T3I I 

3^3 3(fsror3g I Hturtrg trarW 1 1 

Bfibaspati : — 

33r 3^: fr3yt 313 33Igit ?g33^l jmt 3l33: 3?^ 3I5f 33r 33; II (P- 8 ) 

Kdrma Purina 3r333frqfr 33f 5ai3r I%3^ I 3?3rft3T3 3T353 Vtl^^PT 
It3n^: II ft3ltrn'»tft^333Pif • ?T3?3 33^33133 f3rg II 3ft’ 3r3T3n’3r3=33?ol(rr if 
3fir; I 333P333; rr33??r^: I (P- 0 ) 

Mahibharata : — 

sn3T3333*3?3 31^^ 3ft33; I ^=3^ 3t33=3r ft333; II »rnr>ir3n^- 40 

53r3 % <31343(^1^ I ^33lfrr qR^Ri*fi3lr33; t| (p. 6.) . 

Vahnipurdna : — 

^ ^ ^ I 'TWTPf li ^ 1^ ^ ^^PTR 

4 t‘ q r 4r u' P T > I t >rfr«r rnpr II tr^fH i^w- 

5PT I n II iP- ®-) 

On’ pages 7 to 12 of the same volume, Hem^dri cites passages from Vyasa, Menu, 
Vishnudharma, Y4jfiavalkya, Devala, Agastya, ^^tktapa, and Yama, and also from the 
Mitsya, Markkndeya, Brahma, Skanda Purdnas, and other texts from the authorities 
above q'^oted. 


No. of Their Sources. 

1 ^ivA PurAna ... ...... 7 Citing Ach&ra 


(usage). 


Taken from 
Hem&dri. 


2 SkAnda Purina ) (usage). 

19 Bhjavishya 1 

1 KSiiki 

3 Matsya and Pidma. 1 Taken from 

1 Vishnudharma V i 

1 Viahnurahaaya ] Hemidri. 10 

1 Aditya Purdna 1 

2 Skanda Purina 

1 Vishnudharma (cited byMkdhava and 
Ratn^kara). 

1 Vishnurahasya. 

2 ^ivarahasya. 

1 Agastya Samhitk. 

8 Sanat-Kumdra SamhiUL 
6 Hemddri. 20 

1 Mahdbhdrata. 
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Dana (gift) lias been luontioned as moritorious even in the Vedic 
works (see Taittiriya Aranyaka, PrapathaJea X), the last but one 
Anuvakapp. 887, 888, Cal.; Chhandogya Upanishad^ and Satapatha 
Br^hmana ; and also in the Smritis.^ Mann, Par^sara® and Brihaspati 
among the Smriti- writers speak of it as particularly eflficacious in the 
present age. But it remained for the Puranas to invest it with its 
present supreme importance in supersession of bodily penance. Kama- 
Mknra in his Ddna Kamal4kara, and Nilakantha in his Dhna Maydkha 
while trying to support Dana by Vedic citations, give the details of 
10 the various ddna ceremonials as derived from the Purdnas alone. The 
Ddna-chandrika of Divdkarabhatta is the work most consulted in this 
part of the country, though the authority of Nilakantha, Kamaldkara and 
Hemddri is not disregarded. That work too is mainly based on Purdnas. 

Divuion F. — Skaddhas. 

The fifth section of ceremonial observances are the Srdddhas, These 
are divided into two classes — I., Parvana, and 11. , EJcoddisJita. 

The first are performed on certain stated occasions, and the number 
of such Sraddhas is 96.'*’ 

The practice of performing Srdddhas appears to derive its authority 
20 from the Vedas (see Taittiriya Aranyaka Prapdthaka II, Anuvaka X. 
p. 288, Calcutta edition; Rigveda MandalaX. Sdkta 15). Whatever is 
offered in honor of the pitris (manes) is considered a Srdddha oftering 
provided it is done with Srdddha (faith). On this, some of the Sutras 
have built up portions of the present ceremonial, and the Purdnas, as the 
few verses at foot will indicate,-'* have still more enhanced its importance. 

' The passage runs thus Translation By ddna all objects 

are attained. 

■ See Manu ch. iv. vv. 227 to 248 ; Ydjuavalkya ch. i. vv. 198 to 216, and others in 
the note at page 120. 

30 » See Pardsara Samhita ch. i. v. 23. rPT: I SPit Wf^Tr^TT- 

fir II 

This is quoted by Y^ajfiesvarabhattR in his -Arya Vidya Sudhdkara from Manu (cb. 
V. 86) see p. 248. 

* See Nirnnyasindhu parichchheda ii. 1. 2 p. 2 line 6 ; the Samsk^ramdld of Gopi- 
ndthabhatta, II. chapter Srdddha Prakarana (MS.) ; Dharmasiiidhu parichchheda ii. 
1. 2 p. 2 1. 5 ; the Heinadri’s Chaturvarga Chintamani, Srdddha Khanda MS. 

• Srdddha Hemddri : — 

TOftr^r II Jift >r!Pii I fr& II 

40 II I sr ?r mPn ?TW?II 

II ^%3^|3| II WtT’JTW: I Sf- 

^ ff ! II TWfTPt II iTt 

II II l 

fiRiPTR ’TfiR'tRRii | vr ft- 

apRii (MS.) 
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The verses which are invariably now recited at each Sraddha, 
whether monthly, annual or special, are from the Harivamsa,^ and no 
Srdddha is considered complete without them. Pandit T^r^natha Tarka- 
Viichaspati of Calcutta has collected in his Gayd-Sr4ddha Paddhati 
(Calcutta, 1872) a good deal of the procedure usually observed at that 
shrine. But, it may be observed, that the ceremonial which evidently 
began in Vodic times is now overfull of Purdnic passages which are 
considered necessary for its performance. 

Besides the above Srdddhas, there are other Srdddhas performed on 
special occasions, such as Vratas, Sdntis, marriages, and all other 10 
auspicious occasions. Those are known as Ndndi Srdddhas, for which 
there seems to be no place in the ancient ceremonials, but they are 
evidently a modern institution for the propitiation of the manes. These 
are performed not only by persons who have lost their parents, but by 
all who have to perform certain auspicious ceremonies, and have lost 
some one of the three elders, viz., the father, mother, and the mother^s 
father. All the above are Pdrvana Srdddhas. 

The second kind of Srdddha is Ekoddishta, so called because it is 
performed for the propitiation of the manes of one person instead of 
three. All the Srdddhas up to the twelfth day after death are 20 
Ekoddishta, and after the sapindana is performed on the twelfth day 
there are some Srdddhas which are Ekoddishta, and others which are 
not so. The principal Srdddhas of this class are 25 in number. 

The Srdddhas that have been ordained to be performed at all the 
Tirthas (or sacred places), whenever they happen to be visited, are 
mixed and belong to both kinds. ^ 

The order in which persons are authorized to perform Srdddhas 
in honor of the deceased is given in theNirnayaaindhu Hi. 

Srdddha Prakarajia, 1. 5, pp. 1 and 2, from which a few important 
extracts are given below : — 30 

I ^ I ^ dfeT: |i 

II I 'T?5ffWcTr^ rT3:3r^f^ II 

1 3mf^rv?T% II ii 

: II ll^w?i^?mr w- 

I ^ ^ ^ il I 

‘ The verses run as follows : — 

ITW 1^ I \ II 

3^5%^ 3rpir*rf I ^ II ^ II 40 

Harivamsa : leaf 28, p. 2. 

Tliese verses only allude to the story of the seven Vyddha (hunters), which is 
narrated before in chapters xxi. to xxiv. at fidl length. 

“ See Nirnyasindhu parichchheda hi. Srdddha Prakarana, 1. 2 p. 1. 
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In the above remarks, the number of the 6rdddhas that ought to 
be performed, and the authorities on which they are based, have been 
given. Those who examine the daily life of the Hindus will find that, 
except the anniversary Srdddha, the annual Mahdlaya Srdddha perform- 
ed in the dark half of the lunar month of Bh^drapada and the three 
Srdddhas performed at Pray^ga (Allahabad), Benares and Gayd, by 
those who perform the great threefold pilgrimage, all the other ^r^ddhas 
are gradually getting out of use. Even the Nandi Sr^ddhas, which are 
performed on auspicious occasions, have been very much abbreviated, 
10 and are now reduced to ten mere pecuniary donations, two of which 
have been lately added in honor of certain deities by local usage. I 
must here take occasion to correct a wrong notion which has lately 
been adopted by some authorities that a pilgrimage to Benares is an 
unnecessary expenditure according to Hindu law. Looking to the cases 
that are now available on this subject, it appears to me that there are 
no authorities cited therein which any educated Hindu, versed in the 
subject, would hold to be worth considering. A visit to Benares by 

itself is an essential duty of every orthodox Hindu. ^ 

/ 

A person who is unable to perform Srdddha in the ordinary mode, 
20 may adopt one of the following alternatives. Thus, he may perform 
one of the following 

(1.) A representation of Kusa grass may be taken instead ol a 
Brdhmana ; 

(2.) A Homa (sacrifice) maybe made in the name of the Pitris; 

(3. ) Finda of cooked food only may be offered ; 

(4.) A ma-Srdddha may be performed by gift of uncooked food ; 

( 5.) Hirany a- Srdddha may be performed by a small money present ; 

(0,) Finda of wild roots, &c. may be offered ; 

(7.) The whole Sankalpa (determination) may be made and the 
80 Prayoga (ceremonial) recited ; 

(8.) Tarpana (offerings of water) may be made with Tila and Kusa 
grass ; 

(9.) Grass may be given to cows ; 

(10.) A small quantity of grass may be burnt, and a small quantity of 
Tila with a small sum of money may be given 


» Matsya Purana, vol. II. pp. 616 — 672; Agni Pur^DA, vol. I. pp. 373, 377 — 384 ; 
Madana Pdrijita, Tirtha-pratyimadya Prakaranam, see chiefly leaves 257 and 258 
(MS.) ; also Kasi Khanda(MS.) ; also Tristhali Setu of Ndrdyaoabhatta, (MS.) and other 
works. 

40 ■On this 8ubject» see Nirnayasindhu, Srdddha Parichchheda, leaf 47, p. 2 ; Dharma- 
siodhu, 3rd Parichchheda, 2nd half, 1. 30 ; see also Srdddha Maydkha MS. ; all these 
derive their authority from the Sraddha Hemddri, which exhausts all the authorities 
on the subject (see MS.) 
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(11.) In the absence of the above means he should repair to an 
unfrequented spot in a forest, raise his arms, and cry to the manes, 
saying — I have neither money, nor wealth, nor anything fit for a 
Srdddha, I am submissive to my Pitris, May the Pitfis (manes 
of ancestors) be satisfied with my faith. I have raised these hands in 
the road of the winds.^' 

Division VI. — PrAyaschittas. 

As regards the Pr^yaschittas I would observe that most of the pe- 
nances as they obtain at the present day have no place in the ancient 
authorities. The earliest Vedic penances appear to be recitations of 10 
Vedic mantras, sacrifices to the sacred fires, and certain japa (silent 
repeating of prayers).^ 

It is on the principle of these penances that the sacrifice performed 
before the admission of a twice-born into the order of samnydsins is 
based ; and the mantras repeated on this occasion are drawn from the 
Taittiriya Aranyaka (p. 872 Calcutta edition). This idea seems to have 
been departed from in the Smriti period, and all manner of penances 
have been laid down by Manu or rather Manu as now received. Com- 
ing to the times of Yiijnavalkya, the penances as laid down by him may 
be thus summarized : — 20 

I. Sacrificial offerings — 

(a) The Asvamedha sacrifice. III, 244. 

(h) The Vaisvanari Isliti, III, 250. 

II. Recitation of the Veda thrice over, III, 249. 

III. Corporal. 

(a) Emaciation — 

(1) Feeding on a limited quantity of alms for twelve years,. 

Ill, 243. 

(2) Feeding on oilcake or bits of grain at night during 

three years, III, 254. 30 

(3) Prajdpatya Krichchhra, III, 2G0. 

(4) Chdndr^yana, III, 260. 

(5) Pariika, III, 265. 

(6) Krichchhra, Atikrichchhra, III, 264, 

(7) Padika Krichchhra, III, 270. 

1 (a) See the pariSishta to the Pavamdna mantras of the Rig-veda ending with 
Mandala EY, sukta 67. It ought to appear at the top of p. 167 of vol. V. of Prof. 
Max Muller’s edition, but that work does not give the pariiishtas which are received 
and recited as part of the Rig-veda by every student of that Veda. 

{b) Aitareya Brahmana, Panchika VII. Adhyaya 11. Sec Dr. Hang’s translation 40 
of the same, vol. II. pp. 443 to 460. 

(c) Asvalayana Grihya Sutra pp. 173 to 178, Calcutta edition. 

{d) Apastamba Kalpasutra of the Black Yajurveda, ch. ix, 

(e) Taittiriya Aranyaka, p. 867; Cal. ed. 
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(8) Krichchhrdtikrichchhra, III, 293. 

(h) Annihilation — 

(1) Death by mutilation, III, 233. 

(2) Death on a battle-field. III, 248. 

(3) Death by drinking hot liquids, III, 253. 

IV. Protection at one^s risk — 

(u) Of a Brdhmana, III, 244. 

(5) Of twelve cows. III, 244. 

V. Gifts-- 

19 (a) Of a cow, eleven cows and a bull, III, 263, 264. 

(6) Of wealth (III, 250) and of one’s weight in gold. III, 258. 

A glance at the above list will suffice to show that all of them have 

been superseded by custom. Moreov^er, if one looks to the oflences de- 
scribed by Ytijnavalkya and other Smritis, and some of which were 
once considered so impure as to degrade their authors to the ser- 
vile class, he will see a vast change in practice. Thus, what was 
once held to be a cause of degradation is often now performed as a 
matter of course. Thus the selling of milk and gheej whey and 
curds, is distinctly one of the noted degrading causes,* and yet hun- 

20 dreds of shops throughout the city of Bombay itself are now owned 
exclusively by Brahmanas, who are still full members of the brotherhood. 
Indeed it has become a sort of special calling for the poorer Br/ihmana 
class, and people will rather resort to the shop of a Brdhmana milkseller 
than to one of another class, if the former be available. I regret to 
add that in some places, even in the Mofussil, contracts for selling 
spirits have been entered into by Brahmanas, and I have known of in- 
stances of such persons S’tting in shops to keep accounts ; whilst their 
Sddra servants- were vending the firewater. Surely according to 
Hindu notions, one can conceive nothing more degrading than 

3Q such an occupation. But such is the force of tyrant custom, that these 
people have remained members of their community ; and with the ad- 
vance of the railways and the spread of Western civilization among the 
higher classes, I can hardly conceive the limits to which this practice is 
likely to bo carried on. A cursory perusal of the third chapter of 
Ydjnavalkya will convince the reader who has the slightest knowledge 
of Hindu society as it exists, that Ydjnavalkya’s penances are now 
merely nominal caricatures of an ideal society which probably had 
no exirtmioe ai wsaj period beyond the mind of the writer of that 
digest; but which is certainly entirely inapplicable to the Aryan 

40 society as it exists at the present day. The sale of salt is now carried 
on by the highest class oi Brdhmanas, whereas according to Ydjnavalkya 


^ YdjCftvalkyfl, cli. iii v. 40, see Part II. p. 248. 



INTRODUCTION. 


xli 


and other Smritisj such a vendor ought to lose his caste and be turned 
out of the community (Ydj. chap, iii, 40). 

Even courts of law have had to divide the profits of such immoral 
trades conducted by Br4hraanas. The earliest instance I can lay my 
hands on is the case of J]je Narain Mooherjee v. Bnl Ram BaiJ The 
Judges before deciding it put the following question to the Pandits : — 

** If two Brahmins engage in a partnership in trading in wine* is 
this species of trade correct or not according to the Shusters current in 
Bengal and Hindustan ? And if it be improper, can one partner sue 
the other for a share of the profits The Pandits gave the following 10 
answer : “ According to the Shasters, it is not proper for Brahmins 
to trade in wine. If, however, two Brahmins have acquired wealth 
by matters prohibited by the Shastery the share of each in the said 
wealth is equal A decree was accordingly passed by the court 
ordering the sharing of gains made by trafficking, which had been 
prohibited by the Vedas, Smritis, and Pur^nas. 

Almost all, if not all, the above offences are now expiated by giving 
D&na. On this point, Par^sara's views are most prevalent. That 
sage, as we-know, was one of the last rishis or seers amongst a long line 
of Hindu law-givers ; and looking to the present aspect of affairs, one is 20 
almost inclined to take his exposition of the law as prophetic. For 
expiation of almost all offences is, according to him, confined to the 
different kinds of ddna (gift) not only to Br^hmanas, but even to cows. 

Two more sources of the written Dharmas^stra have still to be 
mentioned, as they largely affect the present dchdra (practice) of the 
people. The first of these are the Tantras. Smritis themselves are 
sometimes called Tantras.^ The Tantras as they are denominated by 
modem writers, are a distinct class of ancient works, which play a very 
important part in the popular worship and ceremonial of the Aryans. 
Into their antiquity and history I do not now propose to enter. Their SO 
authority is recognised by the people, and some of them have been 
already noted in the previous portions of this Introduction. Kamal4kara 
tries to make out that the Tantras are only to be recognised so far as 
they are not opposed ; but he does not say to what. And he is obliged 
to incorporate them into his digest because they are observed by the 
people.® The number of Tantras is very great. Mr. Colebrooke 
enumerates'*’ only twenty-six. Many of these are not very widely 
known. Many are devoted to the worship of Devi ; but there are also 

* Calcutta S. D. Rep., IV, 84. r • ^ ja 

■ See Brihaspati cited by the Vlramitrodaya, 1. 195, p- 2 line 4 ; Vriddha-Sfitfi- 40 

t&pa*s first verse runs thus : 1 1 

II 

* Niri^yaaindhu, Parichchheda 2nd, leaf 38, p. 1, lines 5 7. 

* Life and Kigayi of H. T. Colebrooke, vol. III. p. 166. 
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ianiras devoted to tte worship of Siva, Vision u, and other deitietf- 
The different Ydmalas^ the Damara, Meru, and Sarad^ Tilal^a ar© 
largely used. The Tantra S&ra of Maha-Mahop^dhy4ya Krish^^nanda 
V^gisabhattdch4rya gives a list of 67.* The AgniPur^lna treats of the 
Tantra worship in its various aspects.® The old catalogue of the 
Bengal Asiatic Society published in 1838 gives a list of 114 Tantra 
works, and Dr. Rdjendriildl Mitra^s valuable volumes supply a larger 
number. The people consider this department of literature as peculiarly 
sacred, and in the case of some private collections, lists of Tantras are 
10 not supplied to strangers. This is however a large and yet comparatively 
unexplored field, which roust be farther looked into. 

Another source of the Dharmasdstra are the Panchar4tras, which the 
Viramitrodaya in the Ach6rddhy4ya mentions as equal to the Smntis.® 
The ceremonial of the Panchardtras is largely followed by the people, 
particularly, by the Vishnava communities in various parts of India. 


20 


30 


40 


00 


* Tuntras named in Tantras^ra : — 

1. S^rasangrahah. 

2. Yoginitantram. 

3. Ganeshavimaraini. 

4 . Siddhay^malam . 

0. Matsya Sdktam. 

6. Tardvildsah. 

7. VdrdMtantram. 

8. Kamdrcbana Chdndnka. 

U. Pingaldtantram. 

10. Visva- Sarah. 

11. MundamdUtantrain. 

12. Rudrayamalam. 

13. Gautamiyam. 

14. BrihatgautamCycn. 

15. Tantrardjah. 

16. Yogimrhadayam. 

17. Agastisanhitd. 

18. Kularnavnh. 

19. Visuddhedvartantram. 

20. Ndrayankalpah. 

21. Sdradatilakah. 

22. Kulavali. 

23. Yaraalah. 

24. Dlkshdnibandhah. 

26. Bhdvapradipab. 

26. Kdlachdddmanih. 

27. Nandikesvarasanbitd. 

28. Jlidnaruavah. 

29. Tripurd sara-Samiicbchayah. 

SO. Nioandhab. 

31. Kalpab, 

32. KdrdyanatRntram. 

3.3. Mantradevaprakdsikd. 

34. Prapancha-Sdrah. 


35. Daksbina-Murti-Sanbita. 

36. Siddbaydmalah . 

37- Bbdtabhairavam. 

38. Sacbbandabhniravam. 

39. Bhairavltantram. 

40. KdUtantram. 

41. Viratantram. 

42. Kumdritantram. 

43. Chdmundatantrani. 

44. Nilatantram. 

45. Phetkdriyatantram. 

46. Bbairavatantram. 

47. Uttaratantram. 

48 . Svatantratantram . 

49. Somabbnjangavalli. 

50. gomabhujangdrani. 

51. Srivikrama. 

52. divdgama. 

53. Samaydcbdra. 

54. Brabmha'-Sanbita. 

55. Kaldvaliyam. 

56. DeviydtDalah. 

57 > Bhdtadamaram. 

58. Svayambhuvamatra Rataatrani* 

59. Bbdvacbdddmanih. 

60. Brdhmba-Sanbita. 

61. Siddhu Sarsvatam. 

62. Navardtra 6varah. 

63. Ekavirakalpab. 

64. Kutndrikalpah. 

65. Tdrdrnavab. 

66. Kalikramah 

67. Bhutdddmaraa. 


* Agni PurBna» see vol. I. chapters 22 to 39, and vol. 11. pp. 277 — 281, pp. 102— 
106 of the same volume ; Cal. ed. 


•'> See Agni Purapa vol. I., chapter 39, pp. 114—116 Cal ed.Narnda Panebaratra, 
Cal. ed. 1865. 
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The next source of Dharmasastra which I have now to consider 
18 that of usage or custom. In regard to this branch of law, 

I am inclined to hold that this has always been the main source of the 
Aryan law from the earliest times ; and that our Smritis and Pur^^as, 
so far as they relate to the Dharmasastra, have been merely the records 
of customs that existed in those days. Thus, as the different Smritis 
were compiled, they served merely to record the changes in the 
customs of the people that took place from time to time ; and where 
the ideas of the people were even then not definite, the compilers and 
treatise- writers had to leave the subjects unprovided for. 10 

The series of Smritis appears to end with Parisara, who has happily 
for India had the good fortune of having a commentator of such 
eminent sanctity and learning as Mddhava. Writers subsequent to the 
Smriti and Sdtra makers are not styled rishis. Their peculiar title is 
that of Bhdshyakdras or Tik^kdras (commentators) or Nibandhakdras 
(treatise writers). As such, their authority as the declarers of the law 
for the period for which they wrote has been generally accepted, and, 
in the nature of things, it was right that it should be so. Because, 
although it is often the fashion to consider society in India as 
stationary, in point of fact it never has been so. There is no dOubt 20 
that during countless revolutions, the religious skeleton has remained 
the same. Notwithstanding the layer upon layer of worldly varnish 
that has been applied to the Aryan character in India, there is still a 
strong ancient spiritual element at the core. The descendants of 
the Aryans who worshipped the Svetadvipa (white-island) as the 
residence of the devotees of Vishnu at the time of the Rdmdyapa, or 
of their successors who sacrificed in the Naimisha forest on the banks 
ofthe Yamund; or, if we rise yet higher, of those who, by their morning 
Saura hymns, propitiated SavM (the Supreme Being) as the eternal 
representative of the Universal Spirit, still remain, preserving, as far as 30 
they can, the traditions of their gods and of their race. An example of 
this conservatism is to be found in one of the simplest of Vedic observ- 
ances. In reading the Eig-Veda, certain Eichs^ of the third Mandala, 
wherein V4sishtha was cursed by Visvfimitra, are considered as 
improper for the Vdsishfhas to hear. Accordingly they are still avoided 
by those who bear the generic name of Vdsishtha* These Br^hma^as 
will leave the place while that portion of the Veda is being chanted. 
While so strict in keeping up such comparatively unimportant observ- 
ances, they are utterly regardless of others much more weighty ; and 
where the daily concerns of life have necessitated chauges, they have 4>0 
been freely made, sometimes on the basis of old practices, at other 
times by their analogy near or remote, and on some occasions in entire 


• Afkf^ha iii, Adhydya iii, Varga 23, tMax Miiller'i cd. vol H. pp. 935—939). 
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opposition to the old usages. All the ohanges that have been thus 
worked out^ are founded on custom. 

This pre-eminence of custom and usage is founded on the highest 
authorities. Some of these are noted in the Appendices. I shall now 
add a few more to show that custom, as such, is held to be law. The 
Mahdbhdratta has been already cited. Other passages from the same 
great work support the above proposition : — 

Vanaparva, Adhyaya 160 v. 28 (leaf 160, p. 1) : — 

^ sifSifiraPT! II jffiifSiir! II ii 

10 Translation : Dharma is derived from dchdra (practice or usage), &c. 

Again, further on in, the same parva, we have the following reply 
of king Dharmardja to the god of justice : — 
n< i > nr <i MO #to VV'*, TO ^ 

inimjn.li 

jpETJit J??r5Rr^Jpr: a II V'* II 

Translation : — Reasoning is uncertain. The ^rutis are conflicting. There is not a. 
•ingle sage whose doctrine is an [unimpeachable] authority. The essence of Dharma \m 
placed in a cave [t. e. is inaccessible]. That path is the [proper] one by which great 
men have gone. 

20 Comment by Nilakantha WlWT: 

II t,* II 

Translation ; — Tarka, &c. [is] not conclusive. The j^rutw also are Viikinnih, i. e. 
promulgate doctrines opposed^to each other's. The sages also, who are their com- 
mentators, are of the same type. Therefore without making any effort (to be versed) 
in the innumerable branches of learning, such as the DharmaSdstra, and others, one 
should follow that path only which is approved of by the majority of the people. 

Manu's code lays down usage as one of the sources of law. * The 
customs of districts, tribes and families are directed* to be observed. 

30 " The way of the good by which a man's parents and grandparents 
have gone, should be trodden by him ; so that he will not be harmed." 
The king is to decide acoordi^to the customs of countries, castes, 
and families.® 

Y^jnavalkya himself advises to the same effect.* 

Vijfi^nesvara, in discussing the question whether vv. 118 and 119 
eh. ii. Y^j. contain a new commandment or the recital of an existing 
custom, holds that it is a new one, and he assigns the following reason 
for his decision It 

Translation : — The texts in this Section [i. e. the one on succession and partition] are 

40 mostly recitals of what [actually] prevails in the world [see Mit. ch. ii. 1. fiO p. 1 ; 
Stokes' H. L. B. p. 387 11. 26—28]. 


" See Mann I., 108—110, 118 ; U., 6. 12, 18 ; IV., 166—168, 178 ; VIIL, 8, 41. 

• Manii, VIII., 3, see Kulldka's Comments, 1. 122, p. 2. . 

» See above ch. i. v. 7 (p. 169) ; pb. i. vv. 341, 342 (p. 198) j ch. i. vy . 360, 361 
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The Viramitrodaya in his disquisition on the temporal nature of pro- 
prietary right says that even vv. 135, 136, ch. ii. Ydj. do nothing more 
than embody the existing custom in respect to succession. In support 
of the above, Mitra Misra says : — 

1 1 Translation .—For all treatise- writers consider 
Snifitis on Vyavahara (civil law) as [slinplyj reciting customs recognised by the people. 
[See Vir. 1. I(i4 p. 1.1. 11.]' 

Nilakantha in the Vyavahara Maydkha proposes the same view ; and 
he compares ''civil law^^ to grammar as being based on usage.® 

Adherence to the customs observed by one's forefathers is enjoined 10 
in the Rig-veda.® 

Briliaspati mentions popular customs as one of the sources of sub- 
stantive law in the following text ; — ^ | 

Translation: — '* Where the decision is given in 
accordance with the customs of the country, reasoning, and the counsel 
of the Nafgamas (the lay public), it is called Vyavahara (civil law). 

This mode of decision is charitra (usage) which the same 

sage thus defines ^ ^ 1 ^ 

Translation : — “ Whatever is practised by one, whether proper or 
improper, is termed charitrd [if it is consonant to] the usual custom 20 
of the country.''^ It will appear from this text that our indigenous 
law does not support the English law in respect to custom, that it must 
be of a certain kind before it can be upheld. I must take occasion 
here to remark that it is wrong in my opinion to apply English rules 
of custom to the determination of our native usages. 

An achard (usage) accepted by a community becomes dharma (law). 
Ydjnavalkya says (chap. i. 156) that even dharma itself, if opposed to the 
usages and wishes of the people, is not to be practised. The ordinary 
digests teem with examples where even religious ceremonial in many 
branches has been thus modified. One example will sufl&ce to show how 30 
far usage can go in this direction. It is the festival of the HoU, with 
which all are quite familiar. The passage is from the Vratarfija : leaf 
246, p.l:- 

fnr I >jjr ufirTO 

HT Him I 

Translntion ; — ^The worship-hymn is — Thou art made by fools distressed by the fear 
of Asrikt (a demon). Therefore I shall worship thee. Oh spirit, give us prosperity,” 

This applies to the whole of India, without any exception. The Ho}! 

^ Compare Hit. ch. ii. 1. 47 p. 1 11. 3, 4 ; and its translation ; Stokes’ H. L. Bi pp. 
371, 372 (ch. i. sec. 1 para. 14.) 40 

* See below p* 85, lines 18 — 22. 

* See Mandala VM!., 30, 3 pp. 422 and 423 below, where the passage is translated, 
and the remarks of the Skmekarakaustubha thereon given at p. 423 11. 7 — 11. 

* See these texts cited by Midhava in the opening part of his Vyavahira M&dhava (MS.; 
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may not be moral and legal from the Christian point of view ; but it is 
moral and legal from the Hindu stand-point. 

The Smriti-Ratndkara of Venkan^th quotes the following passage 
(from the Mahabh^rata ?) in support of family usage superseding express 
texts : — 

*1? ’TrTfT I rf% ^ II 

wrrmr I tr II 

Translation : — Oh Bhdrata, since the precepts of ^astras are conflicting in respect 
of all rites, as for instance a saeriflce is ordained [by some] after sunrise, and [by 
10 others] before sunrise, a wise man should follow the hereditary observances of his 
family. Oh! Mahdhaho (one with a powerful arm!) such usage is superior to the 
commandments of all the Sdstras together. 

Again, in support of the usage of the country, Hevala is thus cited 
by the same authority : — ^TT ^ I 

^ qrr^ II %g- I tTt r™2rT==^rr 

rTTT^: II 

Translation ; — The usage of the country should first be attendeil to ; that which is 
observed in the country should alone be observed. Wise men abstain from what is hated 
20 by the people ; a wise man should go by the pay;» of the people [». e, follow popular 
usage]. The deities, the Brahmanas, the [notions of] purity, the [kinds of] earth, the 
w'ater, and the religious observances of a country should not be ridiculed in that 
country } for that is the law of that couutry. 

What constitutes saddchdra (usage) is mentioned both by Manu and 
Ydjnavalkya among the sources of law, and the definition given thereof 
by the Chaturvimsatimata runs as follows: — 

7 STP^T: I ^ II 

Translation : — That usage which has prevailed in a country through several genera- 
tions in all classes is termed iSaddcAdra (usage of the learned). 

30 . Manu. 

In Appendix II., all the Smritia mentioned in Yajnavalkya 
(1.4 — 5), with the exception of Manu and Yajnavalkya, have been 
noticed. On these last two, I have now to offer a few brief remarks. 
Manu is the oldest lawgiver of the Indian Aryas.' His mention by the 
Smti is evidence of his antiquity. From the Vedas down to the 
Purdnas, Manu and his Dharmasdstra are always appealed to as the chief 

1 Manu II. 7. See Kulltika^s Comments, 1. 14 p. 2 ; Pardiara Mddhava, chap- 
i. V. 2 (MS.) The Veda itself attests to the pre- eminence of Manu. 

; Translation ‘Whatever Manu says is medicine.’ Aogird (cited by Nila* 
40 kaptha in the Samskara Mayukba)— g" HTf m — Translation : 

—That Smriti which is opposed to the sense of Menu, is extinguished. 
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guides. Far^sara [Lmjhn^ Atlhyhjal.f vv. 2o, 24, Cal. ed., p. 3, voL II.') 
says distinctly ; — 

3 in^r fFtT: II ^ WfWf: II 

Translation : In the Knta [nge] the Mfinava-dharraa ; in the Treta, those remem- 
bered by Gautama; in the Dvapara, those by S^ankba and Likhita; and in the Kali 
[age], those remembered by Pavdsara. 

There have been various Manus. Some have been rhhis, and others 
kings. The kings are 14 in number, each presiding over a cycle called 
Manavantara. The great Rishi Manu appears to be one of the family of 
Visvdmitra (Samskdrakaustubha, 1. 189, p. 2 and 1. 195, p. 102). One 10 
of the Gotras of the Kshatriyas is that of Manava. (Asvaldyana Srauta 
Sdtra, second half, 6, 15, 5, p. 885,^ Cal. ed.) Mdnava appears as 
a sub-branch of the Maitrayani Sdkhd of the Black Yajur Veda. Bub 
there is little to connect the present Manu Smriti by Bhrigu with the 
old Mdnava Dharmasdstra. The copy of Manu now published with 
Kulluka^s comments is itself imperfect. More manuscripts belonging 
to different families must be collected ; and the work examined with 
the help of other Nibandhas^ Having read over a large portion of tho 
Mahabharata, particularly the Vana, ^dnti, and Anusdsanika parvoft, 

I am inclined to hold that all the Smrifis have drawn more or less 
upon this great storehouse of ^yau learning and history, and Bhrigu 
amongst the rest in compiling the present Manu Samhitd. 

From the following verse from the Skanda Purdna, it will appear 
that four of the standard Smriti w'riters have drawn on the traditions 
of Svdyambhuva Manu in compiling their codes : — 

Translation : — There are four aeknouledged versions of the law or Svdvambhiiva 
Manu, viz., those of Bhrigu, Narada, Brihaspati, and Ahgiras. 

How far Ydjiia'^^alkya has drawn upon Manu may be seen to a certain 
extent from the footnotes to the translation in Part II. There are 30 
various commentaries on Mann, namely, by — (1) Bhdruchi, (2) Visva- 
rdpa, (3) Dharanldhara, (4) Govindrdja, (5) Sarvajuanarayana, (6) 
Medhdtithf, (7) Mddhava, and (8) Kulluka; and it would be a valuable 
contribution to Indian History to examine all these, and to edit the 
Manu Smriti, and explain its bearings as far as possible historically on 
the progress of Indian society. There are two other works known by 
the name of Manu, namely, Brihat-Manu, and Vriddha-Manu. 

I Gurucharitra, AdUydya26; also see Professor M. Muller’s Hist. ofAnc. Sansk. 

Lit. p. 370. While these pages were passing through the press, I received, from one of 
my friends in Kh^ndesh, a few Sdtra works used by the Maitriyani Bhahmanas iu 40 
those parts. They are : — ( I ) M6nava-Gyihya-Purusha-Sdtra ; it consists of 2 Adhy&yas, 
the first containing 23 Khandas, and the second. 18 Khandas ; (2) V&r&ha-8rauta«Sdtni. 

14 Adhy4yas including chayana, Vajapeya, Rajasdya, and Aiivaraedha, and V4r4ha- 
Bmarta-Sdtra. 15 Adhykyas and 6 other Sections; (3) another V» ^‘;dia<G4ihya*S4tra: 
oviiy 16 Khannas are availuble and in itae. 




xlviii 


INTRODUCTION. 


YjLtnavalkya. 

I now pass on to Ydjfiavalkya. There appear to be four versions 
under the names of Yajnavalkya, Yoga-Y6jnavalkya, Vriddha-Y4jna- 
valkya and Brihat-Ydjnavalkya, Out of these, I propose to make a few 
notes on the first. This is edited by me in Part I., and translated in 
Part IL For the purposes of settling the text the following editions 
have been used* : — 

1 . A lithographed edition by Shrldhar L^lji in the Jn&na Sangraha 
Press, Bombay, Saka year 1785. 

10 2. Do. do. by B4pa Seta Hegisht6 in his own press, do, do. 

3. A quarto edition printed at Calcutta in 1818 A. C. 

4. A manuscript belonging to Rdjdr^m Shdstrl Bodas, of the 
Elphinstone College, written in the hand of his grandfather. 

5. Dr. Stenzler^s edition printed at Breslau in 1849 A. 0. 

The following verses have been attributed by Nilakantha in his 
several Maydkas to Ydjfiavalkya. But they are not found in any of the 
above copies. 

[In the Sanskdra Maydkha — ] 

20 II > 11 ^ «ira: ^ II st 

5T !T ?nFt II g?inn% nraftSf ^ ^ 5 ^ II »t. V 

^ II «Ff iW tPinfir sr §*«it tl 

[In the Shrjtddha-Mayukha — ] 

TlNtPr iTPrt srt II^^IVV 

w II tR^rroiif ftsr: II '»VK 


' 1 have carefully compared my edition with the Calcutta one, and the following ia 
the result; — 

Ch. I.'—The number of verses here is 368, while in my edition it is 3674- This 
difference is due to there being one additional verse in the Calcutta edition, viz,, 
30 the 246th, and verse 232 being made up of three hemisticbs. In regard to the 
additional verse (246th) it may be noted that it was not found in any of the 
four copies that 1 consulted ; and a reference to VijSIneiivara’s gloss, where 
this is not commented on, leads me to think that Vij. did not accept this as a 
verse of Yij. The last words of Vij. in his comment on v. 246 according to 
the Calcutta edition, says : If v. 246 had been commented on by Vij., 

this gloss should have occurred at the end of that verse. 

Ch. II. — The Calcutta edition has three additional verses as compared with my 
edition, viz., the 30tfa, 7Xst and 122nd. The first is attributed to Nfirada by 
Nilakantha (see Part I. p. 2 line 29 with note), and the second also to N4rada 
40 by the VIr. (see 1. 47 p. 2). So is the third by Aparfirka (see ch. ii, 1. 41 p. 1 
line 1 in my MS. copy). , 

Ch. IIl.-^The Calcutta edition has one verse less than my edition, because after 
verse 284 it omits one beginning with which is commented on by Vij. 
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[In the D^na-Maydkha — ] 

5tT«m^T: ?^«5PTrri^ 1 || rr^ f?r^g- 

iW€=nrf II 5??Tc?^5ri7 ^m^T. II m 

^ II ?rr^ ^ II 

[In the Prdyaschifcta-Mayukha — ] 

^'5r«r TTjrtwr^ rlnr: li r>7f^: ^ ll II 

?a?^iTf^ii^iRr 5 teTff^ 11 arnir^pl 5 ^ rw H ^ 

<rcr5r?^f^T^fr|ft H =r II ^Fo^.5rp^^j^=eiTfH^rj^- 

’Cf^^rfl'irrsj rt ^T?r rl^-. if 

Eitker Nilakaiitha found more copious and correct MSS. of Ydjna- 10 
ralkya than have been available to his successors ; or the verses may 
exist in one of the other three versions above alluded to. This is a 
point to be cleared up by farther investigation. 

The reasons which induced me to select Ydjnavaikya from amongst 
the other Smritis for translation were two : — Firsts that it contained 
the origin of the celebrated commentary of Vijhdnesvara, a very small 
portion of which was first translated by Mr. H. T. Colebrooke, and 
published under the auspices of the Government of Bengal in 1810. 
And second, that it presents in a small compass the summary of 
Smriti learning of the middle or second epoch. * By publishing the 20 
whole of Ydjuavalkya, I wish to point out how small a portion of text, 
law is Accessible to our administrators and on what a narrow basis a 
large superstructure is being suddenly raised. What is now accepted 
by the Courts as the Mitdkshard, is a translation of Vijilanesvara^s 
comments on 36 verses of Yaj naval kya chapter 11. , {Ddija.hhdija section.) 
the total number of verses in that chapter being 307, and in the entire 
work, 1009. Yajnavalkya himself is only one of the numerous Smriti. 
kdrs, and his authority outside his own Sakhd is of no peculiar 
importance. 

The publication of the Sanskrit work in 1813, and a translation of 30 
the Ddyabhdga section under the auspices of Government, stamped it 
at once with importance, being an oflficial publication. The Mitdk- 
shard, and the few other treatises which were translated about that time, 
being the only works accessible as a rule to the European readers, they 
have formed the law literature of the higher judiciary 'of the country. ‘ 


» I subjoin ft list of Translations prepared and published in the different Presidencies : — 
Mann Smriti by Bfigu [Institutes of Hindu Laiv, or the Ordinances of Mann 
according to the gloss of Eulldka,] translated by Sir W. Janes : London, 1807 [Jones’ 
works. Edition in 13 vola.} 

Jlmdtavdhana's Ddyabhdga translated by H. T. Colebrooke, Esq. : Calcutta, 1810. 40 
YdjSavalkya^ clmp. JL verses 134 — 149, with VijS&nelvara’s Comment entitled 
Mitikshari, translated by H. T. Colebrookc, Esq, : Calcutta, 1810. 

Jagannath’s Digest translated by H T, Colebrookc, £iq. : London, 1801, 

H 
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KuroppflTi too, as for example Dr. Blihler, seem to atlopt the 

view that a few publications* approved of by courts are alone to be 
considered as guides in settling the Hindu law. Thus, according to 
him, even so late as 1868, the Mitakshara of Vijhdvesvara, the Mayii- 
kha, and the Nirnayasindhu were the only recognised official guides. 
The original object of publication of the entire Mitdksharii by Govern* 
ment, and of a translation of a . small extract of thirty-six verses, with 
comments, was thus apparently forgotten, and what was nothing more 
than an introduction is now by some looked upon as the entire repository 
10 of Hindu law. In my opinion this is a grave error. Y^jiiavalkya is 
one of the exponents of Hindu law ; and Vijii^nes varans Mitdkshard is 
an excellent commentary thereon. But to say that it is the whole Hindu 
law, and is accepted by the people as such, is not at all correct. In 
order to promote a more just appreciation of the study of Hindu law, 
and to correct many erroneous impressions, I have here given Yajna- 
valkya as a specimen, and in the above brief sketch I have attempted 
to shew the vast field which Hindu law really occupies ; and further, to 
illustrate some of the difficulties which have been raised by a necessarily 
partial application of isolated texts, I have thrown into the form of 
20 Appendices some remarks bearing upon certain prominent topics of 
Hindu law. I am aware that in so doing I have not entered very fully 
into the subject; but I have been unable to do more, both my time and 
space having been limited. It may be that in the opinion of some, somo 
of the topics indicated in the Introduction may have no direct bearing on 

Dattaka Mimansa of Nanda Pandit and Dattaka Chandrika of Kubera. Translated 
by J. C. C. Sutherland, Esq. ; Calcutta, 1821 ; Madras, 1826. 

Bayakrama Sangraha bf Srikrishna Tarkalankara, translated by P. M. AVynch, Esq. : 
Calcutta, 1818. 

Selected verses from the First and Second Books of Yajiiavalkya. Translated by 
30 Dr. E. Roer and AV. N. Montriou, Esq. : Calcutta, 1859. 

A^iv^da Chintamanl by Prosono Cooinar Tagore, Calcutta, 1863 (?). 

Vyavabira Maydkha, Sanskrit oblong edition, published by order of Government in 
A. C. 1826 (Bombay), 

... -English Translation (except of the Chapter on Ordeals) of H. Borradaile, 

Esq., pubhshed under the authority of Government : Surat, J.827 (Bombay). 

and of the Vyavah^radhynya of the Mit^iicshara into Marathi ; litho- 
graphed by order of Goveinment in A. C. 1846. 

Smyiti Chandrika [Dayabhaga] of Devanna-bhatta translated by Krishna Sawmy 
Iyer ; Madras, 1866. 

40 D^iyavibhiga from the Pard^ara Mddhava. Translated by A. C. Burnell, Esq., Ph. D. : 
Madras, 1868. 

A^aradarfija’s A^avah^ra Nirnaya, The Law of Partition and Succession from the 
MS. Sanskrit Text of, by A. C. Burnell, Esq., Ph. D. : Mangalore, 1872. 

Dayadas- aSloki. Romanised text with an English Translation, by A. C. Bnmel, 
Esq., Ph. D. : Mangalore, 1875. 

i See the note at p. 54 to the Marathi Digest entitled Hindu Dharma S&stra, by 
Jailardane Sakharam Gadgil, B. A. ; 1868 ; and preface p, 5. 
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Hindu law as adiiiiuistered by Courts. But apart from their value as 
integral elements composing the Hindu Dharmai^stra, and as such 
necessary to a proper understanding of the whole subject, they bear 
very considerably on all questions of partition, succession, alienation 
and contracts. To a right apprehension and elucidation of these, the 
whole of the Pur^nic and the customary law becomes useful ; and the 
publication of Ydjnavalky.. becomes serviceable — first, byway of com- 
parison of what has been done, with what yet remains undone even in 
the limited work of translation, on the basis on which we have been 
going on ; secondly, he is also serviceable as a guide to what may be 10 
called the second stage of Smriti literature. That the work of Ydjna- 
valkya as it exists is not his own production may, I think, be now 
taken as proved. Vijnanesvara himself admits^ that it is a compendium 
by a follower of Yajnavalkya. Mitra Misra in the Viramitrodaya* 
supports the same conclusion. Being a work composed in times subse- 
quent to the time of Ydjhavalkya, the compiler of the epitome draws 
upon other Smriti writers, although his own distinctive opinions are 
chiefly advocated. From its condensed and often enigmatic style and 
for other reasons I consider this to be either the last or one of the last 
works of the second epoch in the growth of the Dharmas^stra literature. 20 

I shall now proceed to say something about Yajnavalkya, and the 
composition, chronology, &c. of the Smriti which bears his name. 

The Smriti itself, though based on the views jf some Rishi named 
Ydjnavalkya, draws upon other writers whom it names, and Vijndnes- 
vara distinctly says that the mention of those writers is illustiative and 
not exhaustive of the number of those to whom the Dharmasastra 
of the Aryas owes its origin. From an examination of the Ydjfiavalkya 
Smriti and its comparison with others^ I may roughly state that I 
consider it to be later thanManu, Vasishtha, Gautama,. Sankha, Likhita, 
and Harita, nearly contemporaneons with Vishnu, and prior to 30 
Parasara and others. It does not seem to have at any one time formed 
the distinctive basis of the Aryan law, like Manu, Gautama, Sankha, 
Likhita and Pardsara; but as bearing the impress of the leading 
exponent of the doctrines of the White Yajurveda, it formed the 
principal guide of the fifteen Sdkhds of that Veda. These J^dkhds, as 
we find from the Oharana Vydha and other authorities, have chiefly 
predominated in the countries to the north of the Narmadd. And 

‘ "See Vijtiane4vara*^s Commentary on v. 1 ch. 1. (Mit. ch. i. p. 1 1, 1) where he 
says WTHTW ^ 

I 40 

* The Viramitrodaya in its introductory comment on v. 1 chap. i. of ydjflavalkya 
says WTrlf N‘4lT!ff 
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hence the greater prevn^euce of Ydjnavalkya'a doctrines amongst the 
followers of these iSuhliaaiii tho Northern courts, where there have been 
Vdjasrtneyi priests. The Vdjasnncyins claim Ydjnavalkya as their 
great a^iharya. In this connection the following questions suggest 
themself es: — Who was Ysijnavalkya; and when did he live ? When, was 
the present Smnti composed ? 

From an examimaition of the Aryan authorities, it appears them 
were many YdjnavaJkyas living at different times, and that Ydjna- 
valkya^ like Jannka, is the title or surname of a class, and not the 
10 name of an iudi\idiial. Except on such a hypothesis, all the facts in 
reference to Yajmivalkya and other Rishis, and Janaka and similar 
other kings, cannot l>e Toconciled. 

Beginning with tho Vedic period, and the Mantra literature of the 
Eig-veda, wo do not tinrl such a pi'rsoii as Ydjnavalkya mentioned 
therein.. Nor is he ibund in the Kig-Bnihmanas. Coming to the 
Sdtras of the Kig-ve*la,. YajiUvalkya is not mentioned by Asvaldyana, 
one of the earliest Sutra unthors of the Rig-veda either in his Grihya or 
^rauta Sittra. Tlic' followers of Rig-veda, however, in their daily 
Brahma-Yujoa at the present day repeat the following quarter of the 
20 first verse of the Yajiiavalkya Smiati after the initial verses or texts of 
the four Vedas (iiielnding Brahman '*s), the six Veddngas, and when 
tho reciter conies to theSmritis and befoi'e he proceeds to the Pardi^ : * 
11 

The original tL'xt of AsvaTayana has no reference to any Smrit: ; and 
the above |,Ki.ssag© from Yiljn:i.valkya has been added by the Prayoga- 
writers.. Yajaavalkya therefore did not rank amongst the great Rishis 
in the time of A^valayana (see the enumeration of Rishis at page 164 
of the same work). Going on to the next Veda-— the Yajush, we find 
Yajnavalkya mentioned as a cotemporary of Janaka in the Brdhmana 
30 of the Taittiriya or the Black Yajurveda, Pursuing oui course further 
on, Yajikivalkya comes proininently on the stage for the first time in 
conneetton with the Sukla or the White Yajurveda,* He is the Rishi 
of the Viijasaacyi branch of tliat portion ot the Yajurveda, 

In Bnliadaraiiyaka, an Upauishad of the White Yajurveda, Ydjna- 
valkya holds distjonrse with one Janaka’ and Maitreyt. Now, Janaka 
was a king of the Videhas, * and a coternporary of Rdma and Dasaratha. 

* Asvaliiyana Griliya SiitruCal. p. IfiO gives the follovriog text of Asval^ynna 

on which the present Brainha-Yajiia is foiiiwied ; Ilf., iii.l,— aiw V'tl 

11 \ li 

40 • Brikaddranyaka ITj^inishad : (Cal. ed., p. 130) Adkfdya i., -Broibnana iv., see 

S4yau'sn(>tf ; 3f. Muller’s History of Sanskrit Lit. p. 32d. 

* Bribadarauvnka Upanisbad, Adhydya v., Brahmaria i. (Cal. edition p. 507.) 

* He is mention^;! in the Taittirlya Brahmana {JKdnda iii, Adhydya *, ewwtaitc 9, 
p, 755, Cal ) S^iyana translates Vaidekoh as the king of the country named Videha. 
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la the Vdlmiki the history of Jaaaka, the marriage of hia 

daughter with Rdma, king of Ayodhyd^s eldest son, is given. One of 
that Janaka^s cotemporariea is Ydjnavalkya Vdjasaneyin. In the 
Brihadaranyaka Upanishad is given the discourse between Janaka and 
Yajnavalkya. This waa intheTretd age. In the Bhdgavata Purdna, 
we find an account of the introduction of the Sukla Yajurveda which 
Ydjfiavalkya brought from the sun.‘ 

» Bhagarata Purina : XII, VI. 73—76: ^ | B 

fit: 11 II II I sr^- 

w II '«'v II ^ II 

^ 11 II 

See ta the same effect the following fiom the Vishtui Parana : — " ZTsf Tc^rffr: W^^T: 

|[ ^rnRSTr^rr^r 5:Tr^fr^':wFrr % I rrr^ 3rqf^5,vqr5- 

I I cnwHiff n^ff^rr: m I 

^rr^: | ^ HTrrN- f i 

II trfTfJT rf 3!Ti'd*i'diifiKr I r flRwr 

w Hf ^ t ^ rPff 1 arm? f^^- 

f%7R*rr5nr: I I 20 

qfXTTWHiTfrjiTorr i w wlrT% I 

qr^4'r?ri^3r | ^'mw I iTFgn% I 

sr^?^ ^ w I % ftn \ 3r?f.^fTf^- 

>lriff^?n^^ri w rm-: [ snprcF^^it ^ ?w I f wr»rpj- 

I ^ snuiv^R^^ii^: I ^ ^rfs^lr-tftTrT " I 

II 5PT: m'l'^ f%^f^iTrrW^ I V^W'.HrwqpT ^r^tivn-JTT?^ STJ?:” 

I qrr^ I tr I nt: I arri'^r^q^r : w 

I 1 1 

^UW: 1 ^ qftr^ I qil^ ^ ?Tf^: I 

irii^ V>^tcTTl^ rTif^ f ^?f3fr^it>T5r^Trr: 
w 1 ^TPRRlTf *rfRRf 

Skanda Puraua : Ndgara Khanda r-rTrTfiT^ B-|'?5rWr#R^ I l^f 

fTRHRPT II iTrRft W Wit »nTr*flWf % I sp-qRt fR- ItURf 

^^ff^wnffwr 11 I ^ ^ ll 

^RTffFT: WJTTf^ff: I JWWrT: II ^ 

mww^^r C^r ^- 1 irW^rr?!^ II apnjrq- sr^ii? w 

ww: qRl^l zfrr?iTnR5^ I 

fT%3rr 3rar% nt% ll .ms. 

See also Mahdbharata, Saati-parva^ Adyhdyas. 317—318. leaves 220—223. 

Vdyu-Purdna :— wk CTT^q’: I ^ fWW: 40 

SRWfR: trsf^W W I 

^liW^r ^ fiW ^ w I ^ ^ ^ ^ ll 3ii%pTr^ 

arUTf I W II SPI^^'STJW #rRipUW | 

7rWr5f^^ giT*g^’?^li ^ (t i r ^ 

wtpfhnri^iar: tl w ll 
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This bringing or introducing the White Yajurvoda cannot be carried 
prior to the Dv^para or the third Yaga. For Vydsa divided the Veda 
into four portions in that age.* Previously to that, there was one Veda 

ttftrrr*. 1 ^^JTiiTiqqiTipT ^qifqrrrrPrfTi^ II f 

srw ftrffqrqfijsTRrq:, I qrrr^ ?T?fhTT f II ft 

r§: 3 T<rFnT: i irrPTPt !l • 

3 “ »TfpTr^fr?^qTqqr-. I ? ^rci^fr^r rr’frsr^-qrYqr^; II 
?t w I? f^T5frq: I armr^ ^mPi T?r li qfr=|qt ^ 

I ^rqTfiqqr: n m rR: I 

1(J toT^tt: ii ftrOT I 

^ q: ^ri:, 11 rTftpffft f^rnFf^: 1 v?qr vr?r- 

«F?T: II ^ ^ ^^rtvTJTfilTr fsrqsjq: I %^R^[Fq'iTrr: H JTrT- 

1 %^^^ vprfir^ 1 ?!ff Rir wr II vr^?rVr qi?f»Tfrr%- 

I ?T^q^fT5r I ^5r5rr^: llqrrirqF^f JT^-frnri^;^^ l TOofirrr- 

II % I ^ qrq^rr^r- 

^ II 

?»r!nT^tqr?T: I W II 

^ vrqHr4fr?TT5rR, I ?st l) mpqi^ ^srrr- 

I frqr^ q^;:sFr(rrTrsffTT li H 

20 ^ w II ^ I ^ 

II fl:#qqH: I qrmit f^q- 

^ II qr^sFqq: II 

^qlw: ?tl?rTr q^qf w^:\ f^^^^ qr^r ll qqr^ qiT- 
fqi^qiwqqr mw^- \ qf^irpn li qtqr'^rq rrqr% 

qqflftTTr: I ^ II qr^qn^q ?x- 

f^qqT: I qqnrrqf^^eqRf qq^r-- qq^ 11 q"-q>qrqt%qfqTqnff^: qqq: l srrwit- 

rrf^: qnqRt q^qrqRq^^ ^ ll qrqr: ^i w. qflxiqrftqr f5:xT-. j| 
arr^qftsqff^ Rr^ jqqi^Fq^ I xtrxrqrgr^qn^ mm ^ qrflx: li qqi p F f q q : 
11^1' qrqqmqqrq^q I qqrq q^nlhT q| qrqtfq^ ^ 11 qqqqr: 

80 I qqrot^ ant^qr q^f^xq- ll q ?j??qrrrqqitqrri q?q^- 

xiT qf^OT ^ mm q?qf?r^^t 1 1 qrt^ qrfr^4 qi^^^WiqrRr 

11 arwqrq qr^^r qrwqqrq 4tq^ | qnf^ mmr ^ \q q ll 

arwrrq qxrf^ qrf^r^qqq l w%fTm § qrqrqrqiT: qqqr: n^^fTRrrqq- 
xrqrr: q^qrqqr: ll (ms.) 

‘ Bb^gavata Purina, Skandha i., Adh. iv., vv. 14—24 ; leaf lO, p. 2 and 1. 11, p. I. 

spTt inrynt ^3>M^ l^nw: "nrw^wrssrf llrvinr^r^rftnwr- 

?srf«ir ®qrwT*T siw *!i% I sinftH- II \\ |l trmrir-. '(tf^; 

%iSHtiMW!tf<n I fn>f4®ifrr^ jjht 5 ft g^jyt ll || ^ Hnnrf ^ 

nf^ I =5Rrtii3^: ll \« II fikw 3Rr*tf«-Jr g P r l^ ? I 

40 < i <>rtN« ii il ad - iT%ni : *>: 11 \c 11 TJirtt 1 

iW'iT^ II X'l. II ^rrqyifiRPinfrw I 'r 

ir^r^ trrai* II ^0 II ?ppS^-. ^fT: wxprr i H'^MRd 't!^ f^!?r qj- 

^rgiT II II »T«niiatW*ii4'^*i'3s1«”T) jft'- 1 flWfra^rpirat Ptm rfjrr^: II 11 
Jf W H lf^%; ’Tf^^?iTl>: 0 r 5 t|^fi>(r^ || ^i || 

)T ^ %?r g^’5l4*Tr l <?? ^ranr ssrrff- frtr'>T5r?HH 11 \v || 
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alone, and one sacrificial fire.* The Ydjnavalkya, who belongs to the 
Dvdpara period, even if he were one and the same Ydjnavalkja as tho 
expounder of the White Yajurveda, could not have been the cotempo- 
rary of Janaka Videha and Rdma Dasaratld. The Yajnavalkya of the 
Dvdpara must have lived after the Dvdpara Yuga was well advanced, 
for it is then that the fourfold division of the Veda is said to have been 
made. Whereas the cotemporary of Janaka Videha lived in the 
beginning of the Treta period, for it was at that time that that Janaka 
flourished. Again, another Ydjnavalkya is mentioned as learning the 
Yoga from one of Rdma's descendants. (See the Bh^gavata Purdna 10 
■Vx., xii., 4.) This prince’s pedigree stands thus 



This Hirdnyandbhah studied, it is said, the Yoga from Jaimini, one 
of the first disciples of Vydsa and the author of the Pdrva-Mimdnsd, 
and taught it to Ydj naval kya.^ Again, Yajnavalkya officiated as 

Adhvaryu at the great Rajasu^^a Yajna kingly sacrifice of Yudhishthira.’ 
And from the different officiating priests engaged in the ceremony 
there is reason to conclude that the Yajnavalkya who introduced tne 
White Yajurveda was then the Adhvaryd ; for all the followers of 
Yydsa to whom the different Vedas were first taught by him, are 20 
named as officiating priests — Vydsa himself acting as Bramha.*^ 


' hhagavata Sk. ix. Adhy. xiv. v. 48, leaf 26. 

^ HTT I 11 

On this J^rldhara observes : — 

5TT ^ ^TTtPTT ^ 

• Bhdgava Purina, IX. xii 1—4. ^PT: I 

lU II : qrft^r^ r^: | 

II II I ?T?fr 

1 ^ ilvii 30 

A See the Mahahhdrata, Sabhd-Parva, XXXllI. 35, leaf 37, page 1. 

* Id., page 1, leaf 3, vv. 26 — 37- 

flat’ll <410 l || n 

irarwiPr frjrrfftf>T= I fT%q’^rr>t ^ IU<j II <pim^ 

I? I fnTr=nr=? pm II 

1 smsiRTSf pKT: Ji(?5rqmT>:!im !! ? o II TWkmp??tr: | 

flaiHf frw^T’r II n II rmTOPT^jt ^ fit l gi»t- 

V«r II II Hppm i >imw=wfT=fr 
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Ydjfiavalkya again is spoken of as discoursing on various religions 
and philosophic topics with Yudhishthira after the conclusion of the 
great battle at Kuruksbetra.^ 

Thus we have several Y^jnavalkyas, one cotemporary with Janaka« 
videhi, another mentioned as studying the Yoga from the 17th prince 
after Rdma, a third oflSciating at the Rdjasdya sacrifice of Yndhishthira, 
a fourth studying under Sdkala, cursed by Sakala and blessed by the sun 
with the gift of expounding the White Yajurveda. This last is noted in 
the Purd^as as having had two wives: — 1, Maitreyf^ and 2, Kdtydyoni. 
10 By the latter, he had a son named Katydyana, who is said to have com- 
posed Sutras to expound the White Yajurveda. Other Ydjiiavalkyas too 
are noticed in the histories and thePurdnas. Which of these Ydjnavalkyas 
is the author of the Ydjuavalkya Smriti ? Is any of the above Ydjna- 
valkyas the author of that code ? I am afraid answers to both the 
above questions in the present state of our knowledge must be very 
indefinite and unsatisfactory. There is nothing to show that Ydjiia* 
valkya, the expounder of the Sukla Yajurveda, is the author 
of the Ydjnavalkya Smriti ; nor is there any reason to believe that he 
and the co temporary of Jariaka Videhi are one and the same person, 
20 One Janakais directly mentioned in the Taittiriya Yajurveda,^ whereas 
Ydjnavalkya is not ; and as the second division of the Yajurveda was 
evidently promulgated at a later stage, I take the Ydjnavalkya, who was 
cotemporary with Janaka, to be different from the Ydjnavalkya, who 
was a pupil of Jaimini by one account and of Vaisampayana by another. 
This will also agree with the account which makes a Yajiiavalkya 
receive his yoga^vidyd from a prince seventeenth in descent from Rdma, 
the son-in-law of the above Janaka. 

The story which connects Ydjnavalkya with Kdtydyana is also useful, 
as Kdtydyana is stated to have composed the Sutras which expound 
80 the ritual of the White Yajurveda. The positive age of the Ydjna- 
valkya, the expounder of the White Yajurveda, is uncertain ; but from 
the style of that work and that of the Ydjnavalkya Smriti, it is 
clear that they are not the works of the same author. lu the Ydjnavalkya 
Smriti, Ydjnavalkya himself is mentioned as one of the Smiiti authors. 
But from this circumstance alone no safe inference can be drawn. For* 
the practice of writers mentioning their own names in their own works 


ftNPT, (i II ^ I VPTWWWT: HNW 

\{\)i 1^ lUMI 

irM 3wfrw ^ I II li W 

40 ^ ^ I inpi II II 

^ Mabdbhdrata 6dnti*parva (xii.) Adhydya cccix — cccxvii, leaves 213 to 221. 

* See note above page lii and Sayaua’a Commenta tbereou. 

* See pp. 158, 159, note 2. 


TNTRODTTCTION. 


Ivii 


is very old. That ho was some follower of the Ydjnavalkya school is 
accepted by Vijndnesvara and Mitra Misra. 

The teaching of the doctrines of Yoga in this Smriti to a considerable 
extent also distinguishes it from other Smritis. 

As regards the time of its composition, much cannot yet be defini- 
tively said. A portion of this Smriti occurs in the Agni Purina. ^ 
The whole of Chapter II. of Ydjnavalkya is thus reproduced. The only 
portions from the first chapter which are extracted are those which refer 
to J^rdddha and Vinayaka Sdnti. The fii'st extract is put into the 
mouth of Pushkara and the rest into that of Agni.^ 10 

In the Garuda Mahd Purdna, however, the first and third chapters 
of this Smriti, or considerable portions of them, are found almost entire.® 


- * ydjnavalkya. Agni Purdna. 

I. 228, 270 Ch. 163 pp. 150, 154. 

I. 272 to 293 Ch. 265 pp. 470 to 471. 

II. 4—67 Ch. 252, T. 33 (p. 410) to Ch. 253 (p. 416). 

11. 68, to 203 Ch. 254 to 256 pp. 416 to 428. 

II. 204 to 307 Ch. 257 pp. 430 to 437. 

• The following would be a rough sketch of the comparison of the Garuda Purdmi 
and the Srairiti texts : — 20 

Garuda Purdna, Ydjnavalkya. 

Ch. 1. (of that portion where the 

dialogue begins) Ch. I. w. 1—13. 

Ch. II Ch. I. vv. 14, 50. 

Ch. Ill Ch. I. vv. 61 — 89. To this are added an 

opening hemistich and a closing one. 

Ch. IV Ch. I. vv. 90 — 189 ; some of these are 

omitted, end the last hemistich is 
new. 

Ch. V .«,...Ch. I. vv. 190, 197, the first and the last 30 

hemistiches are added. 

Ch, VI Ch. I. vv. 198— 269i The first hemi- 

stich is new. 

Ch. VII Ch. I. vv. 269^-293|. Some verses 

omitted, and the opening hemistich 
is added. 

Ch. VIII, Ch. I. VV.294— 307i. No addition; the 

last two are omitted. 

Ch. IX .Ch. III. vv. 46 — 55. The last two verses 

are omitted. 40 

Ch. X Ch. III. vv, 56 — 59, and v. 205. The in- 

tervening 145 verses are omitted. 

Ch. XI Ch. III. vv. 206—218. There are omis- 

sions, and the verses do not literally 
agree, though they do so in sub- 
stance. 

Ch. XII. Ch. HI. vv. 2111 to 328. 

Ch. XllT ..Ch. HI. vv. 1 — 44. Several verses are 

omitted. 

I 
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It is strange tluit'a groat part of tho present Sniriti of Ydjuavalkya 
should bo thus found in the Garuda Purdiia. It is to bo noted, however, 
that the whole of the second chapter, and the concluding portion of the 
first chapter referring to the duties of a king and the disquisition of 
Ydjnavalkya' on the nature of tho soul under the head of an ascetic^s 
duties, are not met with in this Parana. As regards the portion that 
does appear, it is divided into thirteen chapters, each chapter as a rule 
corresponding to one or more sub-headings of a chapterof Yajiiavalkya 
as given in Part II. Some chapters comprise more than two sub-sections. 
10 Each of the chaptoi's in the Garuda Parana contains a preface and a 
conclusion consisting generally of not more than a hemistich, which are 
not found in Ydjnavalkya. This circumstance of common verses 
suggests two hypotheses— first, that the original edition of the digest of 
Y^jnavalkya is represented by the Garuda Pnrdna, while its present edi- 
tion as we have it, and such as was accepted by Vijnanesvara and bis pre- 
decessors in the Dharmasdstra line, represents the same as supplemented 
by the addition of the portion on Vijavaliam we find it; and the 
second is that the author of Garuda Parana, instead of iucoroorating the 
whole of the Smriti, borrowed only such portions of it as he considered 
20 of importance and interest to the public. The circumstance that 
Vijavahdrai^ undoubtedly a later development than Achdra or Prdya- 
schitta, lends some countenance to the first hypothesis. But for more 
reasons than one I cannot accept it as the correct one : because I. — The 
present Smriti divided into three chapters has been accepted as a com- 
plete work from the times of Apardrka and Sulapdni at the least ; and 
now to accept the hypothesis under consideration would be to invest the 
Garuda Pnrdna with an antiquity to which, on the facts now before me, 
it seems to have no claim. II. — The express mention^ of Ydjnavalkya's 
law being incidentally introduced into the Purdua renders it almost 
30 certain that that Punina borrowed such materials as were then con- 
sidered important from the first and the third chapters of the digest- 
maker of Yajnavalkya. Any little doubt which might otherwise remain 
on the point is removed by the evidence of language, namely, the 
utter dissimilarity between the diction of a Piirdnaand that of a digest. 
III. — The omission the Adhijdtma Vldyd (science of the soul) portion 

of chapter III., and of a few versos in each sub-heading remains un- 
explained on the first hypothesis. 

It being thus my opinion that Y5ijnavalkya\s digest is prior 
in point of time to the Garuda Parana, the fact of only a part of that 
40 digest being narrated in reply to an enquiry which demanded the whole 
of Yajnavalkya's Institutes^ is explicable only on the supposition 

^ As indicated by the words (so said YajSavalkayn), repeated at the 

beginning of each chapter. 
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that in the time of that Parana, the Vyavahdra portion was considered 
either a subordinate branch of the Dharmasdstra, or had been super- 
seded by other works expounding the traditions which governed the 
people since the composition of the Ydjnavalkya Smriti. The same re- 
marks will to a great extent apply to the occurrence of the Smriti in the 
Agni Puriina. Both these Pur^nas favor the Vaishnava creeds and as 
such have a large following in those parts of India where the White 
Yajurveda itself would claim greater prevalence. 

The antagonism between the Vajasane5dns and the other followers of 
the Vedas is a fact recorded by past and current history. Its origin 10 
is traced to Yajnavalkya^s quarrel with Sakala and Vaisamp^yana. The 
study of the White Yajurveda has how considerably declined ; and 
although numerically the Sukla^Yajurvodins are a large class, they are 
generally comparatively illiterate, and in the performance of their 
priestly duties they are obliged to leave everything to their Drdvida 
agents at such places as Praydga (Allahabad), Benares, and Gayd. 


I shall now make a few remarks on the Nihandhas (treatises or 
digests), and Tik&s (commentaries). It would be great service if 
some student of the Dharmasastra would trace and write a history of 
the different Nihandhafi (Treatises) and Y/Zeds (commentaries). For 20 
these are now the repositories of our customary law, after the Smritis 
and the Purands. Mr. Steele in his Summary of Iho Law and Cus- 
toms of Hindu Castes within the Dekkan Provinces subject to the 
Presidency of Bombay, chiefly affecting Civil Suits, gives a list of 
Sanskrit books composing the Dharmasastra. He names onl)’- 24 
Smritis which I have not repeated here as they are already included 
in my previous lists. One mentioned by Mr. Steele as not obtainable 
in Poona — namely, Kokila, does not occur in vStenzler^s list, but it is 
found in this Presidency. The other works — such as either Nihandhas 
or Tikas — have thrown into an alphabetical list,® and have affixed 30 
a few cursory remarks ag linst some of them. The spelling has been 
changed in conformity with my general plan. 


Bombay : 1827. 

Dkarmaidstra works mentioned by Mr. Steele as being available at Poona : — 


ASaucha-nirnaya. 

A^aucha-^ekhara. 

Archd-^uddhi. 

Advaldyana Hhdshya. 

Do. Kdnkdbhdshya 
by Sankara- 
ebdrya. 

Do. Vyitti. 

Do. (another version) 
Apastamba Tika, by 
Dbdtasvdmm. 


Ach^ra-Eatna. 

Achdr^irka. 

Ahnika- KamaUkara. 
Ahnika (Bnafctoji). 
Ahnika- N j rriaya . 

Abnika (Nagojibhatta). 
Uddyotas (12 divisions by 
G&g4bhatta). 

Ujjvald, 

Upavydba Bhiisbya on the 
Charana Vyuha. 


I have a MS. of Main- 
dasa’s Biiasbvaon the 
CiiRrana-Vydijrt. But 
it is not termed Ufm- 
vyuha as Mr. Steele 
calls it, altliougb from 40 
his description it 
seems to be the same. 

Ekddasl-nirnaya. 

Kalpa. 

It IS a generic term, and 
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therefore unmeaning, 
as the name of an in< 
dividual work. It is 
indeed not unusual to 
cite passages under 
the nume of only. 
But in all those cases 
the meaning of that 
abbreviation is not 
ambiguous to the na- 
tive reader who makes 
out from the context 
which kalpa sutra is 
referred to. Again 
Annutadeva in his 
irauta Prayogas ab- 
breviates kidpa-sara 
Kdi ika into Kulpas. 

Knrka Darsana. 

20 Kavka Bhasliva. 

Kalpa Katiiavlul. 

Kannavipaka. 

Karma Vipakaika. 

Kalpatani, 

KfilaniriiayA. 

K^smatiiH Bhasbya. 

K^latatvavivechaiiu. 

K^lanirnaya Pr^kasa. 

Kala-Madhava. 

80 It treats of the time pro- 
per for tlie various 
religious rites and not 
of Vratas aioue. 

Kalauula(?) ^ 

K^si-Dlkshit-Ahiuika. 

Kullukabhatta. 

1 agree with Babii Sha- , 
machurn in tliiuklng j 
that he was a Gauda 

40 Brdhmnna instead of I 
a Karnatic one. i 

Kfitya KatuavaU. ] 

Gadidhara Bhasbya. 

Gotni Pravara Nirna^a. 

Gopinatha-bhat;ki. 

47 Gotra Pravara N in, ay a. 

Govind&riiava. 

It appear.s to me that 
Steele had the com- 
50 meutaryof Govind rdja 
on Mauu in view. 
The Govind^rnava is 
a digest wliich has 
been ascribed to Na- 
rasimbabv Sbain churn 
Sircar (see his Vyavas- 
tha Chandrika Sans- 
krit preface p. 15). 

Grihyagni-sagara. 

00 Cbatur-vimsati Smriti- 
Vyukh.d. 

The author is Bhatfcoii 
DIkshita. 


Chularee (?) 

Charana-vydha. 

Jayasimha Kalpadruma. 
Jayarama Blifishya. 
Jayasiniha Pratapa. 
Jativiveka, large and small 
JivHt Sraddhn Paddhati 
I Tithi-Nirnaya Bhatfcoji- 
I tnkshita 

Tirhi-Niruaya Gangdram- 
bliatba. 

Tryair.baki. 

Trim sat s’oki. 

Datta rdiinimsa. 

Mr. Steele says : “ This is 
a work well known in 
the Carnatic coun- 
try,” but he docs not 
mention its author. 
The work -mentioned 
by him was not in use 
in Poona. The one 
I here mentioned may 
therefore be the work 
by Vidyarunya under 
this title (see Sbam- 
ehurii Sircar’s preface 
to Sanskrit Vynvastha 
Chandrika, p. lU). 
j Hatta-Kausiubha, 
i Daya 1 ihliaga. 
j Probably that of Jlmiita 
Valuaia. It is strange 
tb:;t the account of 
this work should be 
s » meagre. 

Dana Kha:n']a. 

I know (»,.ly of one Dana 
Kiiuiida, nuiuelv, tliat 
of Ileuiadii. But it 
does not treat of 
A^ratns. 

I Danachaudrika. 

I Dinakaruddyota. 

I This IS a repetition, 
j The name of the 
' aut hor is unintelligibly 
given. It is Guga- 
j bliab^, otherwise 
! called Vksvesvara* 

1 Dvaita-uirrLaya. 
j The \y:)rk treats of knotty 
points in DharmaHas- 
tra, and not ‘ of the 
imlividuidity of things 
as distinct from the di- 
vine spirit.' Evident- 
ly Mr. Steele was 
misled by the title of 
the work, and wrote 
his remarks without 
having a look at its 
contents* 


Dharraasindhu. 

Dharma Pravyitti. 

Its author is Niriya:^ 
Bliatta. 

Narasimha- Pratapa. 

Nak-Poosbp maria. 

I can make out nothing 
of this name. 

Naga-deva-K|*ita-A.hnika. 

This same work Jippears 
again as Bhattoji 
Krita Ahnika(sup. 12), 
strangely it is stated 
here to be 700 years 
old while on p. 13 it 
is put down as 300 
years old. 

Nuf^iyr.na-Bbatti. 

Nirnaya Dlpika. 

Nirbaiidha Siroinani. 

Nn-aaya Sindhu. 

Nirnaytimrita. 

Numlariija Krita. 

Nrisimh^rchana Chandrikd 

Paiikshfi Mi trod ay a. 

Parasurama Prntapa. 

P»\rushartha-Chintamani. 

Purta Kamaldkara. 

Pnii'itee Amrllinva. 

Tlie name is unintel- 
ligible. 

Pravara MaHjari. 

Prayoga Darpuna, 

Prayoga Parijata. 
Prayaschittendu-Sekhara. 

Pritbvi Chandrodaya- 
Samaya khan da. 

This is repetition (p, 13). 
Prithvi-Chandrodaya. 

Baiulhayana I'lka. 

Better known as the 
Bhasliya of Bhava- 
svamin, 

Bhlskara (?). 

Bhargavaichana Dlpika. 

Bhojana Kutdhala. 

Alayukha. 

It is not correct to say 
that the Mayukhas 
are of chief notoriety 
in the Carnatic, 

Madana Pirij^ta. 
Aladanapala is the name 
of the king under 
whose auspices Vilve- 
Svara composed the 
work. The king was 
a Jat by caste. 

MaheSa bhatti. 

Madana Mahiirnava. 

Madana Ratna. 

MMhava. 
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According to Babu 
Shamchurn it is a 
Mahar&shtra work. 

Matfidatta Bh^shya. 

Mitakshara of Viju^ueS- 
vara. 

Medhatithi. 

Rdmdrchana Chandrikd. 

R4ma Vdjapeyin. 

Renukdkarika. 

Rudra-Paddhati. 

Yisudevl 

Vidbina-Pdrijata 

Viramitrodaya. 

The work is said to be 
so old as 600 years, 
on what authority it 
does not appear. It 
treats of Vyavahora 
Achi^ra, and as 1 am 
informed of Prd 5 'a^- 
chitta also, but I have 
not yet come across 
the last division of the 
work. 


Vrat&rka. 

Vrataraja. 

Vrata-Ohandrika, 

Vrata-Kaumudl. 

Vyavahkra-Mitrodaya. 

Vyavahdra-Sekhara. 

^inti - Kamal4kara. 

sara. 

^ikshd- Phashya 
^ddra Kamalakara. 
fiankara-hhiitti. 

S^pindya Nirnaya. 

— (Another work) 

Sapindya Pradipa, 

Sara San^rahii. 

Subodhini. 

That its title alone 
should be known in 
Poona ffOf*8 to show 
that Vijnanc^vara or 
his commentators did 
not enjoy the impor- 
tance w ith which they 
are now credited. 


Sdryaruna Samv^da. 

Samskdra Katna. 

Sam ska ra Kaustubha. 
Samskkra Sara. 

Saunyasa Paddbati. 

Samsk^ra RAtnam^ld. 

Smarta Vishnuekadsi nir- 
naya. 

Smriti Darpana. 
Smrityartha-Sdra. 10 

Smrityartha Sangraha. 
Smrityartha Sdra. 

Smriti Kaustubha. 

The contents jo^iven arc 
incorrect. The work 
refers to Vi atas aloue. 
Ilarihara Bhashya- 

It is a commentary on 
the Sutra of Katykyaua. 
Hemadri. 20 

(12 divisions). 


The Khandesh list gives the 4 Vedas, 18 Smpitis, 11 Upa Smritis, 18 Puranas, 4 
Upa Puranas, the Ramayana, the Mdhkbharata, and 5 works on Vyavahora, namely, 

(1) Vijilane^vara, (2) Maydkha, (3) Uddyota, (4) MWlmva, and (5) Prutapust 
khund (?) What the last was it is hard to say. The name is badly spelt. It may be 
one of the divisions of Hemadri or Parasurama Prat^pa. gQ 

Works not contained in the above enumeration hut mentioned by Mr. Colebrooke. 

(See pp. 24, 26 of Steele’s Summary.) 


Dipakalikd. 

Dharmaratna. 

Dharnidhara’s Commen- 
tary on Manu. 

NandaPandita’s Comments 
on Vishnu Smpiti. It is 
called Vaijayauti. 

Nyaya Sarvasva. 

BdUunbhatti . 


Three (?) Chintamani of 
Vachaspati Misra. 

Diyakrama Sangraha. 

Haya Tattva. 

Dkyabhdga — Three Com- 
mentaries on the. 

Diyanirnaya. 

Dayatattva, Commentary 
on the. 

Works referred to by Mr. Colebrooke. and not noted by Mr. Steele (see Colebrooke' 
Preface to the Translation of the Mitakshara.) 

Ach&rya Chandrikd. 

Kalpa-druma. 

Kalpa-lHtd. 

Kdmadheud. 


Vivada-chandra. 
Vivada-Ratnakara. 
Vyavidmra- Rfitnakara. 
Vyaval»dra-Tllaka. 
Vyavahara-Tattva. 
Smriti-Katiidvnll. 
Smriti- Chandrikd, 
liaradatti. 
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KuUdka’s Comments on 
. Yama Smfiti. 
Goylchantlra. 

Qrahedvara. 

Chhandoga Paridishta. 
Jirendriya. 

Dayarahasya. 

Dvaita-nirnaya of Vdchus- 
pBti. 


Dvaita Pavisishta. 
Dharedvarn. 

Paridishta Prakdsa. 
Panclita Sarvasva. 
Pratitakshara. 
Pradipa. 

Bdlarlipa. 

B rah m ana Sarvasva. 
Bhavadeva’s works. 
Bhdguri’s Comments 
Manu. 

Murari Midra. 


Yajuavalkya, Visvardpa’s 
Comments on. 

Y dj uu valk ya, De vabodha’s 
Comments on. 

Vivdda Bhaugarnava. 
Vivddasardnava. 

V iyadaroavaseatu. 

Sraddha-viveka 

Smpiti-tattva, 

Srofiti-Ratudvali. 

Haribara. 


50 


Additional works mentioned by Mr. Shsmehurii Sircar in his Vyavasthd Chandrika j- 


Apardrka. 

Dattaka Didbiti. 

A work has been recent- 
ly published under 


this name at Calcutta, 
but 1 dad it is only an 
extract from the ^m- 
skdra Kaustubha of 


Atlanta Devt^ on the 
subject the '^aleiitta 
publiahort name it as 60 
a work if Anaola- 
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Ixii 


Appended is a list of the 484 authorities quoted by Kamaidkara in 
the Nirnayasindhu alone : — 


10 


20 


SO 


40 


60 


No. of 
Beferenoes.l 

Agastyasamhitll 5 

Agni 2 

Agnipurdna IS 

Angiras 27 

Andavila 1 

Atri 22 

Adbhutusigara 2 

Anantabhatta 10 

Aniuitabhd^hya 1 

Amru<ldhabhatta 1 

ApaMrka l06 

Amarakosa 1 

Achfirapradlpa 1 

Achdrya 6 

Achdryaehudamani 3 

Adipur^na 5 

Adityapurfina 22 

Apastamita 36 

Apastambasutra 4 

Ayufve<la 2 

Arabtishena 1 

As^ika 5 

A^auchaprttkdla 1 

A)^vamedhika 1 

Asval^ana 57 

AsvaUvanagrthya 4 

ApastnmbabhdtthyA Arthaaan- 

grnha 1 

I'^dnasamhit^ 3 

Uttnrakbanda 1 

L'dicbi I 

Ufianas 17 

]S>ikahnchchaya 1 

Rigvidh^na 11 

Bisbyasringa 14 

Kanva 5 

Kdpardikdriki 3 

Kapila 2 

K^likd 16 

Kalpatnru 30 

Karknbh^shya 2 

Knrk&cb&rya 7 

Karmapradipa 1 

Karmopade^ni 1 

Kasyapa 10 

K&thiikagrihya 4 

K&ty&vana 100 

K&tydnasdtra 6 

Kdmadlienu 6 


No. of 
BeferenoMU 

K&mairtipanibaiidba 1 

K^mika 1 

KdrikA.... 7 

Kdrtikamah&tmya 5 

Kiranatantra ... 1 

Kaisbndjini 23 

Kdlavidb^na 2 

K^lakautnudi 1 

K^biviveka 1 

Kdlddarsa 68 

Kalikdpurdna 1 7 

Kdlottara..... 2 

K^slkhanda 16 

Kesavasvamin 3 

Kaideva 2 

Kaimclinya 3 

K.aurtna 47 

Kratu 6 

8 

Kriy^nibandha 12 

Gabhasti 1 

Garga 33 

G4ruda 26 

G^rgya 18 

Galava... 16 

Gurjaras 1 

Grih>akarik& 10 

Gyihyaparisishta 12 

Grih\a8Utra 1 

Grihvasangrnba 1 

Gobhiln 30 

Govind^rnava 1 

Gaudaa 54 

Gaudanibandba 11 

Gaiiddrvuncha 1 

Gaiidnmaitbila 2 

Gautama 37 

Gniitamay^khyE 2 

Gautamitantra 1 

Chandesvara 8 

ChaturvimsHtimata 14 

Chandrakalik^ 1 

Chandraprak^Sa 2 

Chandrikd 38 

Ciiandrodaya 1 

Chamatk&rakbanda 1 

CbaTnatkdrhchintdmani 1 

Chintdmani 1 

Chyavana 2 


bhatt'A mstead of An« 
antadeva as tlie author 
of the Samskdmkau8- 
tubba is invariably 
called) and this is apt 
to mislead the reader 
in the first instance. 

Dattaka Siddh&ntamaSjari. 

Dattaka-tilaka. 

Dattaka*Bhdsha:^. 


Dattaka Chandrika of 
Gangddeva V4japeyin. 
Dattaka MImamsd of Vi- 
dydranya 
Dattaka Dlpaka. 

Dattaka Kaustubha. 

Ndnda Pandita’sComments 
on Pardilara. 

Paralurdma M&dhava. 
Pamlur&ma Pratdpa 


Manvartha Chandriki. 
Varadardiiya. 

Vivdda tandava. 
Vyavahara Kaustubha 
Vyava>tbd Darpana. 

Yy avail dra Kala of fihava* 
deva. 

Sarasvati Vildsa. 

Smi'iti Samuchcbaya. 
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No. Of I 
Beferenoes. 


Cbhftndoga I 

ChtiAndogApari^ishta 34 

Chh^gakya 9 

.Tanaka 1 

Jamadagni 2 

Jayanta 2 

Jay&rnava 1 

J^tdkarnya 14 

Jihalasrati 5 

Jdb^li 23 

Jirndtavihana I 

jHimini 3 

Jii&narnava 1 

Jyotirgarga 3 

JyoCiriiirada 1 

Jyotirnibandba 42 

Jyotishpitr&Sara I 

dyotishttraka^a 5 

Jyotirvivaraoa 1 

Jyotihsastra 8 

Jvotisha 10 

Jyotihsdgara 3 

Jyotilisdra 1 

Jyotili.si(ldh4iita 1 

Jyotislit ittva I 

X*»dnr4i»anda 5 

Pdtnaratantra 1 

Tatvnchint^mani * 1 

Tattvaslira 1 

Tantraratna 8 

Tiiryasaukbya 1 

Tithitattva "... 18 

Tirtbaklianda... 1 

Taittirlyairuti I 

T'rikdndamandana 14 

Trivikrama 1 

Tristhalisetu 22 

TrimsatSluki 2 

Baksha 12 

Battdtreya 3 

Baiiasloki 1 

Dikshin^tya 11 

04Dadbarma I 

Bivod^siya 4,3 

Blpikk 40 

Burg^bhakti-taraiigipi 5 

Burgotsava 1 

Bevaj4niya 6 

Beva3iji]ika 16 

Bevala 68 

BevasT^min 1 

Beyipur&QA.. 40 

Be^^chara 2 

Baivajila 1 

BaivajHamanobara I 

Baivajitavalbibba 1 

Br4hy^yanast!ttra 1 

Bv4rakdni6h4taiya 1 

Bbarmapradipa 6 

Bbavalanibandha 3 

Bhanurvidyidipika X 

Bh^rtasyimin 8 


No. of 
Referenoas. 


Dhaumya 8 

Nandipur^na 5 

N^garnkhauda 14 

Narada... 85 

Ndradasanhit^ ..... 1 

Karadjya 26 

N4r6yana 3 

Nirayai-avritti 16 

Nigama 9 

Nim-^yadipa 1 

Nirnayadlpik^ 1 

Nirna^dmrita 68 

Nri'iraha 4 

Nrisimhiiparirliaryk 2 

NrisinihapurSiia .. 3 

Nrisimhi\a 1 

!Nrisimhaprasdda 1 

Panchutantra 2 

Pad^rthadarsa 5 

Par^sarn 24 

Parisaram^dliaviya 13 

Parisishta 6 

Panin ismpiti I 

Padina 72 

P6raskara 13 

P^pijdta 27 

Parthasarathi..... 1 

Pit^maha 2 

Pjtdmahacharana 4 

Pitpicharana 2 

Purascharana-chandrik^ ...... I 

Pur^nasamuchebaya 10 

Puranantnra . 1 

PulHstya 7 

Pushkarapurdna 2 

Prithyichandrikd 1 

Prithvichandrodnya 177 

Paithinasi 27 

Prachetas 36 

Fraj^piiti 10 

Pratipamdrtanda 1 

Prabh^siakhnnida 15 

Pray^gasetu 1 

Prayognpdrij^ta 56 

Prayogaratna 7 

Pravaradarpana 3 

PravaramaSjari 4 

Pi4chinagauda 1 

Pr5chya 2 

Prdyascbittaratna 1 

Balivricbakariki I 

Bahvrichabbdshyak^ra 2 

Babvnchaparisisbtia 19 

Babvrichairuti 1 

B^dar&yana 2 

Bribacbchhaunaka 1 

Btibatpariliara 6 

Bfibatprachetaa 1 

Bribadgargya I 

Bpihann5radiya 24 

Bpihanmanu 6 

Bfibadyama 3 


10 


20 


30 


40 


50 


60 
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No. of 
Hefercuces.l 


Br>^A<^visiliuu .... 1 

Bpbaspati 60 

Baijavixpa 10 

. Baijaviipagiihytt 1 

Bopfttleva 21 

Baudh^yana 5-1) 

Baudliayaniya 14 

Brahmagarhha 1 

Brahmayamala 3 

Brahmavaivaita 29 

Brahmasidlilianta 3 

Bialimamla 17 

Brahma 1">0 

Bhafcba 18 

Bliafcbakritant) eshti-padilliati 3 

Bliabfcakarika 1 

BbafcfcaNomeBvara 3 

20 Bliamdvaja 7 

Bbaradvajagrihya 1 

Bhavishva 144 

Bliavisliyottara G 

Bliallata 1 

Biiagavata 4 

Bii^rata 31 

Bh^rgava 2 

Bhargavarchana 1 

Bh^rgavarchanadipika 13 

30 Bhashyakaraniata 1 

Blikshyartliasangrahakdra I 

Bhfigii 18 

Mauyasukta I 

Madaiiapdrijata 4U 

M ad ana rat n a 220 

Manu 107 

Manutikd 1 

IVl ant lamukt Avail 1 

MantrnaAstia 1 

Ala\ urachitia 1 

Mane hi 45 

Mahdbhashya 1 

MahAmava 1 

Mahopanislmd 1 

MAi davya 2 

Alatridatuya 1 

Mat»ya 61 

Mddhava 140 

Madhavlya 61 

50 Manavasutra 1 

Mam sa mi mams A 1 

MArkaadeya 29 

Markaaticyapuraaa 20 

Mitkksiiara 36 

Mihira 1 

MiArokti 1 

Muhdrtadipika 3 

MedhAtithi 16 

MaitvAyaaiyapniisishta 6 

Maitreyasdtra 1 

Maithila 9 

Mohachullottara 1 

Mokshadharma 1 

YaiSapArAva 7 

Y«m& 59 


No. of 
Reforencoa. 


YA^ka 

1 

YAjiiavalkya 

78 

Vajnika 

2 

Yoginitantrn 

1 

YogivAinavalkya 

2 

Rntnnkosa 

3 

KatnAknra 

6 

RatnAvall 

5 

llatiininAla 

10 

Katnasahgraha 

2 

Rjitniisagara 

1 

Rahasva 

1 

Rdghavabhatfci 

1 

llajamArtanda...... 

10 

UAjadharnia 

11 

Ramnkrislinahliafcfca 

3 

Ranmkautuka 

1 

Kainavajapeyin 

1 

Ramai dara 

5 

Uainavaua 

2 

RamAiclmnachandi’ika 

6 

Rud r a< 1 at ti V a V y a khy a 

1 

Ktidra<ihara 

1 

Hiidra))addhati 

. 1 

KmlravAmala 

12 

R iipa na ra vn na 

5 

RcnnkakarikA 

2 

Lakshanasnmuchchaya ..... 

1 

Laghunaradii a 

3 

Lagbnbrahmavaivarta 

1 

Laglniviiihiiu 

1 

Laithuharita 

13 

Laila 

9 

Lagbava 

1 

Likhita 

1 

Lainga 

12 

Laugaksbi 

28 

A^ats) 

2 

Ynraba 

9 

Yard bam Ana 

7 

A^asishtba 

64 

A^asisbthasambitA 

3 

Vahnipnrana 

3 

A'achaspati 

13 

YachaspatimiAra 

2 

Amaral] a 

29 

A'arAhitaQtra 

2 

YArtika 

2 

Yamaoapurana 

4 

A'^asishtba 

1 

Yatiipiadipa 

1 

Ya>ttiAastra 

3 

A'Aj'aviya 

29 

YidbAnakbanda 

1 

YidbAnamAlA 

1 

A^idhavadbnrma 

1 

A'isbuudbarma 

50 

YishTiudhiumottaia 

5 

AbsbtaupurAna 

14 

Yudmm .•«»». 

80 

A^iAvaprakAsA 

4 

Yisvarupanibandha 

3 

Absvadarsa 

1 
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No. of 
References. 

Visv4diir8atika 1 

Yi4v4mitra S 

Viraavat I 

VUhnurahasya 10 

Vrittikrinnariyana 3 

vfiddhdh ; I 

Vyiddha-g4rya 9 

Vfiddha-Cjautnma 3 

Vfiddha~Prtr4sara 17 

Vyiddha-Manu 32 

Vyiddha-Y4jnavalkya 4 

Vriddha-Vasishtha 21 

Vriddhdtri 3 

Vijndnelvara 40 

Vaikhanasa 2 

Vyavah4ratattva 3 

Vyavaharanimaya I 

Vyavahirasamuchchaya 1 

Vyavahkrochchaya 1 

Vydghra 11 

Vy4ghrapada 6 

Vvdsa 78 

Vrata-hemddri .. 2 

^aikha 61 

^ankhadhara i 

datapathaSruti 6 

daukha Likhita 6 

dambariebarya 1 

dambbu' 1 

dakatayana 1 

6ahkb4yana-pariaish^ I 

64t4tapa 30 

dantiratna 2 

ddntisarvasva 1 

^dthyayana 5 

^4rngadhara 2 

j^alankayana 2 

^dokbayanasutra. 1 

^mgabhattJya 1 

Siva-dbarma 2 

idiva'purdi^a 1 

^iva-rabasya 5 

diira-sarvasva 1 

divircbana Chandriki 1 

duddbichintamani i.. 2 

duddhitatTa 87 

duddhidipa 3 

^uddhipraka^a 1 

^uddbiratnkkara 2 

iduddhiviveka 0 

ddlapini 43 

daivigama *. 1 

Saunaka 88 

drfflldbakalik4 3 

draddbakaumudi 9 ■ 


iSriddbachandrik^ .. 
^ rddd bachi nt^mani 

i^raddhatattva 

^r4dd h adi pakali k 4 . . . 
8raddhaprakara ....r. 

Sr4ddba4ulapani 

Sr4ddha-hein4dri ... 

dr4ddhaviveka 

^Tidattopadhv4ya ... 

dfidhara 

^ri<ihara8v4min 

^ridhariya 

Sripati 

Sruti 

driitisagara 

Slokagaiitama 

Shatriinsanmata 

Shadgurubh4shya ... 

Shadguru^ishya 

Shadasitimata 

Sambit4pradipa 

Samvarta 

Samayoddyota 

Sangraha 

Satyavrata 

Satyatapas 

Saty4»hadba 

Samvatsarapradipa... 

Sambit4>pradipa 

Saptarsbi-tmata 

SanatkutDara8anahit4 

Sanaikumbra 

Sannydsapaddhati ... 

Sabyiidrikbapda 

Sambandhatattva ... 
Sarvajfian4r4ya:na ... 
Sambandhaviveka ... 

S4pmdyadipika 

S4pmdyamim4m84. . . 

Sagara 

S4nky4yaDa 

Sayaniya 

S4r4vali 

Smg4bhatti 

Siddhftntaiiiromam... 
Siddh4Dta4ekhara ... 

Sumantu 

Surelvara 

Sudar84nabh4abya 

Suta ... 

Siiry4nma8anv4da ... 

Setuni4h4tmya 

Saurapur4na 

Sauradbarma 

Skandah 

Sk4nda 

SiQrityartha84ra 

SiDTitisam ucbcbay a 

SoiTi^itatva 

Smritisira ............ 


No, of 
Refereuoas. 

. I 
4 
1 


1 

1 

1 

2 

4 
1 
2 
9 

5 
1 

2 

17 

I 

1 

14 

1 

12 

1 

45 

7 

I 

4 

1 

1 

1 
1 
1 
1 
1 

6 
1 

2 
2 
2 
1 
1 
1 
1 
1 
1 
3 

30 

1 

11 

1 

1 

1 

7 
2 
1 

126 

62 

8 
6 
6 


10 


20 


30 


40 


60 


OO 
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10 


Smritiilarpnnft 

Sinritichaudi'ika 

Smritinituavali 

Sinritiniah^ruava 

Sinrityantara 

Sniritisaiifri-aha 

Sujriti!*ai‘avali 

Sinriti 

Sinritikaumiuli 

Smarta^aiula 

llay asi rsliapandiarati 


No. rjf Kc. '>/ 

Kcforoiicos. HefrrejiC«e. 

7 Hnradattfi 15 

12 linraudtba 2 

7 Harivainsa 1 

1 Iluriliara 4 

25 llaluMidlia 4 

18 Ilaisilata 13 

1 llaiita 60 

12 TTii’}U)\aketu 1 

1 lliraiiyakc^isutra 1 

4 j llciuadri 610 

o *■ 


These may be roughly classified as under; — 

Srauta works 13 

Sinriti 131 

Parana 08 

Miscellaneous, including Bhushyas, Tikas, 

Nibandhas, &c. 272 


20 


Total 484 


The Saniskarakaustubha of Anantadeva being similarly examined 
gives results as noted below: — 


80 


40 


50 


Ko of 
Refevciicet.. 


Arij'iras 

Atri 

AtliarvaiiH Sruti 

Adbhuta Sagnra 

Aparsirka 

Acbara 

A<‘lidnul<ly Ota 

Achar.'iratiia 

Xdinrya 

Ahnikfipavijata 

Apastamba 

Apastninl)akal])a 

Apast»ml)al)luishya 

Apastanibasutra 

Asvalayana 

Ai^vidavauagrihya parisislita... 

A«valayanasutra 

rjjtala 

llsanas 

Rigvidluina 

Rishiputrasamliita 

Uishviisriuga 

Kapilasauiliitu 

K 5U’k a 

ivnrko))iulljya\ a 

Kalpataru 

Kasyapa 

Katiya 

KaOyajrriliya 

Kat\!ivfiua 

Kapardi 

Karikii 

Kankauibaadha 


4 

3 

1 

2 

8 

2 

1 

1 

2 

1 

8 

1 

1 

41 

6 

3 
2 

1 

4 
1 

3 

2 
2 

1 

1 

•7 

1 

1 

2 

i 

j 

17 

1 


Karshnajini 

Kalavidliana 

Kulu})aran»]>afa 

Krishiiabhattiya 

Kaurma 

Kratu 

Garga 

Gargasainliita 

Gargya 

(•iiiuda 

Gala\ a 

G uni 

Grihyaparisishta 

Grilnasutra 

Gobhila 

Gautama 

CluUuvvimsatimata 

Chandoavariya 

Cliaiidrika 

Chundrodaya 

Clihagaleya 

(diliandoga 

Chhundogaparisishta 

C hb and ogusutrab h usb y ak ara , 

Jamadagui 

Jaynuta 

Jayantakdrika 

Jdtukariua 

Jubdli 

Jaimini 

Jainunitnntra 

Jyotiruibandha 

Jyotirvasislitha 


No. of 
Refortnices. 
2 
3 
2 

3 

4 

1 

15 

1 

8 

1 
1 

2 
9 
2 
1 

10 

7 

1 

2 

1 

1 

1 

3 

1 

^ 1 
20 
3 
1 
3 

2 
1 
7 
2 
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No. of 

Reforeuces. 


Jyotirttrnava 

J yotishpvak^i^a 

Jyotihsastra 

Jyotilisagnra 

Tantraratna... 

Taittinyasruti 

Trikamli 

Dakslia 

Dattakanirnaya 

DdUshinatyfichira 

Dipika 

Devatrdta 

Devarita 

Dcvala 

Desaoliaratovyavastba 

Daiv.ijuamanohara 

l>harmapra\ Titti 

Dharniaprasna 

Dhaumya 

Narasimha 

Narada 

N a ray ana 

N^i^yaniyaghatikd 

Nirnuyamrita 

Nrisnnha 

Ny^yasudha 

Pararka 

Pardsara 

Parfisarriiiidhaviya 

PariMshta 

Patiriia 

P^iraskura 

Parisaryaprayaschittakanda 

Pdrijata 

Pitdmaha 

Pulastya 

Paithinasi 

Pauvana 

Prachetas 

Prajapati 

Prayogapurijata 

Prayogaratna 

Prayaschittoddvota 

Bahvrichakarika 

Bahvrichaparisishta 

Budhasmriti 

Baijavapa 

Baudhayana 

Baudliavanasutra 

Bfibatparasara 

Briliaspati 

Brabmapurana 

Brahniayamala 

Bralimanda 

Bhagavat 

Bhagavatsmriti 

Bbattah 

Bhatfcapadah 

Bbavndeva 

Bhavishya 

Bliigavata 

Bli 4rata .ai ra|i aparvan 

Bhuradvaja 


1 Bh^irgava 

1 Bharuchi 

1 Bhashyakara 

1 Bhishmaparvaa 

1 Bbrigu 

1 Matsyapurana 

1 Madanuparijata 

1 Madanaratna 

1 Manu 

1 Mariclii 

3 Maharshi 

3 Mah^bharata 

2 Mahabbashya 

2 Mahartinva 

1 Mabeisvara 

I Mandavya 

1 MatVidatta 

2 Madhaviya 

1 Manavasainbita 

1 Maikandeyab 

18 Markandeyapurana ... 

4 I Mitukshara 

1 i Mibira 

3 I Muliurtatattva 

4 I Miiburtasangraha 

3 i Medhiititbi 

1 I Maitrayaniyaparisisbta 

9 i Miiusaia 

1 I Yajuaparsva 

31 Y'ama 

3 Yajuavalkya 

2 Y'ogisvara 

1 Ratnavali 

71 Rajamartanda 

1 Renukakdrika 

1 Lagbuharita 

7 Lalia 

1 Lainga 

2 Laugakshi 

1 Yasisbtha 

1 Vasisbtbasambita 

2 Vabnipurana 

1 Vatsya 

X Vayvipurdna 

3 Vijfianesvara 

2 Vidydranyabbasliya ... 

1 Yidhanamdla 

22 Yishnudharma 

9 Yishnudhnrmottara ... 

2 Yishnupurana 

33 Yisbnusrnriti 

7 Yisvakartl*i 

1 Yfittikrit 

1 Yriddhah 

3 Vriddha-Garga 

1 Yriddba-Gargya 

^ 1 Yridd ha- Gautama 

1 Vriddba-Manu 

2 Yridd b a- Yajuavalkya... 

9 Yfiddba-Vasisbtba 

1 Vyiddlm-Yishnu 

1 Yyagliia 

5 , Yyaghrapada 


No. of 
Referencea. 

2 

1 

7 
1 
2 
4 

8 

26 10 

38 
2 
1 
1 
1 

13 

1 

1 

3 

25 20 

1 
1 

3 

, 10 
2 
1 

4 
6 
1 

1 30 

1 
4 
24 
1 
1 

11 

1 

1 

3 

3 40 

. 3 

38 

1 

1 

1 

2 

4 

4 50 

1 
2 
12 
8 

23 

2 

7 

3 

1 

3 60 * 

1 

11 

1 

2 

1 
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INTRODUCTION. 


10 


20 


30 


No. of 
Kefe Fences. 


Vydsa 6 

idankba 3 

iSaiikhiilikhita 1 

(§4kafcaydna 1 

^dkala 1 

^inkMyana 1 

dkthyk^ani 3 

ddtdtapa 7 

Sdntisarvasva 1 

S&sti4ntara 1 

^isbtkchara 3 

ddlap&si 5 

daunaka 37 

Sr^ddhavasUhtha 1 

iSriadhariya 4 

Srlpati....^ 1 

iSruti 2 

drunta 1 

ShaUrimsanmata 6 

Sangraha 11 

Sangrahastoka 1 

Satyavrata 1 


Saty^shlidha 

Samayuddyota 

Sampradiya 

Samvatsdrakaustubha .. 

Samvarta 

Sankhykyanaparisisbtha 

Skrasangraha 

Siddhkntabhiahya 

Siidardanabhdshya 

Stiniantu 

Sk^nda 



SmTitiehandrikd 

Smyitklipukk 

Smritimanjari 

Sm^itiratna 

SmpratinaYali 

Smrityaatara 

Srarityarthaa^ra .......... 

Haradatta 

Harivamda 

Harihara 

Harita ^ 

Hiranyakedisdtra 

Hemidri 

H olddhikaranany i) a . . . . 


The same being classified stand as follows ; — 

Srauta works 
Srariti 

Purana (including Tantras and Panchardtras.)... 
Miscellaneous (including Bhdshyas, Tikas and 
NiViandhas) 


No. of 
Re(br«aoe» 
2 
2 
1 
1 
1 
1 
1 
2 
6 
12 

5 

6 
a 
1 

1 
1 

2 
7 

2S 

9 

3 

2 

9 

2 

23 
.. 3 


5 

104 

28 

92 


Total... 229 

In oMer to find out what works are actually referred to by the Sds- 
tris in several parts of this Presidency, 1 addressed them on the 
subject, and from their replies the annexed table has been prepared^ 
showing the number of works that are now referred to : — 


Achliraratuft. 

Achkrii'ka. 

Ach^rendu. 

AcharamadhaTB. 

4Q Kanakikara. 

Kamal4karabbatti. 

Kauatubha. 

KalatatTavivechaiia. 

Kklaaiddbiota. 

Kldanimaya. 

Kklkdaria. 

Kklaro&dhaYa. 

G rihy igniik^ra. 
Gfihyapari^itliiMi. 

50 Chatummiatiniatafyikhyi. 

Chhaliri. 

J&iviveka. 

Jayatimbakalpatini. 

Dhund bipr atapa. 


Tithinimaya. 

Tithididhiti. 

Tithikauatubba, Dknakhanda. 
Dinaskra. 

Binamay^kha. 

Dknahem&dri. 

Binachan drik&. 

DknahiiiYali. 

Dinakamaldkara. 

Battakachaadriki. 

Battakak aumudi . 

Battakanii inknaA 
Dattak adarpana. 
Dattakabhilakara. 
Battamanjari. 

Day ab ramaaangraba. 
Diyatatva. 

Binakaroddyta. 

Dhannaaisidbtt. 



INTHOIH'OTK^N. 


Ixix 


Dharmar^va. 

Nir^yasmdhu. 

Nirnuyaami’ita. 

N irnayasindhutikd. 
Pardsarasmriti. 
Piirusbdrthachintamani. 
Parijata. 

Prayogas^ra. 

Prayogachintamani. 

Prayogaratna. 

Pravaschittamuktavali. 

Prayaschittacliandrika. 

Prayaschittendusekhara. 

Prayaschittainanjari. 

Prdynfhittania\ uklia. 

Praya8chitta|)radij)a. 

Prayaschittahemddri. 

Bliarata. 

Bhap^avata. 

Bhattoidlkshita Ahnika. 

Matsyapurana. 

Manusmriti. 

Madanaparijata. 

Mayuklia. 

Mahesabhatti. 

Madhava. 

Mitakslmra. 

Muhlirtaniartanda. 

Muhurtaraala. 

Yajuavaikyasniriti. 

Visvcavari. 

Vijnaneyvara. 

Viramitrodaya. 

Vratarka. 


Vratar^a. 

VratakanrmuU. 

Vratahennddri. 

Vyavaharnmayukha. 

Vyavaharamadhava. 

^antinQa3’'ukha. 

I^antikamaldkar. 

^antichintdmani. 

iSantikaustubha. 

I^anti^ara. jq 

Santiratnakar. 

^udrakamalakar. 

^rdddhahemddri. 

S^raddbamayukha. 

6raddi)entluesekhara. 

Sraddhasugnra, 

^raddhachandrika, 

Sraddhai>aildhati 
^raddharnan j, n, 

Samskarakausfubha. 20 

Sam sk ar nb h a s Ic a i a . 

Srtniskarama\uklia. 

Samay amay u k ha . 

Samskar firat n a rn ala. 

SamskarRkal]>adruma. 

S^rvamayukha. 

Sniritiratntikara. 

Smritikaustubiia. 

Sniritis [generally]. 

Smritvavthasara. oa 

Ilemadri. ^ 


I cannot say that the above list is exhaustive. Many of my 
references have still remained unanswered. A sepai’ate publication 
would be required to review historically and critically the Dharina- 
Biistra literature of these parts. I offer the present instalment of my 
labors, with a view to indicate the wants in this direction, so that more 
enquiries may be made, aud greater care* and caution exercised in 
expounding the Hindu law, and describing a particuhir work or works 
as authorities often on second-hand information which there aro no 
means of testing. 40 

Thus the Mitdkshard of Vijndnesvara is only one of the commen- 
taries on ono of the many Smritis. This has not been fully trans- 
lated. As I have .said before, out of this commentary', a small portion, 
namely, that on 36 verses is all that Colebrooke rendered into English. 
His translation itself requires revision and examination. ^ The work is 
one limited in its scope and of a speculative character. It is not like 
the works of Hemddri and Madhava, and of the Bliattas which extend 
over the whole field of Dharmasastra, and which are the daily guides 


' A comparison of four <bffei’ent editions of the Mitaksbard, and a cursory exa- 
mination of Mr. Colebrooke’s translation of the 36 veiies with comments, have filled 60 
a small volnme of remarks aud corrections. 
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of the people. Up to the year 1863, when the Sdstris were attached 
to our courts, they used to consult all current works and usages ; and 
yet they would often naturally quote those which were either printed 
or lithographed, especially those under the orders of Government. 
Works like the Mit4kshard, the Maydkha, the V^iramitrodaya, the 
Bh4gavata,Manu-Smriti, and the Dharma Sindhu and the Nirnayasindhu, 
and such like were more often brought into requisition than others, but 
the currents of popular usage were as a rule kept up by a staff of men, 
who were displaced on the establishment of the High Courts on 
10 grounds which do not appear to me to be sound and sufficient. To 
say that the Mitdkshara or any other similar treatise is decisive 
of Hindu law is, in my opinion, completely to ignore the history and 
growth of the Hindu law itself. Again, its i^arp division, first into 
two schools, and now into a larger number, is a pure European idea. 
The older treatise- writers notice in some instances a division between 
the opinions of the Eastern and Southern communities ; but 
further than that, there is no warrant for constructing so many 
schools of law as it is the fashion to call them. The demarcation 
which is now being attempted is a work of very late growth, in many 
20 instances within the last few years. The first Privy Council Judg- 
ments divide the Hindu law into the Benares and Gaur or Bengal 
schools. The more natural divisions would have been the Eastern and 
the Southern. The Brahman community itself which follows the 
Vedas is divided into two groups, each having five sections. All these 
again are divided into Sulchds (branches) which follow their several 
Sutras. But in the matter of Vyavahara, there is no binding Vyavahdra 
work followed by the people who go according to their customs. 
Hence the observation of Mddhava that Parasara, including F yavahdra 
in Achdra, laid down that the king should protect the earth by 
30 Dharma^ 

* The whole passage from Vyavahdra Mddhava runs as follows : — 

II ^ II ^ ll 

II =qrqf^olq^r 

CTrMtq^ II il qqr qrf^r: I 

2m sqqfrr; q fi^ ^rq qqrqrrqrFt s qq^ Rpnq - h q Tqqfq ^ ?q qtm: 
sqqrrrsKpqqF^ w s q qfr ciqr <q > qr q 

sqqcrrrq; qq ?q?q==qrrf^ qf^=qqpq^qrq qqr^ ll %qqm% 

40 qilWmff^ ^^rrqRqwqrq rmrr qq sqm^ qrq: 1 qw- 

q ^qrq l%T9st^ qpqr qqq r Rqtqq?^ff q qt qq qq 

qqrf^qirqq qtqfqs^ i qrqq^qqin^. q- ^ I 


Translation ; — In support of the .^ame Nlirada says ; — At the time when king Manu 
held sway [over this earth], the men conformed themselves to Dharma (duty) alone, 
and were speakers of truth. At that time there was no Vyavahdra (civil justice), for 
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This in the case of the Hindus pre-eminently means usage or cus- 
tom, We accordingly find the 12 Maydkhas and the Mitdkshard of 
Vijndnesvara to be two out of the many treatises consulted at Poona as 
treating of such customs. In Khandesh, amongst the works on Vyava- 
hdra, they are 2 out of the 5 works named at the time of Mr. Steele. The 
analysis of the Niruayasindhu and Samskdrakaustubba shows the same 
thing. So does the list made up from current replies of the Sdstris. If 
we see the actual working of Hindu society, Kamalakara's Nirnayasindhu 
and the works of Mddhava and Ndrdyana and other Bhatos of Benares, 
they are more frequently consulted by the people than Vijndnesvara. 10 
The reason is clear. The Bhattas belonged to the people. They 
headed and still head the community of Benares, where this family 
enjoyed the privilege of agra puja (first worship), and first gandha 
(ground sandalwood) is applied to their foreheads in all Hindu as- 
semblies. They wrote Nibandhas for the guidance of the people. 
These were often founded on old texts ; but they likewise incorporated 
all the accepted -usages then current. This was not altogether the case 
with Vijnfinesvara. He was a very learned writer; and he wrote an 
excellent commentary on the Yajnavalkya Smriti. But apart from that, 
there was nothing very special about it. And as a matter of fact, it is 20 
less consulted than the works of Hemddri, Mddhava and the Bhattas. 
Although I do not lay much stress on the following circumstance by 
itself, still it throws some additional light on the subject ; and must 
therefore be noticed. Subodhini, which is now thought of so much by 
some authorities, was known only by its title in Poona in 1820. Even 
the author^s name was not known in Poona, when Steele's Summary 

there was ao hatred nor even jealousy. When Dharma dies away from among men 
Vyavahdra comes into existence. As for Brihaspati, be speaks of hatred, avarice and 
other vices ns being the causes of Vyavahdra. “ Formerly men conformed themselves 
to Dharma alone, and abstained from slaughter. Vyavahdra comes into action in the 30 
case of those who are degraded by avarice, hatred and the like.’* Dharma (righteous- 
ness) having thus disappeared, a dispute which has its origin in a desire to obtain, and 
resulting in the determination of what is just, is termed Vyavahdra in common par- 
lance. Hdrdta too, in reference to the popular use [of the word Vyavahdra] says : — 
That is called Vyavahdra^ whereby the fulfilment of one’s duty and the avoidance of 
duties laid down for others, are effected in accordance with justice. 

Hence Paraddra wishing to include Vyavahdra in the chapter on Achdras has assigned 
nolieparate section to Vyavahdra, and only alludes to it [in the following text] : “ Let 
[a king] protect the earth in accordance with Dharma.” We shall expound the Vyava- 
hdra here alluded to, by referring to other Smfitis on the subject as far as we can. 40 
, . . . . . In Kerala and other countries cohabitation with prostitutes, though 

proved by witnesses, is not punished by the king because of the customs of the country. 
There the Vyavahdra is superseded by the custom. 

In the Carnatic an intentional marriage with a daughter of a maternal uncle is not 
treated as an offence. In the country of Kerala, the maturity of a maiden is not treated 
as an offence. In this and the like manner, in every country, there prevail its own cus- 
toms, and written commands (of the king). 
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was published in 1826, (see page 8 of his preface,) whereas the general 
digest by the same author on Achdra, Vyavah&m and Prdyaschitta, 
under the title of Madana Parijdta, is entered as a well-known work. 

I shall only give one more example of a similar misapprehension and 
confusion. This is in regard to the Dattaka Mlrncinsd of Nanda 
Pandita and the Dattaka Chandrika of Kubera, miscalled Devdnda- 
bhatta. The first is the work of Nanda Pandita of Benares. Mr. Cole- 
brooke calls it '' an excellent treatise on adoption.'^ ^ Of the author he 
says nothing beyond a general remark that biographical notices of all 
10 Hindu authors must be very imperfect/^^ If sufficient enquiry had 
been made, Nanda Pandita’s history could have been easily found. For 
he belonged to a Benares family, the descendants of which are still 
living at Benares. ’ Not one of the thirteen works of Nanda Panlita are 
authority in any part of this Presidency. Indeed, except the first two, 
the others are not even known. As regards the Dattaka Mirndnsd of 
Nanda Pandita, it was not known at Poona in 1826. A Dattaka Mimansi 
is noted in Steele^s list as a work well-known in tho Carnatak,^^ the 
author’s name is not given. But there is a Dattaka Miindnsd by Vidyh- 
ranya Swanii, well-known in the South a third Dattaka Miindnsa by 
20 Sri-rama Pandita is also current;^ a fourth Dattaka Mimdnsd by 
Somaudth is spoken of; but as neither Nanda Patiditd’s work, nor 
Kubera's was in existence in the original‘s in this Presidency 
when Borradaile's translation of the Vyavahiira Mayukha was 
printed in 1827, 1 am entitled in holding that neither work was known 
to any of the Sustris consulted by Steele : and further that the Mimdnsa 
aboveuamed as being known in tho Carnatic must have been either Srl- 
rdm^s or Vidydranya/s. Nanda Pandita is nowhere oven mentioned as an 

' Stokes’ II. L. B. page 177. ® Id. page 1/1^. 

*, The founder of the family was S^ri Lakshmidharii ; lie was a resident of Bedar in 
3<j southern India, whence he went to Benares; from him Nanda Pandita was si.\th in 
descent ; and persons belonging to the ninth generation after Nanda Pandita are stdl 
tiouvisliing in upper India, from one of w'hom I have obtained an account of the family 
through Pandits Rajarain Sa.stri Bodas and 15al Sastri Uanade of Benares. In an 
old cojiy of Madhavanand (a poetical work of Nanda Pandita) which bears notes be- 
lieved to be in Nanda Pandita’s handwriting the year Sam vat 16o5, (A. C, 15B9) 
is given ; and this may be taken to be about the time when he lived, tiis works are 
stated to be as follows : — 1, Dattaka-Mimunsa ; 2, Navurdtvu Pindipa ; 3, Sinfiti 
Sindhuk6,Umirnaya ; 4, three sections of llarivansa Vilasa, named Danakantuka, Anhika- 
kantuka, and Sanskarakvmtukn ; 5, Bala-bhusha ; 6, Tatva-raukhavali ; 7,Madhava Nand 
Nataka ; 8, Keaaba-vaijanti ; D.Vidvanmanohara (a commentary on Parasara Smyitij ;10^ 
Sr^ddha-kalpalnta ; 1 l,Tirtha'kalpa1ata ; 12, Kulanirnnynkantuka ; and 13, Kdalprakasa. 
His elder brother Govind w rote a work entitled Jyotisha-Ratnasangraha. No other 
works are now fouiiA A family tree of the whole family is annexed ; and on a future 
occasion I hope to publish selected biographical extracts concerning this family. 

* Shamchurn Sircar’s Vyavastha Chandrika, Sanskrit Intro, p 19. 

* See T. Strange’s Hindu Law, vol. 2 p. 101 ; Strange’s Manual, second cd. p. 90. 

^ Sec p. vi. of the Piefacc 1st etb ; and page 7 of Stokes' Hindu Law Books. 
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aathority on tliis subject in the Kaustubha, or the Nirpayasindhu, or the 
Dharmasindhu, and the^ May dkhas. While the authorities on which 
Steele bases his Summary of law as r gards adoption are Kaustubhs, 
Maydkha^ Mitdkshardj Adityapurdna^ Nirnaysindhu, Manu, Mahdbh4- 
rata and Kdmayana.^ 

The reader will now be able to see how far the remark of Mr. Suther- 
land in 1819, that “ the Dattaka Mimamsa is the most celebrated work 
extant on the Hindu law of adoption'* is warranted by facts. In this 
Presidency it was not even known to the people in original for many 
years after the publication of its translation under the auspices of 10 
Government. And now the people are guided by the Nirnaysindhu, the 
Viramitrodaya, the Kaustubha, the Dharmasindhu, theMaydkhas, and 
not by the Miradmsd or the Chandrikd. There are other works too 
on the subject of adoption, such as Dattaka- Manjari, Dattaka-Niinaya, 
Dattaka-Darpana, and others, which are consulted in these parts, 
but they are not accessible to English readers. The opinions of Nanda 
Panditaare speculative, and are more indicative of doctrines than 

of the usages or opinions of the South. 

As regards the Dattaka Chandrikd, it is supposed by Mr. Sutherland 
to be the work of Devdnda Bhatta (see Stokes' H. L. B. p. 629, and 20 
Mayne p. 24). Mr. Sutherland states that the printed copy as well 
as manuscripts read the name of the author as Kubera (see Stokes' 

H. L. B. p. 662). The ground assigned by him for discrediting this 
express testimony of manuscripts is the author's describing himself to 
be the writer of the Smriti Chandrikd (see Stokes' H. L. B. p. 662 
note). But I held this assumption to be incorrect — I. Because there 
are more than one Smriti Chandrikd and by authors other than Devdnda 
Bhatta (see the catalogue of Sanskrit works in the Asiatic Society 
of Bengal : under the direction of Mr. James Prinsep, A. C. 1838 p, 
895; — Dr. Burnell's Catalogue of Tanjore MSS. p. 133; Shamchurn 30 
Sircar's Vyavasthd Chandrika, preface p. 1 9) ; II. As observed by Baba 
Shamchurn Sircar, the styles of the Smriti Chandrika and the Dattaka 
Chandrikd are different (see Vyavasth6 Chandrikd vol. I. p. 18 note. 

68) ; III. The tradition noted by Shamchurn as prevailing in Bengal 
is confirmed by the statement of Mr. W. Macnaghten that the Dattaka 
Chandrika has greater authority in Bengal than anywhere else*; IV. 
Devdnanda Bhatta expressly refers his readers for his observations on 
adoption to the chapter of his own Smriti Chandrika on resumption of 
gift (see p. 65i 11. 18, 19) ; V. The citation of the same verse in the two 

^ See pp. 49—56, Steele*# Summary, 1st ed. 40 

* The statement of Mr. Sutherland that its author was a native of southern India 
(see Stokes* H. L. B. p. 628) is not of much weight, for according to Mr. Sutherland’a 
information, Nanda Panqiita belonged to Southern India, while we know that he was an 
inhabitant of Benares. 

K 
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works with different readings, and their reference of identical texts 
to different authors goes to show that they could not have been 
the productions of one and the same author (see Dat. Ch. p, 49, 1.17; 
and Sm. Ch. p. 56, 1. 14; Dat. Ch. p. 49, 1. 19, and Sm. Ch. p. 66, 1. 
24). On these grounds I hold that the present Smriti Chandrik6 is, 
as it professes to be, the work of Bhatfca Kubera, a Bengal author. 
Kubera's name is not even known on this side of India ; and Mr. 
Borradaile expressly says that the original work did not exist in West- 
ern India in his time. Stcele^s list does not mention such a work at all. 
10 Leaving all such speculative and comparatively unknown works, I 
chose one of the well known modern 'Nibhandhas — ^namely, the Vyavah^ra 
Maydkha of Bhatta Nllakantha of Benares for publication. This work 
had been translated by Mr. Borradaile. But that version was 
known to be imperfect. I therefore first settled the Maydkha text 
in the mode detailed in Part I, and from the text so settled, I carefully 
made my translation and have added notes thereto. I have tried to 
reproduce the original as nearly as possible. A few remarks about 
Nilakantha will now be made. Nilakantha belonged to the great 
Bhatta family of Benares. An account of this, prepared for me by 
20 Pandit Bdl Sdstri of Benares, is given in Part I. I append a translation 
of it for the information of my readers : — 

** In early times, there lived in the city of Paithnna a very learned and pious man 
named (xovindabhatfca. His son Ramesvarabhatfca went to Benares with the view of 
spending the remainder of bis life at that holy place. Here he was initiated into the 
Mantra sacred to Rama, and [mssed his life in the service of God R4ma. At an 
advanced age Ramesvara got a son named Narayanabhatta. From his very youth 
Nirdyana was distinguished by bis patience and other good qualities j and he practised 
great austerities. In his time the Mahomedans demolished the temple of God 
Visvesvara at Benares. Some time afterwards there was a drought over the whole 
30 continent of India. Under these circumstances, the all-powerful Mabomedan ruler 
of the country begged of N^rayanabhatfca to cause the rains to fall. Thereupon he 
promised a copious fall of rain within the next twenty-four hours, and requested the 
then ruling Mabomedan authorities to permit him to reconstruct the temple of Vifi- 
ve^vara. Accordingly there was a general rainfall, and contentment and happiness pre- 
vailed throughout the land. The Mabomedan ruler then gave the required permission, 
and Niriyanabhatta rebuilt the great tt^ple that had been pulled down, and per- 
formed the ceremony of founding th^^mage of Sri Vi^vesvara and of sanctifying it. 
The followers of the Hindu faith were moved with admiration, aud having deep 
respect for his transcendant virtues bestowed on him the title of Jagat-guru (teacher 
4 Q of the world), and resolved that Nirayanabhatta and his descendants should thencefor- 
ward be entitled to the Agra puja [first honour]. This traditional history is well 
known at Benares to this day. Nkr4yanabhatta*s name is celebrated throughout 
Hindustan for his erudition in all the Sistras, evidenced by his works, such as the 
Tristbali setu, Prayoga-ratna, and others i it is also well known that the preservation 
of the Srauia and Snmrta rites and ceremonies, as they now subsist, is due in a great 
measure to hit works. The'account of the family descent given above occurs in a 
6loka in Joytishtomapaddhati, a work written by lUmakriehnabhabtia, son of N6ii- 
ya^bha^a 
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ti Ncg^: sfNT^TTTT^?^ irtftfWN: It 
?rrgT: ’iftTOWfir ll cT f^«irr Nfrsoi ^ r cT^^fWT?Tf m-. 'll 

Translation : — In the great Southern Country, Bhat^ Govind lived like the Agaitya 
star. His son was Bha^ita Ramesvara famed in all directions. His son Ndrdyanabha^^ 
flourishes like the sun on this earth. His son Rnmakrishnabba^U became devoted to 
the services of the one God Rdma. 

The works of Bhatta Govinda and of his son Ramesvara are not now ob- 
tainable ; nor can the time in which they lived be fixed with any amount of certainty. 
Precise information sufficient to fix date of N&rdyanabhatta*s birth is not available, but 
the time during which he lived may be approximately determined. With great labor 10 
I have collected some works written in Nlir4yanabhatta*s own band, and one of them 
is dated in the 36*24th year of the Vikrama era. Another contains (verses) 

which are to the following effect ; — 

1 II 

^ II II 

Translation : — In the Saka year 1467, on Sunday the 14th of the dark-half of the 
month of Jyeshttd the moon being in the constellation of Visakhd, the work came to its 
conclusion. The son of Bhatta RAmesa [living in the city of Kasi, i. e. Benares] has 
written the seventh Adhyaya [chapter] on the Bhdshya of Sahara to the bestof his ability. 

At the end of the 12th chapter of the same manuscript is written Samvat 1612 of the 20 
Vikrama era. Ndr^yanabhat^ had two sons, Ramaki'ishnahhattaand ^ankarabhatta. 
Both wrote numerous treatises, and were great in- all branches of learning. Of the 
treatisesVritten by Ramakrishna, the largest is his commentary on Tantra-Vartika. On 
the Dbarma^dstra he wrote the Jivit-itrika-nirnaya and many other works. Of the 
treatises written by Sankarabhatta the DnaiVa-nirwaya is a large and well kno«rn work. 

He also wrote some treatises on various portions of the Mimdihsd philosophy. The 
Sloka$ (verses) which establish the time referred to above, and which are found in the 
Dvaita-nirnaya of Sahkarabhatta, are these ; — 

Nrr^wTTfffnf^it ^ 'ifhrriTtRWi il 

Free Translation ; — Bhatta Narayana, endowed with knowledge, and the devotee of 
Ijakabml flourishes at Benares. His son Bhatta Sankara, the great Mim&msak, followed 
him. 

Sankarabha^ta’s son Nilakantha was a great Nibandhakdra, and he wrote the D4na 
Maydkha, and the other eleven Maydkhas. Nllakantba’s son Ssiikarawasa great 
essayist, and his twelve essays known by the title of Arka (sun), such as Yrat&rka and 
the rest, are well known. Riimakfishnabhatta had three sons — Dinakarabhatta, Kamald- 
karabhatta, and Lakshmanabhatta. Diaakara’s productions, the 12 IJdyotas, ^^ntisdra, 

&c. are well known, and in some treatises mention is made of him under the name of 
Div4karabha^ta, Visvesvara, otherwise called Odgabhatts, wrote the Bhatfia ChintHmani 40 . 
and many other treatises. Of the productions of Kamalakara the Nirnayasindhu and 
many other works are celebrated, and are considered as authorities. Anantabbatta, son 
of Kamaldkara, wrote the 6ri»4raa Kalpadruma and other works. The Achdraratna and 
other treatises by Lakshmana are celebrated. Similarly other eminent men learned 
and virtuous were born in this family ; and their fame has spread throughout the land. 

Annexed is the genealogical tree showing the names of the several 
Bhattas; the word is prefixed to the names of those who were living 
[on Saturday, K4rtika Vadya 8th, Samvat 1985, when the tree was 
prepared for me in Benares] : — - 



e Bha^ Family of Smarm, 

OoTindib*^ 

1 

N^&ya&a. 
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At the comdfihcement of each of the 12 Maydkhas^ there are 14 
prefatory verses. These describe the family of Nilaka^tha’s patron king, 
and the occasion which produced the Maydkhas. I give these verses 
together with a free translation thereof below.* 


^ Note. —The text of these opening verses is 8ettled*by a comparison of three MSS.» 
two Miraj ones, and one from my own collection. It may be noted that the Mirsj copy 
A repeats these verses at the beginning of each Mayukha, only varying the last stanza, 
which has special reference to the Maydkha that follows. In my copy these verses 
occur at the beginning of the Samskdra, Niti, D&na, Pratish^ha and Prdyascbilita Mayd> 
khas, which are the Ist, 6th, 7th, dth and lOth out of the twelve. But from the others 10 
they have been left out either by carelessness or accident. 


% <iHiienw(frHf5r I n ?i%- 

sjtqr |i \ || 3r?r (^nT(T%: urg jPff? I jt 

HlW ^rf^RrrPivnT: 11 x 11 «t- 

srftiTrr^rsir qmiV mil itVf * 

I ^T^t^fnr-. II V II ir>i^i«r 

I = || s || 

f^<( n»i f<wiiq ; (%Rn®ir«^ jj: I Rm»l5r 

>r"Pii5 V-- II ^ II ff<T i tpt- 20 

tRt II * II Ji^tft«i«<?l ^«i?aron»«5iTW«i: I tnir 

iTff! II < II (T^Ti'spj^qi'^wfr^! f«r#fffin?t5ifSm5i^=j: I 8iij;;?r?r! 

VH(<'il<<i!iH(W5fP II «. 11 qTi5nrt^fiiWSj<i'«rtiii-Hi^rtl 

^ % mHII ii s»rm?^>nr ^nir 

stJtPr 11 \\ 11(^ in the lut qu..- 

ter in the two Miraj copies). ? (%^?7rar <T5f^fnn[ I 

sr ^ ^ II m II » w< ' i ’^ n*ig |= vnpflcfriv- 

< i ^v«i ^!r f? r8r arm^ arqqm-: I s?rqf%^ 30 

ni^ vqmr fwrpr^r trq^: II 11 v tT < ( - = nM i wm^ 

(4BCT*»nl' ^ fRT: 1 tnptjft II 11 


Translation : — [1 .] May that sun do good to me, who sportively creates the universe, 
who protects it [while subsisting] in his universid form, and who speedily terminates it 
when his desire [for sport] has been satisfied. 

[2.] Of Ka^yapa who was bom of the body of Brahmi, was born the sage [known 
by] the name of Vibha&4<dca. Him ^sbyadfinga placed at the head of fathers [by bis 
birth as son], and in his line was born he who was named Syingivara. 

[3.] In that great and long line of kings called Sangara, king Kar:^ was bora as the 
r oon was from the ocean. His reputation was so widely known that even the stories of 40 
likrna (a hero of the Mahkbhki*ata) could find no room in [t.e. attract] the ears [of 
people] which were filled to the brim [by stories of king Kama]. 

[4.] From him was bora Tiloka Deva, who [as bis name imported] made the world 
frm from misery. From him was bora Astalatru. He had a son named Raya, who [as 
his name implied] destroyed all bis enemies simply by the rapidity of his motioii.. 

[6.] Then was born king Vairi^a, and after him king Vf^haiija, [and') Kara* 
brahmadeva, and after him Manyudeva ; and after him the king named Chandrapila. 
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The Soiigara dynasty (under whose auspices Nflaknijitliu wrote,) 
flourished in Bundel-Khanda. Their capital appears to have been 
situated in Bhareh4 at the confluence of (the Chambal4) and 

(the Yannind).* 

In the Introduction as \yell as in the Appendices, a number of 
subjects have been left unnoticed. Some of these are noted in the 
concluding observations at the end of Appendix IV. Section II. 

I cannot conclude this Introduction without acknowledging my great 
obligations to my friends Pandita Bdl S^stri Kinade of Benares and 
10 Pandit Rajdrain Sdstii Bodas also of Benares, now employed at the 
Elphinstone College, Mr. Yasavaut V. Athalye, one of my brother 


[6 ] The king named i^ivagana was then born, who founded tlie city named 
Sivagana; who was equal to Sivagaua(tUe attendants of in respect of all quali- 
ties, and wbo was tbe first in the mumeration of timse w)»a were favoured by 6iva. 

[7.] He had a son named Rolicbandra, who was followed by king Kannascna, 
From his body was born Rumachaudra, wbo was the protector of the world, the lion 
among men, and king of kings. * 

[8.] After him was boni Yasodeva ; after him king TaiHchandrn ; after him king 
Chnkrascna, and after hmi king Hajasimha. 

20 [•‘i’ J From him was born king Sahideva. whose reputation surpassed the ocean of 

milk [in res])ect of its freedom from stain]. After him was born Kuig Rhagavanfa 
I)cva, who iiad constant and increasing prosperity. 

[10. j The heap of wealth given by him was so great that the mountain of gems 
being, ns it were, surpassed thereby in respect of its size, was ashamed, and quietly 
retired to llavrita, a ]dace where no men can go; furtliev, how can the fire of his prowess, 
which was iiiHuuied by tlie tears of the wives of the terror-striekeu eneiny, not be 
likened to the fire which arose out of the mouth of Yailava, and whicli residing in the 
ocean is supposed to feed on its waters. 

[11.] That king gave a eomm.md to Nilakanblia, the gem of the nsscmblage of 
flO learueil men, tbe ormuueut of the residents of tlie Deccan, who was firmly grounded in 
Snifitis, and who had no equal [iti the Purva Miuiauisa] of Jnimiui ( Nilakantlm] 
courteously bowing te that command read and examine i all the works, and is now lay- 
ing before the world this Ubagavadbliaskara. 

[12.] Herein I have discarded much that was accepted by [literary] cheats, but had 
really no foundation. There is however no deficiency of discourse on that 'account ; 
for no worship is lowered for want of an imaginary flower, 

[13.] In this unblemished work, twelve Maydkhfts (rays), which give delight to 
learned men, are propounded in the following order ; — Siimsk<'ra (initiatory cerc- 
luoiiies), .(ah'lra (rules of conduct), hlla [ordinarily called Sitmoi/u] (ihc times for 
-kO ff’Stivals and religious acts\ (funeral oblalioii\ (policy), [ordi- 

narily called Vi/acnlidra'] (Municipal huv), (gifts), Utsnrgn (dcilication), protisthd 
(consecration), prayanchita (penance) ; Snddhi (])uvificution), and Sduti (propitiation of 
enraged deities). 

[14.] In this work culled Bhugavanta Bbaskara, w liich is respected by the learned, 
the Vyavahdra Mayuklin is now being propounded by Nilaka:)tiiia. 

’ About the position of Ebuveha. the priucipal town of tin* Aiiraya district, sec 
Afkinsoirs Gazetteer of the N. M*. Profiuccsvol. IV., p. 417. About the Raja who first 
brought the Biahmaiuiii, see the same volume p. 413. As regards the sago lli8hva>^rin^X>t 
r*> whom the Bnjas trace their ilesccnt, 'cc vol. 1. p. and w'l. IV. p, •JTf*. 
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Pleaders, and Mr. John Macpherson, of the High Court bar, for their 
assistance in my work. Many S^stris throughout the Presidency are 
also entitled to my acknowledgments for their readiness in giving me 
information, and placing their MS. stores at my disposal. Thirteen 
years ago I wrote a small work on Hindu Law in the Marathi language. 

Its reception has encouraged me to extend the sphere of my labours. 

Of the imperfections of this my first attempt to trace the history of the 
Aryan law, and to treat of some of its prominent topics historically, no 
one can be more conscious than myself. But if it contributes in the 
slightest degree to ampler investigation or more sympathetic study 10 
of the Dharmasdstra, I shall consider myself well rewarded. 

VISHVANATH NArAYAN MANDLIK. 


Bombay, the Hermitage, 
the March 1880. 
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VYAVAHiRA MAYIJKHA. 


SALUTATION TO GANESA. 

1. Having spoken of the rules of royal policy, and duly bowed to 

the lotus-like feet of the sun, Nilakantha 
Benediction. composes a small [treatise] laying down ' 

juridical rules. 

2. I honour [my] preceptor Sankara, the sole head of the leading 
twice-bom, master of laws, source of happiness, [and] the instructor 
of all iir Kdsl [Benares] . ^ 

3. That highest being who had appeared in two [fonnsj^ here [in 10 
this world] for expounding the two conflicting systems, now appeared 
[in] one [form] as Sri Sankara Bhatte ; and ho accepted the doctrine 

of identity of the human soul with the divine essence propounded by 
the Mimdnsakas.^ 

4. Herein I have discarded whatever was favoured by [literary] 
forgers, by reason of its resting on no authority; however, there is no 
deficiency of discourse whatever herein on that account; [for] no 
worship is lowered for want of the celestial flower. ^ 


Dcfmitlon of Vyavahdra, 

Vyavahdra, [or] a judicial proceeding, is a transaction which incul- 20 
cates [the rules] whereby the determination of [the party who has 
committed] the unrecognized wrong [as] between the disputing parties 
is made known. [Or] it is a transaction made by plaintiff and defend- 
ant, in which are involved evidence, possession, and witnesses ; [or] 
which proposes to decide between conflicting pleadings. As regards 
confession to plaintiff^s claim, the use of the term VyavaJiara [in such a 
case] is, according to Madanaratna, secondary. The latter part [of the 


^ This refers to the father of Nilakanfcha; but the adjectives in the verse have 
another meaning? which applies to Sankara, the tutelary deity of Benares. When 
thus rendered the verse would stand as follows : — 30 

1 honour Sankara, on whose head alone shines the moon [as an omnment], who is 
the lord of the Bui), who bears P^rvati [as his half-body], and who, in Kasi, instructs 
all. [See farther Kai^i-Mrita-Moksha-Niriuya by N^r^yauabhatta, MS.; Adhyfitma 
B&in4ya:^a, Yuddba Kd^da, chap, xv., v. 62.] 

• dankar&charya and KumMabhatta. * This refers to Vyasa and his school. 

* Kha]^hpa is the word used ; and it means an imaginary celestial flower, used as a 
familiav illustration in such figures. As no worship would be spoilt for want of a 
flower which does not exist, toe Maydkha will not, says the author, likewise sufier 
from the omission of matter which rests on no authority. 


a 
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above definition] is for excluding unfounded disputes, false plead- 
ings, &c. 

Now [as toj its titles: — Ydjnavalkya [ch. ii., v. 5]: — one 
aggrieved by others in a way contrary to tho Smritis and the estab- 
lished usage complain to the king, that subject is one of the titles of 
Vyavahilra, or a judicial proceeding Adharshilah [means] dis- 
regarded. 

Its eighteen divisions are [thus] mentioned by Mann [cb. viii.,. 
vv. 4, 5, G, 7] : — Of them, first [1] non-payment of debts, [2] deposit, 
10 [3] sale without ownership, [4] partnership, [5] resumption of gift, 
[OJ non-payment of wages, [7] transgression of compact, [8] rescission 
of purchase and sale, [9] disputes between the master and the herds- 
man, [10] boundai*y disputes, [11, 12] assault and abuse, [13] theft, 
[14] heinous ollbnces, [15] adultery, [16] duties of man and wife, 
[17] partition, and [18] gambling and prize-fighting. These are 
eighteen titles in legal procedure/'"^ AnapaJearma [means] not return- 
ing. Anusayah [means] repentance. Dyidam [means] gaming with 
inanimate objects. Gaming with animals is called Samdhvaya. 
Here, although according to the text of Brihaspati, killing a man, 
20 theft, harbouring another's wife, and both kinds of violence [t. e., both 
with speech and with tho body], ought to be the four species of 
Sahasa (heinous ofteiiccs),^^ adultoi’y^ and the two species of violence 
with speech and with the body, are varieties of violence, they are 
mentioned separately, [in tho same way] as halivarda (a bull) [some- 
times] is after ju (cattle of the bovine genus) The nature of these 
eighteen titles will be explained further on^ 


80 


* ^ * ESSENTIALS OP CIVIL JUDICATURE. 

Brihaspati : — [The king] should build a separate house in a 
Essential, of Civil Judicature. 

it; [and] on the eastern side of it [the 
The Court-house. house] should be made the court-room, 

properly constituted and facing the east.'^^ 


\Vh. 1. 1, p. 2. * Mit. ch. ii. 1. 2, p. 2; Vir. 1. 89, p. 2. 

» The term (theft) appears to have been inadvertently left out of the text in 
this place : this is clear from the above passages from Brihaspati and Mann. 

* This is a mode of illustration wherein the word yo, meaning bovine cattle 
generally, is used, and yet the word halivarda (a bull) is added to denote the 
unportance of the latter. 

“ Vir. 1. 3. p. 2. 
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And the same should be the DharmMhikaranam^ or seat of justice. 

For thus is the text of Kdty^yana That place, where discrimination 
between truth and falsehood conformably to tho precepts of law is 
made, is the seat of justice/*^ Manu (ch. viii., vv. 1, 2) : — “ The king, 
desirous of investigating judicial proceedings, should enter the 
court, (composed and dressed and decorated modc^stly, [and along] 
with Brahmanas and councillors who arc learned in tho law), and at- 
tend to the business of litigant.s2'^^ Yajuavalkya (ch. ii., v. 1) : — 
^^The king, divested of anger and avarice, should attend to adininister 
justice along with learned Brahmanas, [and] coniormably to the pro- 10 
cepts of Y/vpa/t [means] anyone having authority to protect 

subjects, not necessarily a Kshatriya. Katyaynna; — ^^The king who 
makes investigations with judges, councillors, Brdlimanas, tho family 
priest, and I’espectablo men [or a.^sessors], attains heaven by reason of 
his righteousness.'^ * Hero tho Brahmaii'as arc those who are oji hjiddah , 
or not appointed. 5 

The respectable men [or assessor.^] are vhjul'idh (appointed)." 
And it is said to the same effect ; — Whether or (lyilijtfJdah, 

one who knows the law is competent to speak. 

The definition of a (a judge) is thus giv’on by Brihas- 20 

pati : — He who in a cause examines, and also rross-examines, and 
who speaks sweetly at first, is therefore called 

Definition of ojmtya (councillor): — \Y asa — T ho king should 
appoint as amdtya (councillor) a Brahmana who knows all tho S^s- 
tras, who is free from avarice, who speaks justly, who is wise, whoso 
standing is hereditary, and who [is aj twice-born.'’ ilero the term 
dvija (twice-born) is used after [tho term Brahma naj for the purpose 
of including a Kshatriya or a Vaisya in the absoiico of a Brahmana. 
And Kdtyfiyana [says] to the same ofioct ; — Where there is no 
learned Bnihmana, there [tho king] should appoint a Ksliatriya or a 80 
Vaisya who is learned in iaw^ Ho should .scrupulously cxclodo a 
Sudra."^ 

Ab vegSLrds Sahh yah, (respectable men), [say.s] Yajnavalkya [ch. ii., 

V. 2] : — Those should be made assessor.s by the Idng who have 
studied the Vedds and Sasti'as, who know the lav/, who speak the truth, 
and who look to friends and foes with tho same feelings," As 
regards their number [says] Brihaspati : — Tlie court whore there sit 

^ Vir. 1. 3, p. 2. ~ * Vh. 1. 4, p. 1. 3 Vir. 1. 4, pTi 

* Mit. ch. ii., 1. 2, p. 1 ; Vir. 1. 4, p, 2. ^ They vould be honorary, 

« Borratiaile uses the word assessor, which has now a definite meaning, whereas 40 
the word in the text is Sabhydh, or those fitted to sit in a iSabha^ or a seat of justice. 

^ This evidently refers to the word Brahmauiis in the foregoing passage. See 
Mit 1. 2, p. 1 ; Mr. 1. 4, p. 2. 

» Vir. 1. 10, p. 2. •Mr. 1: 11, p. 1. 


^MTr.1.11, p. 2. 
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seveiii five, or three Brdhmanas, conversant with the wkya of the 
world and learned in the Vedas and in the laws, is like the sacrificial 
assembly/^ ‘ The same ; — ^^The king should appoint accountants and 
scribes, who know the principles of grammar and have studied the lexi- 
cons, who are skilled in reckoning, who are pure, and who are acquainted 
with various characters/^^ Saf>dah [means] the science of words [or 
grammar], and ahhidhdnam, s, lexicon or dictionary. Kdty^yana : — 

There, Vaisyas who understand justice should be made auditors.” 
Tatra [means] in the abbve court. Brihaspati " A truthful and 
10 confidential man should be appointed, subject to the authority of asses- 
sors, to summon witnesses, the plaintiff and the defendant, and to look 
after them.”^ He must be a Sudra. Yydsa [says] to the same effect : — 
" A stout Sddra whose ancestors were employed in that office, acting 
under the orders of the assessors, should be made a Sddhyapdla to 
obtain materials for trial.”" Ydjnavalkya [ch. ii., v. 3] : — Aking who, 
from press of other work, cannot attend to administer justice, should 
appoint [in his own place] a Brdhmana learned in all laws to work 
along with the assessors.” 

Brihaspati [thus] relates the duties of a king, a president, and 
20 others : — ” The president is the speaker ; the king is the chastiser [or 
one who gives the order] ; the assessors are the investigators of the 
subject-matter of litigation ; the accountant is to count the money, and 
the scribe is to write the legal proceedings.” 

The same The king should sit facing the east, the assessors 
the north, the accountant the west, and the scribe the south.^^ 

* Ydjnavalkya mentions investigators other than [those consti- 
♦ \ tuting] the oourt^ [ch. ii., v. 30] : — Officers appointed by the king, 
the Pdgds, the Srenia, and the Knlas should be respected in the 
order they are mentioned in matters of legal proceedings between 
80 men.”"^ NripenddhiJcritdh (officers appointed by the king), [that is] the 
Pr&dviviika (judge) and others. The Pdgds — communities of various 
traders living in the same village [and] of different castes. The ^renis, 
the reverse of the Pdgds, The Kulaa — aggregates of castemen, 
relatives, or family-members or brethren. Brihaspati also [says] 

” For those who wander in the forest there should be an office in the 
forest ; for soldiers in the army j so for merchants in the oaravans.” 
Karanam (an office) [means] a court of justice. 

Kdtydyana mentions the time for conducting legal proceedings,:— 
” Tho king should djetermine judicial proceedings in the Court before 


40 


I Vlr. 1. U. p. 2. 
• Vir. I 18, p. 2. 


• Vir.lia.p.2. 

* VIr.l. 12, p. 2. 
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noon, conformably to rules laid down in the S^stras, putting down the 
inimically disposed. Those three divisions of the day, omitting an 
eighth, are declared the best time for legal proceedings as laid down 
in the 6dstras.'^ [The first] half of the first watch being left, the 
three divisions [of one-eighth each] subsequent to it up to noonday 
[is the proper time] . Samvarta mentions the [following] as the ex- 
cepted days: — '‘On these days, viz. the fourteenth,* the thirtieth, the 
fifteenth, and the eighth,* the wise should not attend to judicial investi- 
gations/^^ Brihaspati ; — '' Having sat there before mid-day along 
with the old, the councillors, and the dependants, the king should 10 
attend to [judicial proceedings], and also listen to [the expositions of] 
the Purdnas, and religious and moral laws.^^ T&m, [that is] in the 
Court; Arthasastram^ the science of polity. 

In the matter of a conflict between religious and moral laws, says 
Ndrada : — ** Where there is a conflict between religious and moral 
laws, one should follow the precept of the religious law, disregarding that 
of the moral.'^ As regards difference between two Dharma-S^stras [or 
Smritis] Yijnavalkya says (chap, ii., v. 21): — ‘^When two Smritis 
disagree, that which follows equity [as guided by] the practice of the 
old should prevail Brihaspati speaks of the sin which attaches to 20 
one who does not take nydya (equity) into considerationt [Thus ] 

** No decision should be made exclusively according to law because in a 
decision devoid of yukti (reason or equity), failure of justice occurs.'^* 

[The king] should also take into consideration the customs of the 
country, &c. : for so says Brihaspati ; — Those usages of a country^ 
tribe, and family which have been introduced by the ancients should 
be preserved intact, otherwise the subjects rebel ; popular dis- 
affection takes place, and the army and treasure are destroyed. The 
mothers brother^e daughter is taken in marriage by the twice-born of 
the south. In the central country, [the twice-bom] engage in service, 30 
trade, and eat cows. [Twice-bom] people of the east are fish-eaters, 
and their women are notoriously, immoral. In the north, the women 
are addicted to drinking, and can be touched in their monthly courses 
by men.^^ By thus acting they are not liable to prdyaschitta (pen- 
ance) or legal correction.^ Pdrve (of the east), [meaning] living in 
the eastern psu'ts. In some copies the reading is sarve (all), sarv$ 
(meaning) Brihmanas and others. Damah [means] correction or legal 

* Qt each fortnight as laid down in the lunar calendar. 

» V(r. 1. 9, p. «. • VIr, 1. 6, p. 1. * Vir. 1. 6, p. 1. 

• Tir. 1. 0, p. which mentioni in addition the taking in marriage a brother’s 40 
widow j thus '' which means the Khalnidta 
(people bom in Khala) marry the widow of a deceased brother.” As to the situation 

of Khafia, see Bhigavata, skanda iz. oh. xx. v. 99 ; Vartha Mibira, ch. ziv. v. 6. 
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punisliment, According to some writers the mention of prdyaschitta, 
&c., for the above acts, in the Smritis, applies to countries not in- 
cluded in the above texts* Others again who construe pr^yasehitta — 
dama as prayakkittarupo yo damah, (correction in the nature of 
penance), maintain the exemption [of the people of these countries] 
from [temporal] punishment only,^ but they hold that in other 
countries both punishment and penance will have to be undergone. 

Vyasa says The decision of a dispute among merchants, mecha- 
nics, cultivators, dyers, and such others, is impossible to be made by 
10 others [i. e. persons of other persuasions]; but it should be caused 
to be made by those who know those pursuits.'^^ [Says] Manu 
[chap, viii., v. 390]: — If a dispute arise among the twice-bom on a 
matter aflPecting their several orders, a king desirous of his soul's good 
should not propound improper law." 


Kiity^yana : — At the proper time, the king should thus interrogate 
the plaintiff standing before [him] in a humble posture, ^ 0 man, fear 
not, say what you come for, and what youi^* complaint is.’ On his 
* coming into court he should be thus asked, ' From whom, where, 

when, and on what ground, [have you suffered] ? ’ Thus interro- 
20 gated, what he speaks as his grievance should be considered along with 
the assessors and the Brdhmanas; and, if the complaint be proper, a 
sealed [order] or a man [t. e, a messenger] should be sent to summon 
[the defendant].'*^ 


N^rada : — Until the investigation is gone through, the defendant 

avoiding the summons or setting up a 
ga restrain . folse plea may be arrested."^ The same 

Four-fold restraint. [Ndrada] mentions four kinds of legal 

restraint : — ( 1 ) confinement to a place ; (2) limitation as to time ; (3) pro- 
hil^ition against leaving [the particular place] ; and (4) restriction from 
80 [other] employment. Thus legal restraint is four- fold. He who is 
subject to it should not transgress it."® 


The same lays down punishment for one who transgresses legal re- 
straint : — If one fit to be restrained, and placed under legal restraint, 
transgresses it, he makes himself liable to punishment."^ The same 


^ The ends o{ priyaSchitt a (penance) are two — exemption from hell, and correction 
for worldly purposes. According to these, therefore, the word prdyaickitta is to be 
understood in the latter sense only ; so that the, people described in the text escape 
punishment only, but must undergo prdyaichitta (penance) to escape future 
punishment. 

40 • Vlr. 1. 10, p. 1. » Vir. 1. 15, p. L * Vlr. 1 16. p. 2. » Vfr. 1. 17, p. 2. 

« See YdjnatalJcya, ch. ii. v. 5, and comments thereon | V£r. 1. 17, p. 2. 

» Vir. 1. 17, p. 2, 
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speaks of punislimeiit being sometimes inflicted even on tbe person 
restraining, [thus] He who enforces restraint by improper means, 
such as by [gagging the mouth] to stop the speech, or by stopping 
respiration, &c., is liable to punishment; not he who breaks through 
such [restraint] 

Under some conditions Naradalays down no punishment for breaking 
through dsedha (legal restraint) : — who is placed under restraint, 
while crossing a river, or when in an inaccessible road [forest], or in 
a bad place, or in a calamity, or the like, shall not be guilty of an 
ojfence if he break through such restraint/^ K^ty^yana prescribes 10 

punishment for him who restrains those 

amJte'd. restrained “ He 

who restrains him who ought not to be 
restrained is liable to punishment by the king. This is the rule.^^* 
The same names those who ought not to bo put under restraint : — 

Persons standing on a tree, or a hill, oi* seated on an elephant, a 
horse, a carriage, or in a boat ; [these are all] persons in a dangerous 
place : — [therefore] all these are not to be put under restraint by those 
seeking right investigation of claims. Also persons afflicted with 
disease; persons placed in difficulties; and a yajamdna (a sacrificer).^^ 20 

® [In summoning, Narada lays down the following rule] : — The 

„ king should not cause to be summoned 

Summons. •, . « 

the infirm, the minor, the old, persons 

in dangerous places,'*' and persons immersed in religious duties; a 
person who would be ruined (if he were summoned),^ a person suf- 
fering from deprivation of his wished-for objects ; persons engaged in 
doing the king^s service, or in celebrating festivals; the intoxicated; 
persons possessed of the devil ; the idiot ; persons involved in grief; 
the helpless [such as pupils, servants, &c.] ; the woman who has no 
relatives to help her; a woman of a respectable family ; a woman recently 30 
delivered ; a maiden of the highest tribe [a Brahmani] ; [because] 
these females are declared to be dependent on their tribes. It is 
allowable to summon women upon whom their families are dependent ; 

, profligate women, prostitutes ; women 

of low families and degraded women. 
Having examined the complaint, the king may also summon in 
weighty matters hermits and the like who have repaired to the woods, 

^ Vir. 1. 17, p. 2. » Vir. 1. 17, p. 2. 

® The passage within brackets occurs in MS. E. Vir. refers the text to K&ty&yana : 

1. 16.p. 2. ^0 

* See preceding verse. Vir. explains Vishamastha as meaning * exposed to diffi- 
culties,* 1. 16, p.. 2. 

• Sec Vir, I. 16, p. 2. 
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without offeuding them. Having regard to the time and place and to 
the gravity or otherwise of matters, the king may even cause an infirm 
person, &c., to be brought slowly and slowly.^ In some copies® the 
reading is ydnaih, that is (by vehicles) [in place of the second aanaih, 
(slowly)]. 

A person who, being summoned, docs not attend, is liable to pun- 
ishment. Bpihaspati to the same effect : — Where a person having 
relations or family, being summoned, does not attend, through pride, 
[the king] should fix upon his punishment according to the nature 
10 of the matter in dispute.^’ ^ Kdtydyana prescribes different punish- 
ments according to the [magnitude of the] subject-matters in dispute. 

If the complaint be trivial, the fine should be fifty \jpanas]', if it be 
of a middle kind, it should not be less than ono hundred ; in com- 
plaints of a serious nature it should always be not less than five hun- 
dred.^"^ 

Pitdmaha describes the proceedings to be taken after the arrival of 
the person summoned : — ** The defendant should be made to stand with 
the complainant before the court.^^ The third case [yddind is here 
used as meaning] ' along with.^ 

20 Kdtyayana : — There [in the court] the complainant should [first] 
address, then the defendant ; after them the (assessors), and 

lastly prddvivdka (the judge)^’^. Brihaspati : — When plaintiff and 
defendant come [together], each saying am firsts ' I am 
* \ first,^ the plaint should be registered* in the order of their 
classes, or® after examining the injury. 

A relation or a duly appointed person^ may undertake the plea 
or answer for persons who are of weak 
intellect, or insane, or old, or women, or 
minors, or diseased.^'® Kfeda : — ‘MVhether a person be appointed 
30 by plaintiff or employed by defendant, success or failure belongs to 
him for whom ho pleads. As regards K^^tydyana^s text, If a person 
other than a brother, father, son, or servant, litigating on behalf of 
another, speak falsely in litigation, he shall bo liable to punishment,^' 
it is in reference to persons who are not duly appointed agents. 


In some cases the absence of an agent is enjoined by the same 

[author] . In [prosecutions for] killing 

a Brdliraaha, drinking liquor, theft, 
adultery with the preceptor’s wife, killing a man, touching another's 


Exceptions. 


» Vir. 1. 16, p. 2. » See Vir. 1. 17, p. 1. * Vlr. 1. 19, p. 1. 

40 * Vir. 1. 17. p. 2. « Vir. 1. IS, p. 1. 

*:In MSS. B and C, instead of (or) there is cka (and). 

^ It v^ould be guardian ad litem. 


“ Vir, 1. 19, p. 1. 
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wife, and also eating forbidden things, seduction and defilement of a 
virgin, violent language and actions, fraud, and also treason, no prati- 
v&U (deputy) shall be given : the doer of the act shall plead the cause 
himself/* Repetition of the word sleyct (theft) is for the entire prohi- 
bition of a deputy [in a case of theft and offences of tho like nature].^ 
Pratlcud'i [means] a deputy. 


When the defendant is brought up, the proceedings of the plaintiff 

The Plcadino-s described by Y ajuavalkya [cli. ii., 

V. 6] : — “That which the plaintiff relates 
ehould be recorded in tho presence of the defendant, [and] marked 10 
with the year, the month, the fortnight, the day, the name, the caste, and 
the like.^^^ In another^ Smriti : — “ That is termed a plaint presented 
to tho king which contains artha (a cause of action), which briefly 
states the subject-matter fully ; [which is] intelligible, expressed un- 
ambiguously, stated in a form cognizable [by the Court], non-figura- 
tively, conformable £o the original complaint, possible, uncontradic- 
tory, certain, capable of proof, concise, exhaustive, not impossible in 
regard to place and time, containing the year, the season, the month, 
the fortnight, the day, the country, the district, tho village, the house, 
tho subject-matter in dispute, the name of the tribe, description of the 20 
person, and age ; the measure or quantity of the subject-matter in dis- 
pute, the names of tho complainant and the defendant, and marked 
with the names of their respective ancestors ^ and several kings^ ; the 
cause of forbearance ; the injury done to the complainant ; and names 
of the original grantee and grantor/’ The use of the mention herein 
of the year, &ic. will be declared in [the Section on] mortgages, &c. 
The use of the country and the like in some cases is explained in another 
Smriti.® “In suits for immoveable propertj^, these ten should be entered, 
viz. the country, the village, the site, the tribe, the names [of the plaintiff 
and defendant], names of neighbours, the name and dimensions of the 30 
field, and the names of the father and grandfather and great-grand- 
father (of plaintiff and defendant), and a description of former kings/' 


Kdty^yana : — The prddvivdka (Judge) should cause to be taken 
down plaintiff's statement, as told by him in his own way, on a board 
with chalk; then on paper after it has been corrected/'^ 


^ The first steija (theft) probably refers to tbe theft of gold, which ranks in Hindu 
law with the primary sins, sucYi KsBrahmahatyd^Scc. mentioned in the text (see Manu, 
ch. xi, V. 64). The second steya stands for stealing generally. 

• Vir. 1. 19, p. 1. » These texts occur in the Srafiti Sangraha. 

♦ Father, grandfather, and great-grandfather ; see Vir. 1. 20, p. 1, 40 

* Those who may have lived during-the time of enjoyment by tbe defendant ; td. 

• That of K&ty4yana ; see Vir. I 20, p, 1 ; also Mit. ch. iu 1. 3, p. 2. 

» Vir. 1. 22, p. 1. 
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Ndrada declares tLe time of correction : — " He {pr^^viMa) may 
make correction of plaintiffs statement before an answer to it 
given; being stopped by the answer the correction should cease^ 
So long as the defendant shall not enter an answer to the plaint^ so* 
long may plaintiff cause to be entered [in the plaintj whatever matter 
he wishes/^ ‘ 

These being the characteristics of a [proper] plaint, those containing 

InadmUsible PWnts. opposite are evidently improper plaints ; 

[still] they are thus described in another 
10 Smriti — '^The king should reject a false plaint which is impossible, 
disclosing no injury, [is] unmeaning, unfounded, incapable of proof, or 
contrary [to law, &c.]/^ Aprasiddham (impossible), for example My 
imaginary heavenly flower was stolen Nirabddham, (disclosing no 
injury): such as, ‘'He doeshisworkby the light of my lamp;” Nirartham 
(unmeaning):— such as, “He deprived me of my [letters] ka, eha^ fa, 
ta, ; N tsh-prayo^anam, (unfounded) : — as, “My neighbour reads 
with proper intonation f* Asddhfam, (incapable of proof) as, “I was 
derided by this person with a scowling brow, dec. — Virnddhamy (con- 
trary):^ — as, “ I was abused by a dumb person or contrary to the 
20 [usages of a] city, country, &c., as is declared in the following Smriti 
“ That cause which is prohibited by the king, which is hostile to the 
citizens, or to the whole country, as also that which is hostile to 
• the amdtijds* or councillors [or interests of trades] ; others, 
again, which are hostile to the leading members of a city or 
town : — all these causes are declared inadmissible/^ 

Even more than one count in a declaration do not coDstitute it a 
false plaint, otherwise contradiction would arise to the following text 
of Kdtydyana, viz. : — “ A king desirous of anriving at the troth may 
undoubtedly admit even that plaint which contains sevoral coonts 
80 which are in themselves conformable to law.” As for the text, “ A 
plaint containing several titles or counts does not stand,” it is to be 
understood to mean that those counts do not all stand at one time, but 
one after another. 

The plaint being thus written, T^jnavalkya thus notes subsequent 

The Anwrer. proceedings (ch. ii., v. 7) “ The answer 

of the defendant who has heard the plaint 
should be taken down m writing in the presence of the complainant.” 

' H4rada thus defines the answer ; — ” Meu versed in law consider that 
an answer which meets the points contained in the plaint, which is 
40 concise apd reasonable, unambiguous, consistent, and easy to under* 


‘ Vir. 1. 22, p. 1. • Kityfyautti tee Vir. I 20, p* % 

* Contrary to the law of nature, at in the cate now given. 
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Denial. 


Special plea or exception. 


stand without an explanation.” ‘ Kity^yana mentions its four varie- 

. — <* Answer is of four kinds, viz. : — either by a denial, or by con- 
fession, or by a special plea, or by the plea of a former trial.” 

The same author thus describes the answer of denial : — If the 
defendant should make a denial of the 
claim, that answer is known in law as a 
denial.” ^ 

Tlie same [author] details it as of four kinds (1) This is false; 

(2) I know it not; (3) I was not present then; and (4) I was not born 
at that time : thus is the four-fold character of the answer of denial.”’ 10 

The answer of - confession is described in another Smriti^ : — ^^An 

. . assent to the claim is declared to 

Confession or admission. , , n n • „ 

be an answer by way of confession.” 

Ndrada thus describes the answer by a special plea or exception : — 

** If the defendant, admitting the claim 

set in wnting by the plaintiff, gets up a 

plea, it is called a-plea of special exception.”’ 

K£ty4yana describes the plea of former judgment — ** If a person. 

Farmer judgment « trial though defeated at law, 8ue again, he 
should be answered, ^ You were defeated 
formerly.* This is called the plea of former judgment.” 

These being the characteristics of a [proper] answer, those answers 
which are destitute of these characteristics though self-evidently 
fiilse, still their nature is thus explained in another Smriti : — Au 
answer which is dubious, not to the point, too confined, too exten- 
sive, meeting « pai*t of the plaint, and so on, cannot be an answer. 

An auswer which is irrelevant, incomplete, mysterious, inconsistent, 
not construable without a commentary, and unreasonable does not 
prevail.”’ Kdty^yana also; — That is no answer which confesses to 
one count of the declaration, sets up a special exception to another, and 80 
makes a denial of a third.” The same author explains the reason why 
[the above] is not an answer : — " In one suit burden of proof cannot 
rest on both the litigant parties, nor can both obtain the judgment, 

Burdeii of proot ^>6 offered in proof 

at once,”^ Here the meaning is this : — 

In a mixture of the answers of denial and by special exception, 
proof is due from both parties. Because Ndrada declares that, ''In 


^ MH. ch. ii. 1. 4, p. 1 ; Vir. 1. 22, p. 2. 

• Mit. ch. ii. 1. 4, p. 2 ; Vir. 1. 23, p. 2. 

» Ibitl. 

• Vj4«a : 8QC Vir. 1. 23, p. 1 ; Mit. ch. ii. 1. 4, p. 2. 

• Vh. t 24, p. I ; Mit. ch. it. 1. 4, p, 2. 

• Vir. 1. 26, p. 1, Mit ch. ii. 1. 4. p. 2. ? Mit, ch. ii. 1. 6, p, 1. 


40 
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the base of a denial, the proof rests on the plaintiff ; in the case of 
a special exception, [it rests] on the defendant/^ Therefore, the 
harden of proof in one suit resting on both, their proofs [must 
be opposed to each other]. So also in a mixture of answers, by 
the pleas of special exception and of former judgment, the burden 
of double proof lies on the defendant alone ; for there is a text of 
Vydsa : — ** In pleas of former judgment and of special exception, 
the defendant must exhibit proof."'* And here, by a text of the 
same author that, ^'In a plea of former judgment, by the decree 
10 and also by the Judge and the like," proof in a plea of former 
judgment must be exhibited by the production of the decree, or 
by those who witnessed the former judgment. Again, in an answer by 
a special exception [the proof must be exhibited] by witnesses, docu- 
ments, Ac. j so hero [in a mixture of special exception and former 
judgment] also there is opposition to law. In like manner it is to 
* be understood even in a mixture* of three or four pleas. These 
mixed pleas constitute illegal answers when pleaded simultaneous- 
ly, but are valid answers when pleaded in order. The order rests on the 
will of the plaintiff, the defendant, and the assessors. And H^rita 
20 [speaks] ; — If a denial and a special exception should bo contained to- 
gether, and if tihe plea of confession [be made] with any other, then 
which answer is admissible ? In such a case, that should be known as an 
unmixed answer which may be most important, or conducive to proof. 
An answer other than this [becomes a mixed one.] * Becomes a mixed 

one is understood. The meaning of it is that in a suit for gold and 
clothes (if it is pleaded that gold was not received, but clothes weiw 
received and returned,) proceedings should first be taken in regard to 
gold, afterwards with regard to clothes. The same rule should be ob- 
served in regard to the mixture of the pleas of denial and former judg- 
80 ment, and those of special exception and a former judgment. So in the 
same suit [for gold and clothes], if it is pleaded that gold was received, 
but that clothes were not received, or being received were returned, or 
if defendant plead in reference to the clothes, ' I won the cause be- 
fore," then in that case proceedings should be taken in reference to 
clothes only, not in reference to gold, for, although gold is more 
valuable, there is no necessity of proof in regard to it. When it is 
complained ^This is my cow; she was missing on a certain day; 
I find her to-day in this [man's] house / and where it is pleaded iu 
defence, The plaint is false ; she was in our house even before 
40 the time specified [in the plaint]," this is not a void answer, for 
although here there are the pleas of denial and special exception, they 
embrace the whole matter in dispute. This is an answer of denial with 


^ Mit. ch. ii. 1. 5, p. 2. 


• Vir. 1. 29, p. 1 i Mit. ch. ii. 1. 6, p. 2. 
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a special erception. Here the proof rests on the defendant, not on the 
plaintiflf. For, says Hdiita, ''Erenin an answer involving a denial 
and a special exception, tho special exception is only to be considered.'^ 

In like manner, where there are tho pleas of denial and former judg- 
ment, and those of special exception and former judgment, there is no 
void answer if they embrace the whole subject-matter in dispute. 
Here in both cases the proof lies on tho defendant alone. There is no 
matter whatever in which proof lies on both the parties. This will 
suffice. 

Yiijfiavalkya specifies the order of proof after tho answer has been 10 
recorded (ch. ii., vv. 7, 8) — Next, tho plaintiffs should immediately 
have cvidenco written down in support of tho matter in dispute. If 
it succeed, he wins; if it do not prevail, he fails." This refers to tho 
answer by denial. In other kinds of answer tho burden of proof lies 
on the defendant alone, as Haiita says: — In answer by [pleas of] 
former judgment and special exception, tho defendant should exhibit 
proof. In the plea of denial the plaintiff [should exhibit it]. In the 
plea of confession there is no need of it." ‘ 

Yiijfiavalkya thus describes the four-fold character of legal procedure 
(ch. ii.^ V. 8): — ‘^This legal procedure is declared to be of a four-fold 20 
cliaracter iu litigation." Tho four parts of it avo explained in another 
Smriti : — The plaint, tho answer, the proof, and the decision are laid 
down ill their proper order as tho four divisions of it ; hence [it is] 
caUed four-fold."^ 


But this refers to answers other than the answer of confession ; for 
it [the answer of confession] is two-fold, as Bnhaspati says:— In 
pleas of denial and a special exception, legal procedure should be known 
as four- fold ; but iu that of confession it is two-fold." 


Yajfiavalkya (ch. ii., vv. 9, 10): — Until the complaint is cleared, 

no counter-claim should be allowed to 30 
Recrimination. , , , , • i. i ^ 

bo brought against the complainant; 

nor should any other be allowed to charge a person already labouring 
under a charge ; nor should tho original declaration be allowed to bo 
changed." But iu assaults and offences [like theft], a counter-charge 
is allowable. Narada : — ** That man who, abandoning bis former ground . 
of action, has recourse to another, shall, from the confession of his 
grounds, become the losing plaintiff."^ The losing plaintiff be- 
comes liable to punishment, but does not lose the suit in law; and 
this should be understood in reference to civil suits. As the same 
[author says] : — In all civil suits there is no failure for a fraud in 40 
speech. [For example,] in suits for seduction, land, and non-payment 


^ Hit. ch. ii. 1. 6, p. 2. 


Mil. ch. ii. 1. 6, p. 
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of debt| the plaintiff, though he is liable to punishment [for fraudulent 
speech], does not lose his claim. The latter hemistich is added to 
illustrate the former. Y^jnavalkya (ch. ii., v. 17): — '^When there 
are witnesses on both sides, witnesses of the first party [are to be 
examined]. If the first side be invalidated, witnesses of the other side 
should be examined.’’ Parvavddinah (of the first party) [means] of 
the complainant ; Purva-Pakshah (first side) [means] the com- 
* C plaint.* Adhanhhute (if it be invalidated) [that is,] if there 
be nothing to be proved by reason of the defendants’ admission, 
IQ or by pleading a special cause. The mention of witnesses is for in- 
cluding other kinds of evidence also. 

The same [Yajnavalkya, ch. ii., v. 10] : — A substantial surety from 

each party should be taken for the satis- 
faction of the judgment.” Kdryanir^ 
nay ah, (For the satisfaction of the judgment,) [that is] [who will be 
able] to fulfil [the terms of] the judgment. 


Kdtyayana thus enumerates those who are inadmissible as sureties: 


Inadmissible susetiee. 


** A master, an enemy, a person in the 
employment of the master, a person 


^0 in confinement, a person sentenced [tp a fine], a wayward person, 


a person [with an inheritance in prospect], a destitute person, a person 
sentenced to transportatjion out of the country, a person in the service 
of Government, anchorites, a person unable to pay the [claiming] credit- 
or and an equal fine to the king, and an unknown person, are each 


of them incompetent to be admitted as sureties.”^ 


Niriiddhah (a; person in confinement), a person chained in irons, 
&c.; Sarnsayasthah (a. wayward person), vicious ; Rikthi (a person with 
an inheritance) in prospect, such as the son, the grandson, &c.; 
Biktah [means] poor; Anyatrdvdsitah (a transported perapn), a person 
50 banished from a country, Yijnavalkya (ch. ii., v. 52) j — ‘'Now no 
transaction of surety, debt, and giving evidence is recognised between 
brothers, husband and wife, and father and son ; provided they are 
undivided.”^ K^tydyana thus ordains if no surety is furnished: — “If 
no substantial surety able to meet the decision be forthcoming on 
behalf of plaintiff, he should be kept under surveillance, and at the 
end of the day [be made to] pay the wages of the guard/’^ The 
mine : — “ A twice-bom unable to give security should be watched 
l>y guards. A Sddra and the like unable to give security should be 
put in chains.” 


40 


^ Mit. ch. ii, 1. 7, p. 1. 
» Vir. 1. 35, p. 2. 


■ Vir. 1. 18, p. 2. 
* Vir. 1. 18, p. 2. 
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N4rada thus describes a suitor with au inadmissible claiti! i — Hint 
tnan who^ abandoning hit former action^ has recourse again to another^ 
should^ from the confession of actions^ be known a false suitor.'^ 
Ydjnavalkya thus describes a party that is in the wrong (ch, ii., tt. 

13, 14, 15) : — He who shifts from place to place, licks his own lips, 
whose forehead perspires, whose countenance changes colour, who 
with a dry tongue and stumbling speech talks much, incoherently, 
who does not heed the speech or sight [of another], who bites his lips, 
who by mental, vocal, and bodily acts falls into the sickly state, 
[he] is considered a tainted person, whether [he be] a complainant 10 
or a witness [giving evidence].”* [means] the ends of the 

lips. 

EVIDENCE. 


Evidence. 

Four kinds of evidence. 


Now the nature of Evidence. Y^ijnavalkya (ch. ii., v. 22) : — Evi- 
dence is laid down to be writing, posses- 
sion, and witnesses. In the absence of 
any one of these, a form of ^ an ordeal is 
prescribed Also, K^tydyana : — If one adduces human evidence, 
and another appeals to a divine test, in that case the king should admit 
the human evidence, not the divine test. Even if human testimony 20 
offered by litigating parties do not cover the whole subject-matter of 
the suit, it should be received in preference to a divine test, though 
this latter may cover the whole ground. In litigation, where there are 
witnesses, no divine test is allowed ; and when there is writing, there 
should be no ordeal nor witnesses. As for the rules laid down for the 
Fiigas, the l^renis,^ the Qanas, and other trades, the evidence [to be 
used by them] is writing,^ not an ordeal, nor* witnesses.* 

♦ ^ Where a thing is promised and is not given, likewise where 
a thing is given and taken back, in determining ownership 
where there are several claimants, in a case of taking back a thing 80 
sold, where one having bought a thing does not wish to pay the price, 
in gambling, [with inanimate object^,] and betting with living animals, 
—when a dispute arises in any of these cases, proof by witnesses is 
prescribed, not by an ordeal nor by writing. Where there is [a dispute 
about] making doors and the possession of the use of doors and ways, 
and also as regards watercourses and the like, enjoy meni: alone should 
be considered, — ^neither writing nor witnesses.^^ 


» Vfr. 1. 30, p. 1. * Vir. 1. 33, p. 2. » See p. 4. * Vir. 1. 35, p. 2. 

• The following occurs in G in addition I 

^ 1 facppTf Plir^ saRr [which means] 40 

puttMatte, when a thing being promised is uot given ; TatMid^iUt, when a gift ia 
resumed ; and 3rdmtndm furnuyt so/t, when a determination of ownership is to be 
made. 
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nnhasj)ati iiiL-ntious the superiority of ordeal in some cases : — " A 
person conimitiiug fiaiul in jewels, pearls, and coins, a person taking 
away a deposit, a person [wounding another], and a person enjoying 
anoilicr’s wife, are always to bo examined by the ordeal of an oath. 

• 111 chitrges of deadly sins, if witnesses are present, if a party submit 
to ordeal, [the king] sliould not oxainirio witnesses/^ Vyasa: — ''If 
a person says, ‘ I did not make tliis document; he forged ib.^ In 
such a dispute, disn'garuing that writing, the decision is to be made 
by ordeal. If crime is coiniuittod in a desolate wood, on a night, or 
10 ill the inner parts of a house, and if a deposit is denied, proof by ordeal 
is proper.’’ Brihaspati : — Where a doubt arises in a document or 
in oral evidence, and where inference is uncertain, there ordeal is the 
means of clearing it.” 

The same lays dov/ii the choice ( it her of witnesses or ordeal in some 
cases: — “ ^\'ilen a case of robbery [or other 67//msa], or of an assault 
or libel, and in di'eds jiroceeding from violence^ either witnesses or 
ordeal [arc .admissible').* Jn cases of debt, writing or witnesses or 
even a liltlo reasoning and tlie like or ]m)of by ordeal are laid down 
[by sages actuaii d j with a desire lor the wed fare of tho subject.” 
20 Yidh'lctiuh (a little reasoning), even partial jiroof by inference. Vuchike 
(In an assault by ivords), ineaning a slander of the nature of 
an abuse, such as, ‘ Thou art a killer of a Brithmana or the like.' As 
for the text of Kafcyayana, " In an assault by words [or slander] and in 
a dispute for land, no ordeal should be resorted to,” this refers to petty 
libels. The mention of land is only for the sake of illustration of all 
immoveables; as Pitamaha says: — "In disputes about immoveable 
property, ordeals should bo excluded.’^ This prohibition of ordeals 
is whenever there aro witnesses, Ac. And the sarao writer says to 
the same effect : — " One should support these [disputes about immove- 
30 able property] by witnesses, writing, and possession.’^ — The same; — 
" When there is no writing, no possession, and no wntnosses, and no 
probability of an ordeal, then the king is the authority. [For] by him 
all doubtful matters in dispute are determined. The deciding author- 
ity (or proof) [in such a case] is the king, since he is the lord of all.”^ 
Here end tho Vtjdcaharamdtnkds or introductory essentials of judi- 
cature. 

WRITINGS. 

Now, of Writings. Brihaspati [says] on writings : — " Writings are 

declared to be of three kinds ; — those 
Writings. , , , 1 . 1 

40 written by the king, those written at a 

particular place, and those written by an individual with his own handt 
‘ Mit. ch. ii. 1. 11, p. 1. * Vfr. 1. 44, p. 2 ; Mit. ch. ii. 1. 6, p. 2. 



Their subdivisions again are numerous.*** As to what Yasish- 
tha [says] : — Writings are known to be of two kinds, — royal and 
popular.'* Thus is the two-fold division declared. This is made by 
recognizing no difference between writings written at a particular 
place, and those written by an individual in his own hand. Lauhiham 
[is also called] J&napadam (popular). The author of the Smriti 
Sangraha says : — Writings are declared to be two-fold, those [made] 
by the king, and those by the people.*' Brihaspati: — “Writings 
by the people are seven-fold, [viz.] a partition deed, a deed of gift. 

Their division!. “ 'purchase, a deed of pledge 10 

or mortgage, a deed of agreement, a 
bondsman's deed, a money bond, and the like.* The king's 
* \o orders are of three kinds. Where brothers being divided of their 
own will, execute a deed of separation among themselves, it is 
called a partition-deed. Land being given, the writing [making the 
gift] that is made endurable till the sun and moon exist, and whicn 
should not be cut down or stolen, that writing is known as a deed of gift. 
When one having bought a house, a field, or the like, gets a deed drawn 
containing an exact statement of the price, that is called a deed of 
purchase. When one having pledged moveable or immoveable property 20 
executes a document containing conditions whether the thing pledged 
is to be preserved or used, it is called a deed of pledge or mortgage. 
When the people of a village or a district execute a mutually approved 
document® laying down a rule not opposed to the king's laws, that is 
called a deed of agreement. That writing which a person destitute 
of clothes and food passes iu a wood, stating, ' I will do your work,' 
is called a bondsman's deed. A deed of debt which a person having 
borrowed money at interest himself executes and causes to be executed’ 
is called by the wise a money bond."^ By the word Adi (and thcf 
like) are to be understood a deed of purification and the like. 30 

A deed of purification and others are thus spoken of by K^ty^yana : — 

“ When an accusation [brought by the people] is got over by people 
by doing penance, a writing [made by the people] and attested by 
witnesses [declaring such purification] is called a deed of purification. 
When an accusation is brought, the writing passed amongst the 
leading people, reciting how it ended, is to be known [as] a deed of 
peace. When a boundary dispute is decided, the writing [reciting the 
decision] is called a deed of boundary [settlement] ." 


» Vlr. 1. 59, p. 2 , * VIr. 1. 59, p. 2. 

• The latter part evidently refers to the borrowcr’g «urety, whom the borrower 40 
c-auae* to enter into the suretyship by a writing at the foot of the original bond. 

* Vir. 1. 59, p. 2. 
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Praj^pati states wtat is a deed of double bailment : — If a creditor 
pledge to another a thing pledged to himself for the same money, 
he should make a deed of pledge for the same, and should deliver to 
him the original [deed of pledge]/^^ 

Ydjnavalkya also (ch. ii., v. 94) Having paid the debt, the writ- 
ing should be caused to be torn, or another should be made for acquit- 
tance/^^ 

N4rada mentions the difference between the aforesaid writings in 
one^s own hand and those made by another : — “ Writings are of two 
10 kinds, those made in one’s own hand and those made by another, and 
without attestations or with them [respectively]. Their validity de- 
pends upon the usage of the country/^® Ydjnavalkya [ch. ii., v. 89]: — 
A writing in one^s own hand, though without witnesses, is declared to 
be evidence, provided it be not caused by force or fraud.^* Balam, 
[that is] force, duress ; JJpadhih [fraud through] covetousness, &c. The 
same [author] states a distinction in regard to writings made by another 
(Yajnavalkya, ch. ii., vv. 84, 85) : — " Whatever contract is entered into 
by mutual consent, there should be writing [made about it] attested 
by witnesses, headed with the name of the creditor, giving the year, the 
20 month, the fortnight, the day [of the month], names, tribes, families 
of the parties, their scholastic titles, the names of their fathers, Ac.^^ 
Sabrahmachdrikam (scholastic title), an epithet of respect containing 
the Bahvrich [or any other VedtJ ; and its branch] as Bahvrichah (a 
student of theBahvrichhra,nch); Kath^h (a student of the Kathah branch 
of the Yajurveda), &c. The same [attihor] says (ch. ii., vv. 86, 87, 
and 88) : — ** When the terms of a contract are written down, the debtor 
should sign his name with his own hand, adding, ' What is written 
above has the a.ssent of me, son of such a one^ * The witnessea 
should sign with their fathers' names before [their own], thus: — ^Here 
80 I, so and so, am a witness.' These witnesses should b© even [87]. 
Then, at the end, the person who wrote the document should write, 

‘ At the request of both parties, this is written by me, so and sc, son of 
such and such' [88]." Samdh (even), [that is even] in number and 
qualifications. According to some, the particle a may be prefixed to 
the word 8amdh, thus making asamdh, or uneven.* 

Ndrada : — If a debtor be ignorant of writing, he [mayj cause his 
assent to be written, and if a witness be so ignorant, he should cause 
his attestation [to be made] by another witness in the presence of all 
the witnesses."^ 

40 ‘ Vir. 1 . 59, p. 2 . ~ ~ 

* The receipt is to be passed in case the original writing is lost : see Vir. 1. 59, p, 8. 

* Mit. ch. ii. 1. 33, p. 1. A deed written by the debtor’s own hand requires two 
attestations. 

* Vir. condemns the reading atamiik or uneven : aee 1. 60, p. 1. 


•/Wd. 
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Y4jnayalkya and Bphaspati explain tlie tliree kinds of royal writings 

Bav.i Wrifm.,. before mentioned (Y^jnavalkya, cb. i., 

Royal writing.. :-~^^HaviDg given 

land or a corody, let the king execute a writing of the gift [317] for the 
information of future blessed kings. On a piece of cloth or a copper^ 
plate marked above with his seal, [318] the king, having written 
* W down the names of himself and of his ancestors, and* the dimen- 
sions of the gift and a description of its boundaries, [319], 
should issue a permanent grant bearing date, and his signature made by 
his own hand [320]. Nibandhah (corody), what is given by the 10 
king, &c. out of the produce of a mine and the like. Pratigrahah [is] 
that which is received as a gift, such as laud, &c. Parimdnam [means] 
its dimensions. D&nam, or gift, [is] that which is given, such as 
a house, &c. Chheda [means] boundaries or its limits. Upavarnanam 
(its description) [means] the mention of its boundaries, &c. [so as to 
identify it]. 


Likewise [Brihaspati^] : — When a king, pleased with the services, 
valour, and the like of any one, grants land, &c. by a writing, that writ- 
ing is called Prasddalikhita (a writing of favour). When, after the 
decision of a suit by [investigation into the] proofs of both parties, the 20 
king gives a writing to the successful party, it is called a jayapatra 
(a writing of success, or a decree). 

Vydsa speaks of a king’s substitute thus : — The Secretary for Peace 
and War, by command of the King himself, may write down the royal 
mandate on a copper-plate or cloth.’’ The same author observes that 
the king should write his signature of assent to it : — [The Secretary 
for Peace and War should write down] the boundaries and measure- 
ment, and]the king should himself write with his own hand, * I, so and 
BO, son of such and such a king, assent.’ ” Sannivesam (boundaries) 
and pramdnam (measurement); cha (and) must be connected with the 30 
preceding sentence [or verse] . 

Vasishtha mentions four kinds of royal writings — A sdsana or 
mandate should be known as the first. Next is ajayapatra, or a writing 
of success [a decree] ; djndpatra, or an edict ; and a prajHapanApatra, a 
letter conveying a request. This is the four-fold division of royal writ- 
ings. That by which a commission is issued to the dependent kings, 
servants, the governors of provinces, and the like is called an edict. 
That letter by which a request is communicated to a sacrificing priest, a 
fomily priest, a preceptor, and such worthy and revered personages, 
is called a letter of request.”® Sdsana (a mandate) and jayapatra (a 40 
decree) have been explained before. 


^ See Vh. 1. 60, p. 2. * 


• Vir. 1. 61, p. 2, 
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Yijnavalkya (cli. ii., v. 91): — '' If a document is in another country, 

^ if it is nnintelliffible, if it is lost, 

Old docuaicnts. _ , ^ . 

efiacedj or stolen ; likewise if it is torn, 

burnt, or cut asunder, [the king] should cause another to be made.'' ‘ 
Ndrada : — If a document is left in another country, if it is worn out 
or unintelligible, or stolon, in the case in which it exists, time should be 
allowed [for its production,] and in those casejs in which it does not 
exist, attestors should be examined.'*'^ Brashtarali, [means] attest- 
ing witnesses. 

10 In their absence recourse should bo had to an ordeal, from a text of 
Kdtyayana : — When there is no writing or witnesses in a suit, [the 
king] should prescribe an ordeal." Ydjuavalkya [ch. ii., v. 92] : — The 
correctness of a disputed or doubtful writing may be established by 
[comparing it with] something written by the [party writing] with his 
own hand, and the like ; [also] by presumption, by confrontation [of 
parties], by direct proof, by marks, by previous connexion, by a [pro- 
bability of] title, and by inference." Yulctih (presumption), inference 
from circumstances; Prdptih (confrontation) is a meeting of the 
parties in one place; Chihnam (mark), [such as] impression of a seal, 
20 & 0 ; Kriyd (direct proof), witnesses and the like; Samhandhah {con- 
nexion), established connexion; Agamah (probability of title), that is, 
some probable mode of acquisition ; Eetuh [means] inference [from 
given premises]. Praj^pati: — ‘‘The decision in respect of a royal 
grant should bo made with particular care by an inspection of his 
own handwriting and seal, and the handwriting of the writing." 

Brihaspati : — A document executed by a dying person, an enemy, 

a person oppressed with fear, a diseased 
Invalid writings. person, a woman, an insane or intoxi- 

cated person, a person in disti-ess, at night, by fraud, or by force, does 
30 not stand good. Where even one witness attesting a writing is infa- 
mous, and reproached by the people, or where the writer thereof is of 
a similar character, it is called a false document.'^^ 


POSSESSION. 

N4rada : — “ Possession with pure title becomes proof ; with a vicious 
Possession possession does not amount to 

proof. Vy^sa distinguishes possession 
by other adjectives similar to ‘ having title/ [thus]: — “ It is desirable 

» V£r. 1. 61, p. 2. • Mit. ch. ii., 1. 34, p. 2 j VIr. 1. 61, p. 2. 

» V£r. 1. 62, p. 1. * Mit. ch. ii., 1. 13, p. 2 ; V£r. 1. 64, p. 1. 



21 


0 . IT, S. IT, 1 — 4 ] 

that possession be five-fold, with a title lasting for a long 
* time, continuous, uninterrupted, and* in the neighbourhood of 

the adverse party 

Mere possession is not sufficient to constitute a valid claim, as N^ra- 
da observes : — '' He who pleads enjoyment alone, and no title at all, 
should be considered a thief by pretence of false possession/^® This 
should be understood to refer to a period of time fit for recollection 
[of legal title]; but where it is unfit for recollection, the same author 
observes that free enjoyment is good evidence. Thus [in the case of a 
transaction] within the memory of man, ^ it is desirable that enjoyment 1^1 
of land should be based on title [before it is recognized] ; [but in the 
case of a transaction] beyond the memory of man, enjoyment by three 
successive generations suffices, owing to the absence of proof [to the 
contrary], even in the absence of title/^ Anugamihhivat. (Owing to 
the absence of proofs) that is, owing to the impossibility of deter- 
mining the absence of title by reason of the improbability of meeting 
with direct evidence [to that effect]. In cases occurring at a time 
beyond [legal] memory when the memory of a want of title [is handed 
down] by tradition, the same [author observes]: — ''On him, the 
sinful man who enjoys possession without title even for several hundred 20 
years, the king should inflict the punishment due to a thief As to what 
says the same author: — "That which has been even unjustly enjoyed by 
three ancestors, including the father [of the present occupant], 
cannot be taken away from him, as it has come through three descents 
in succession,^^ it means that what has been enjoyed by three ancestors, 
including the father, even without title, cannot be taken away ; much 
less [can that be taken away] where there is improbability of direct 
evidence. Even in the text of Harita, viz.: — "When possession may 
have been enjoyed by three former persons without a good title, dating 
from its commencement, it cannot be taken away, having passed 30 
through three successive generations,^* the meaning to be understood 
[is] 'without a title which does not reach the beginning^ — ^and not 
' without any title at all/ Again, when Y^jnavalkya [ch. ii., v. 28] 
says,. He who has acquired a title must, when [the title is] im- 
pugned, prove it ; neither his son, nor his [son^s] son, [are required to 
prove it] : for [in their case] possession carries greater weight,^' it 


* Hit. cb. ii. 1. 13, p. 2 5 Vir. 1. 64, p. 1. • Vir. 1. 64, p. 1. 

* See Mitikehari ch. ii., 1. 13, p. 2 ; a hundred years is given as the time for recol- 
lection, from a text in the Fedoi.*— " “ Man’s age is one hundred.” See 

also Viramitrodaya 1. 64, p. 1 ; Steele’s Summary of the liaw and Custom of Hindoo 40 
Castes [1st ed.J, p. 80. 

* Mit. ch. U., 1. 14. p. 1 ; Vfr. 1. 64, p. 2. 
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means fcbat the acquirer of title will be amerced if he does not prove his 
title; but his son, &c. will not be amerced [if they fail to prove it] — 
that is, if they do not succeed in establishing title. This is the con* 
elusion. Thus says Hdrita ; — ** The acquirer of a title not proving it 
is liable to amercement, not his son, his [son’s] son ; but both [the son 
and his son] are liable to be deprived of the thing possessed as well 
as himself.^’ * 

Y^jnavalkya [ch. ii., v. 29] ^'If a person whose title is impugned 
should die, his heir should establish it ; in such a case enjoyment with- 
10 out title is no proof.’^ Biktht (heir), a partaker of the heritage, such 
as the son, &c. ; tarn [means] to the title. 

Possession for a long time is proof : this is contrary [to the con- 
clusion of Y^jnavalkya] : because the plaintiff loses even by short 
possession [of the opponent. This is the difficulty]. Thus observes 
the same [ch. ii., v. 24] : — To him who sees another enjoy his land for 
twenty or his money for ten years, loss [of that thing] occurs.’’* [The 
difficulty] is thus answered. It only means that the owner shall lose 
the profits derivable from the land, or the like, for the time that he sees 
another enjoy it without interruption by himself, — not that he shall also 
20 lose the land or the like thing [money, &c. ] ; unless such an interpreta* 
tion is made, it would be opposed to the text [quoted above] : — '' He 
who enjoys without a title, &c.” 

K^tydyana; — No argument resting on possession should be adduced, 
by the forcible possessor or his son, in the case of a beast, a woman, a 
man, &c. This is the law ordained.”® Ndrada A pledge [or mort- 
gage], boundaries, an infant’s wealth, a sealed deposit, an open deposit,* 
women, the king’s or the J^rotriya^s property ; these are not lost [to 
the owner] by another’s possession [of them] Mann [ch. viii., v. 
146,]:— A milch cow, a camel, a riding-horse, an animal to be trained, 
30 and other things used with friendly assent, are never lost to the owner.” 
Damijah prayujyate, [that is] delivered over for the purpose of being 
broken. [End of (Possession).] 

WITNESSES. 

^ Now* [about] witnesses -In the Todar^nanda,®, N^rada 

says : — 

When matters between two litigant parties are doubtful, they shoulc 

» Mit. ch. ii., 1. 16, p. 1. ■ Vir. 1. 62, p. 2. 

* Vir. 1. 69, p. 2 ; Mit. ch. ii., 1. 12, p. 1. 

* Yyavihiratattvft pp. 48, 49, deteribes vpnnidhi si orosmenti given for ute 
40 through affection. See alio Menu ch. viii., v. 49. 

■ Mit. ch ii., 1. 12, p. 2. 

* A work compiled under the auspices of Mat, one of the tninisieri of Akhar. 
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be cleared by means of witnesses wbo have derived their knowledge 
by having seen or heard them/^» 

Bphaspati declares their divisions : — " Witnesses are declared to be 
of twelve sorts, — written, caused to be written, concealed, recollected, a 
member of the family, a messenger, a spontaneous witness, one in 
answer, another man employed in the business, the king, his superin- 
tendent, and likewise the [people of the] village . LiJchitah (writ- 
ten) — ^entered by the plaintiff in a deed ; Lehhitah (caused to be enter- 
ed) [in a deed] by the defendant at plaintiff's request; G4dkah 
(concealed), one made to hear [the defendant] behind partition or the If 
like ; Smaritah (recollected), reminded again and again of the business ; 
Yadrichliikah (spontaneous), a witness coming to give evidence of hia 
own accord; TJttarah {one m answer), speaking after witnesses upon 
hearing or being told [their evidence]; Adhyahshah (superintendent) 
the judge; and this is meant to include the assessors and other 
[members of the Court] by reason of the text of Kdty^yana : — The 
scribe, the judge, and assessors in succession, [the one in the absence 

of the other]/' 3 

The same (Brihaspati) [says] : — There should be nine, seven, five or 

four, or even three (witnesses). If they 20 
Their number. Srotriyas (i.e. learned in the Vedas), 

then two should be examined. A single witness should never be 
examined. Written and concealed witnesses must be two [of each sort] ; 
spontaneous, recollected, men of tJie family, as also those called in 
answer, must be three, four, or five ; a single witness is sufficient for 
proof, if he be a messenger, an accountant, one employed in the busi- 
ness, the king, or the judge. Of the written and such-like witnesses 
one only is enough [if examined] with the consent of both parties, as 
Ydjnavalkya obser es. [ch. ii,, v. 72]: — ^^With the consent of both 

parties, even one person becomes [suf- 30 
One witness. ficient as] a witness, if he be proficient in 

the duties laid down in the Srutis and Smritis."^ Vydsa : — Even one 
witness whose actions are pure, who is proficient in Dharma, and whose 
word is known to be true^ is enough, especially in criminal proceed- 
ings. Anuhhutav&k (whose word is known to be true), who is generally 
found to speak the truth. Kitydyana says that even one witness is good 
in cases of deposit and the like even if he be not an Apia, or always 
truth-telling witness. In a very secret deposit, even a single witness 
is declared [sufficient] evidence ; in things borrowed for use even one 
individual sent by the plaintiff may become a witness."® Ydchitam 40 


» Vir. 1. 44, p. 2. 
* YIr,l. 47, p. 1. 


» Vir. 1. 45, p. 2. 
» Id. 


* Vir. 1 46, p. 2. 
« Vir. 1. 47, p. 1. 
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(things borrowed for use) ornaments, &c. such as earrings and the like 
brought on the occasion of a marriage, &c. 

The same authority considers one witness sufficient in disputes about 
sales. He by whom an article for sale is made, should be made to 
prove it. In a dispute about it he alone is declared to be proof.^' ^ 

And Vydsa declares their qualifications \i,e. of witnesses] : — Persons 
endued with a sense of justice, persons having sons, persons born in 
distinguished families,^ persons of pure extraction, truth- tellers, 
persons performing the rites prescribed in the Vedds and Smritis, 
10 persons devoid of anger and envy, Srotriyas (persons versed in the 
Vedas), persons not dependent upon others, learned persons, persons 
residing in the place, and people in the prime of manhood should 
be made witnesses in [transactions of] debt, &c. by the wise.'' 
Ndrada : — Among Srenis,^ the heads of the Srenifi, among Vargds, 
heads of vargas ; amongst outside people, persons living outside, 
and women among women, become witnesses."^ Kdtydjana thus men- 
tions the vargis (beads of a varga ) : — The Lingis (persons wearing a 
linga or a symbol), the Srenis, the Piigas*^, and other communities of 
traders, so also members of other communities : these Bhrigu calls 
20 vargas (guilds or tribes). The Ndyak^s or leaders of the communities 
of Ddsas [or slaves]® the Charanas (bards), the wrestlers, those 
who live [by driving] of elephants, horses, and carriages, are called 
vargis. Ydjnavalkya speaks of witnesses even of different castes [ch. 
ii., V. 69]:—^' Witnesses [it should be known] ought to be more than 
three ; [they should be] devoted to the performance of rites prescribed 
in the Vedas and Smritis ; of the same caste, of the same class; [failing 
these] all witnesses of any caste or class." 

The same [author] mentions inadmissible [witnesses] [ch. ii., v. 70, 
71] : — A woman, an infant, an old man,^ a gambler, an intoxicated 
30 person, a person possessed by an evil spirit, an infamous person, a 
performer on the stage, an infidel, a forger, a deformed person, one 
degraded from caste, a friend, one interested in the subject-matter of 
the suit, a partner, an enemy, a thief, a ferocious person, one 
* known to bo a liar, an outcaste, and the like are inadmissible* 
witnesses."® Nirdhutah (an outcaste) a person cast out by his 


^ Vh. 1. 47, p. 2. 

* The original, which is mmdaht means also according to the Madanaratna, 
* persons acquainted with past transactions,* and according to another author * persons 
of respectable character.* See also Viramitrodaya 1. 46, p. 1. 

40 * See above, p. 4. ♦ See above p. 4. ® Vir. 1. 47, p. 1 . ® Vir. 1. 46, p. 2. 

^ Above 20 years of age: Mitdkshari 1. 28, p. 1. * Vir. 1. 47, p. 2. 
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kinsmen. The words [an oufccaste] ^ and the like’ include slaves., 

<fec. Bi'ihaspati : — The mother's father, the fathor^s brothorj the 
wife's brother, and mother's brother, the brother, the friend, and the 
son-in-law are bad witnesses in all disputes.''^ Ndrada Ho who, 
not being montionod, comes of his own accord and speaks is technically 
called a selfspokon man. Ho is not (it to be a witness."- Kiltyayana : — 

Should one of the witnesses recorded or summoned by a party utter 
a falsehood, all those witnesses become incompetent witnesses."’' 

Ndrada speaks of the competency of even those [described above as 

inadmissible] to give evideiico in some 10 
Exceptions. ,, i i 

cases : — blaves, wicked men, and others 

who are declared to be bad witnesses, — these also may be admissible as 

witnesses, regard being had to tho gravity of the matter [in dispute]." 

In the absence of [other] witnesses, [says] — Manu [eh. viii., v. 70]; — 

If there be no witness, even a woman, an infant, an old man, a pupil, 
or a kinsman, or a slave, or a servant maybe admitted to give evidence." 
Yajhavalkya [ch ii., v. 72] In adultery, theft, assaults, and a 
Sdliasa (a heinous offence), any person may bo a witness." Although 
adultery, &c., are included in the term Sahasa, they are separately 
mentioned to include adultery, &c., committed in secret. Usanas ; — 20 

A slave, a blind person, a deaf person, a leper, a woman, a minor, an old 
person, and the like, — even these, if uninterested, are deemed competent 
witnesses in a Sdkasa, [or a heinous offence]," Anahhisarnhaddhdh 
■(uninterested) impartial. 

Brihaspati : — When witnesses summoned in an action are faulty, tho 

Objections to «itne«e.. adverse party may expose [them]. But 
the litigant attributing faults to faultless 
witnesses is liable to pay a fine equal to an equal amount."'*’ Vddi 
(litigant) heremeans the defendant. Tatsamam (of equal amount), equal 
to the sum claimed in the action.^ Vydsa : — ^"Phe faults of witnesses are 30 
to be stated in court by the defendant; when they are all committed to 
writing; they being read, [the witnesses should be required] to reply 
to them." The meaning is that having regard to the faults set in 
writing, the witnesses should be required by tho assessors to give 
[satisfactory] explauation on the subject. The same : — In the answer 
by admission,® witnesses are never fit [to be called] ; [in an answer 
given] otherwise, the defendant should, by evidence, rebut [the plain- 

‘ V£r. 1. 50, p. 2. • Vir. 1. 47, p. 2. » Vir. 1. 48, p. 1. 

* Tir. 1. 51, p. 1. 

® According to the author of the * Viramitrodaya* and Aparirka, a commentator on 40 
YAjhavalkya, * equal to the fine to be paid by a false witness.’ 

® One of the fear kinds of answers; see p. 11, line 2. 
d 
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tiff^s witnesses] , If the defendant does not clearly rebut, he must pay a 
fine ; the witnesses if rebutted [or contradicted] , are to be rejected 
as improper witnesses. In like manner, if the plaintiff sits quiet 
[in the presence] of the [opponents proper] witnesses, he must pay 
a fine as laid down by law/^‘ Atony athi (Otherwise), means in an 
answer except that of admission. Bhdvamyah (Rebut) that is ho 
should make them admit their faults; or should bring their faults 
home to them. Kriyayci, i. e. by evidence. The rebutting is to bo 
as clear as possible ; this is the meaning. But the text objections 
10 to or faults of witnesses so established by the people in general 
are to be admitted by the Assessors [as such], and are not to 
be considered as requiring proof lest there be the impropriety 
committed [of requiring an endless series of proofs] has re- 
ference to witnesses publicly known to be truthful. In case of 
these disqualifications being unknown to the defendant, the samo 
author says : — Those faults in proof should be exposed by the 
litigant ; and those concealed should be made clear by the assessors in 
time by the [aid of the] SdstraJ* 

The meaning is that concealed faults should be exposed by expound- 
20 ing the Sdstra before the examination of witnesses [begins]. There-' 
after says Brihaspati, they should not be mentioned. Thus — What- 
ever faults in or objections to a document or witnesses there may bo, 
they should be declared at the tiial before examining witnesses ; if they 
be afterwards spoken to, they should not bo reckoned as faults^^^ uHdn, 
that is the speaker^ beginning to speak [should be stopped] ; this is tbo 
meaning.'* The termination Ictah [in the word iiktah above] denotes an 
agent according to the aphorism [of Panini] And the affix Ictah applied 
to an action begun, denotes, an agent.^^ [cli. iii., qr. iv. 1.] In such a 
case, their punishment is thus stated by Kdtydyana : — He who, when 
30 the matter in dispute has been deposed to, may object, as disqualified, 
to witnesses not objected to before, and shall not give reasons in support 
of his objections, shall be fined in the lowest amercement.'^® If the 
witnesses are unable to clear themselves of the objections brought 
against them, the party interested must do it, as Brihaspati says,— 

^ Mit. ch. li., 1. 29, p. 2 ; Vir. 1. 51, p. 2. 

* This logical offence it technically called anavastMf a mode of proving by an endless 
aeries of statements (See a quotation from Yyisa in the Viramitrodaya on the subject 
of witnesses, 1 51, p. I.) 

» Vir. L 51, p. 2. 

^0 * This is properly a passive participle, but according* to a rule of grammar quoted 

in the text it must be taken here in an active sense. 

* This evidently refers to assessors : See Viramitrodaya 1. 51, p. 2. 

® Vir. 1..51, p. 2 . 
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He whose documents or witnesses are found fault with in an action, 
cannot gain his cause, until he clears up the faults found in it.'^^ 
tat (It) signifies document &c. 

Kdty^yana* prescribes punishment to suborners of false wit- 
* nesses [thus]: — He who with a desire to gain a cause, sets up 
false witnesses, shall be deprived of every thing belonging to 
him, :*nd should also be made to lose his 
Subornation of Perjury. cause.^^^ am [that is] lose the 

subject-matter of the claim. N&rada describes the means for determin- 
ing [who are] false witnesses, ** He who appears as it were uneasy by 10 
reason of the wickedness of his own crimes, shifts from place to place 
or runs after [another person], who suddenly coughs much, and likewise 
draws his breath now and again, who scratches the ground with his feet, 
who shakes his hands and clothes, the colour of whose countenance 
changes, and whose forehead sweats, whose lips become dry, who looks 
above and about him, and who talks much irrelevantly, in a hurried 
manner, and without being questioned, should be known as a false 
witness. Such a wretch should be punished severely 

Kdty^yana and .also Manu [ch. viii., v. 87, 79, 80] state the mode of 

Examination of ivitnesaei. examining witnesBes In the forenoon, 20 
the Judge being purified, should ask 
the twice-born to give true evidence in the presence of [a symbol of] 
divinity and Brdhmanas, their faces b5^g turned to the north or to 
the east [87]. The witnesses being assembled in the middle of the 
Court-room, in the presence of the plaintiff and the defendant, the 
judge should examine them, after addressing them all in the following 
manner [79] . All that ye know to have reciprocally taken place be- 
tween the parties in this case, declare with truth, for your evidence in 
this case is [required] [80]. 

In disputes about kine, horses, and the like, the same [Katydyana] ^ 30 
requires also the presence of the subject-matter of the claim : — ^'In the 
presence of the plaintiflT and the defendant, and near the subject-matter 
of the dispute, the J udge should require them to produce the evidence 
of witnesses openly, and never behind. [Evidence may sometimes be 
taken] in the vicinity of the subject-matter in dispute even in the 
absence of them both. This rule holds in [the case of] quadrupeds, 
bipeds, and immoveables. In disputes about articles of weight, of 


^ Vir.l. 51,p. 2. • «Vir.l. 52,p. 1. 

•*» V'lr. 1. 52, p. 1; he should not be fined, but otherwise punished so as to deter 
perjurers. 40 

* Vir. 1. 62, p, 2. 


* Id. 
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number, and of measure, tbe judge may ask witnesses to give their 
evidence even in the absence of the matters in dispute : not in other 
cases/^^ Taijorapivmd hvachit (Sometimes, even in the absence of 
them both.) [The meaning is that] even without the presence of the 
plaintiff and defendant, [but] in the vicinity of the thing in dispute in 
Bomo cases, [such as in the case of] quadrupeds, &c. ; Taulyam (articles 
of weight), things fit to be weighed, such as gold, &c. Ganimain (Of 
number), fit to bo numbered, such as coins, &c. Meyam (of measure) 
fit to be measured, such as rice, wheat, &c, Ahhdve^i (even in the 
10 absence of) that is of the matter in dispute [such things of weight, &c.], 
kriydhdreshn (in disputes) [that is] in legal proceedings. In cases of 
murder the depositions of witnesses should be taken in presence of 
Siva,^ as the samo^ author observes: — In cases of killing living 
creatures, witnesses should be required to give their evidence in pre- 
sence of Siva, in the absence of any marks of killing ; but if there be 
marks, they [the marks] should be exhibited and proved. Tat 
(that), signifies the depositions of witnesses which should be taken [in 
the presence of Siv^] in the absence of any marks of killing; Anyathd 
(otherwise) when there are marks of killing. The same : — Procras 
20 tination must not be made by the king in examining witnesses ; great 
sin arises from procrastination, such as failure in performing religious 
acts [during the time lost]^/' 

N^rada: — Having called witnesses and bound them firmly by an 
oath, he should examine them all separately, all of them being known 
to be following the rules laid down by law, and being acquainted with 
the matter in dispute.'^® Vdsishtha, — ^'That act which was seen by 
all of them together should be told by them in the same manner ; but 
that [which was seen by them] separately should be related separately 
by each. But where an act has become known to witnesses at different 
30 times, there witnesses must be examined separately. Thus is the rule 
laid down.'^^ 

Manu [ch. viii., vv. 113,102 ]; — ** A Brdhraana should be required to 
^ swear by [hisj truth, a Kshatriya by his 

riding animal and his weapons, a Vaisya 
by his kine, grain, and gold, a Sddra by [imprecating on his head if 
he speak falsely] all sins [113]. The Brahmands who tend herds of 
cattle, who trade, who practise mechanical arts, who live by dancing 
and singing, who are hired servants or usurers, should be dealt with as 
[if they were] Sddras [102],^' Those who are fallen from their proper 
40 duties, who live upon food given by others, and who long for the pri- 

^ Vir. 1. 52 , p. 2. * Siva being the destroyer. * This is also K^tydyana. 

* Vh. 1. 52, p. 2. » Vir. 1. 53 , p. 1. « Vir. 1. 53 , p. 1. ’ Vir. 1. 53 , p, 1. 
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vileges of the twice-born, should be treated as 6udras^', ‘ 'By thy speak- 
ing falsely, thy truth will perish^ [this in the case of the Brdhmana} 
and the like ; such is the meaning. The test for determining the 

m ^ 1 truth or falsehood in the depositions of 

Test of evidence. 

pati]. — "The king should declare the matter in dispute as proved, if the 
evidence be warranted by or conformable to, the place, time, age, thing 
in dispute, and the name and caste [of the deponent] Ydjnavalkya 
lays down a rule for deciding when witnesses make contradictory 

statements, [ch. ii., v. 78] .* “ If the evidence is contradic- 10 

* tory, the testimony of the majority prevails ; if the witnesses be 
equally divided, the testimony of the virtuous, and if the virtuous 
are [equally] divided, the testimony of tho most virtuous should be 
admitted.'' 

The same author prescribes punishment for not deposing after 
having agreed to give evidence [ch. ii., v. 76] : — "A person not giving 
evidence should be made to pay by the king the whole debt together 
with a tenth added thereto on the forty-sixth day."^ Sarvava (the 
whole), including interest. Sadakdbandhakam (together with a tenth) 
that is, together with a tenth share added thereto The tenth share is 20 
to be received by the king, and the creditor should receive the debt 
with interest as stated in the Mitakshard.'^ 

The same lays down punishment for one who having knowledge 
[of the matter in dispute] refuses to give evidence as a witness [ch. ii., 
v. 82] : — " He who having been called upon to bear testimony con- 
ceals it under the influence of passion should be fined eight-fold ; [if 
a Brahma^a] he should be expelled.'^ ^ Such a witness is to be fined 
eight times the amount of the fine to be inflicted on the party losing 
the suit. A Briihmana unable to pay the fine is to be expelled. Ac- 
cording to the Mitdksharfi,® the Kshatriyaa and other [lower orders] 30 
should be made to work at their own proper occupations. Manu [ch. 
viii., V# 108]: — "That witness who having given evidence sufTers 
from a disease, or from fire, or from the death of a relation, within 
seven days, should be made to pay the debt and a fine.'^ T^jnavalkya 
[ch. ii, V., 80]: — “ Even when evidence has been given by witnesses, 
if other more excellent witnesses, or double the number of witnesses 
first examined, should depose contrary to what they have done, the 
first witnesses become false:*' — N4rada " After a cause has been decided, 


* Vir. 1. 53, p. i. 

• This text is referred to Brihaspati ; see Vir. 1. 54, p. 1, 

» Vir. 1. 64. p. 2. * Mit. ch, ii. 1. 29. p. 2. 

» Vir. 1. 57, p. 2. » Mil. ch. ii. I 31, p. 2. 


40 
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proof, wlietJber by documents or witnesses shall become useless, unless the 
same were made known before/^ ‘ Ydjnavalkya speaks of a permis- 
sion to give false evidence in some cases, and of a penance to be per- 
formed in consequence [ch. ii, v. 83] : — Where men of the four 
classes would be liable to suffer capital punishment [if truth were 
spoken], there indeed the witness may speak untruth; for the purifi- 
cation from that offence, an oblation of rice should be presented to the 
goddess Sarasvati^ by the twice-born/^ ’ Vishnu prescribes the [fol- 
lowing] penance for a ^adra ; — “ And a Sddra should give one day's 
10 fodder to ten cows/^ Aikahikam (one day's fodder) that is as much 
as will be sufficient to feed them a [whole] day. 

[End of the Section — Witnesses.] 


[The disquisition on JDivya (ordeals) is omitted in the translation 
as it does not form one of the eighteen titles of law or procedure laid 
down by Nilakantha ; and because also it is now practically use- 
less. Sanshrit students will find the original in Part L pp. lt> — 30. 
Oaths form one of the ordeals ; bnt as they are now resorted to in tho 
ordinaiy administration of justice, especially civil justice under Act 
X, of 1873, (the Indian Oaths Act,) Nilakantha's observations on that 
20 subject are translated and are now laid before the English reading 
public.] 

OATHS. 

♦ Manu [ch.viii., v. 118] : — A Br^hmana should be sworn in 

♦ [the name of] his veracity ; a Kshatriya, of his riding animator 
his weapons ; a Vaisya, of his kine, grain, or gold ; [and] a Sudra, 

of all sins.^^ Brihaspati : — A man's veracity, riding animal, weapons, 
kine, grain and gold, the gods, the feet of Br^hmanas, and the heads 
of his son and wife, these are the [forms of] oaths always serviceable 
in small disputes. In the case of Sdhasas (heinous offences) and im- 
30 precations, the inquiry should be by ordeal.” 

Y^jnavalkya [ch, ii., v. 113]: — There is no doubt but that he is 
pure on whom no frightful calamity by the act of God or of the king 
falls within fourteen days [from the time of his taking oath]"'* Qhordm, 
(great,) as according to the Mitdkshar^ [a difficulty] of small conse- 
quence is unavoidable by mortals,^ Also Kitydyana says " So to 

> Y£r. 1. 34, p. 1. 

* She being the goddess of speech which has been polluted by an untruth. 

• VIr. Lr)8,p.2. 

♦ The Vlramitrodaya says ' within the fourteenth part of a day’, but this is evidently 
40 wrong from the expression * Saptaka [seven days]’ used further on in tho same sense. 

* Mit. eh. ii., 1. 45, p. 1, 
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whom no frightful calamity, by the act of God or the king, happens 
within fourteen days [from tho time of his taking oath] is to be con- 
sidered as pure by his oath.^^ Vyasanam, misfortune ; Qlm'am, causing 
great suffering, as according to Vdchaspati Misra and Smdrta-Bhattd- 
chdrya, a [human] body is necessarily liable to small accidents. 

Again, Kdtydyana: — ^^Now in the case of contradiction of the oath 
accompanied with misfortunes by the act of God within two weeks, tho 
thing claimed should by all means be caused to be given together with 
a fine. When to him [L c. the performer of the ordeal] alone, and not 
to all, happens disease, fire, or the death of a near relation, he should 10 
be made to pay the debt and a fine. Fever, dysentery, boils, great 
pain in the deep-seated bones, diseases of the eyes, or of the throat, 
or madness and headaches, and a fracture of tho arm, these are the 
diseases to which mortals are subject [by tho wrath of] God.'' 

As [it is stated that] a contradiction of an oath by death of a kins- 
man, &c. [takes place], when [that calamity happens] to him alone, 
plagues and such [diseases] are excluded. The words ‘ to him alone' 
show that diseases [happening] to the [party] challenged, and not to 
his sons, and such others, are a sign of contradiction [of oath]. That 
that [calamity] should be great and not small has been already said. 20 
It is by a [similar] reasoning that Vdchaspati Misra says : — ^'Diseases 
and the like happening to the challenged [party] , only when great, are 
a mark of failure." For the same reason the death of a near relation 
is mentioned, but not his disease or the like. 


DETERMINATION OF HERITAGE. 

Now, ownership useful in the determination of heritage [is ex- 
pounded.] 

That [ownership] is a special capacity produced by the acts of 
purchase, acceptance, and the like.^ Its being created by purchase, 
and the like is understood from the people's transactions, and [does] 30 
not [proceed] from law.** Because even those ignorant of law know it. 
Also because tracing it to law is liable to [the logical objection of] 
cumbrousness. In the Nayaviveha, Bhavandtha is of thesame opinion. 

^ The dehnition given by Jiindtav^ihanR is " 

which means ** ownership, implies the quality [in the object owned] of being used [by 
the owner] according to his pleasure, and arises out of law.” The definition which the 
commentator of Jimdtav&hana would adopt is that of the Naiyayikas, viz. 

i. e. a thing beyond the seven categories or substances of the Nydya philoso- 
phy. See Jim. p. 1 1, lines 15-17. Vlr. 1.165, p. l,Unell says: ** 

which means t* ownership is a property indicative of the 40 
quality [in the object owned] of being used according to pleasure.” 

* Jim. p. 25. 
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As to wliat Gautama [says]: — Ownership [arises] by heritage, 
purchase, partition, taking [of unowned things] , finding [of treasure- 
trovo] ; to the Brahmana, acceptance is an additional mode [of acquiring 
ownership] ; to the Kshatriya, [obtaining] by conquest/ gain [by 
commerce and service], for the Vaisyas and Siidras [respec- 
* tively]/^ this text is [merely]* an exposition of the causes 
accepted by the people. For people use the term riJctha [herit- 
age] for what becomes one's own by the mere extinction of the 
[previous] owner's property therein. The word wa/ra (mere) is used 
10 to exclude purchase, acceptance, &c. [Therefore] here, [in the text 
of Gautama] in the extinction of the owner's property, lies the capacity 
of the term rikiha [heritage] ; because it [riktha] is associated with 
purchase, and the like [which are] causes producing ownership.^ Also 
because of the logical rule that the apprehension of the object (substan- 
tive) cannot bo without taking in the property (adjective),® 

Dhdresvardchiirya says that the father being alive, the sons, &c. 
having no ownership previously produced in his property, their owner- 
ship is generated by partition* The author of the Smriti-Sangraha 
[says the same]."^ is so. Because by the text, 

20 “ birth itself ownership of wealth is gained,**® it is to be under- 
stood that the birth of a son is the cause of his ownership in the 
father's wealth, which is known as ownership arising from sonship ; 
because also of the text of Ydjnavalkya [ch, ii,, v. 121] : — “ The 
ownership of both father and son is the same in land, a corody,® or 
wealth received^ from the grandfather." This cannot be [construed 


^ Vir. 1. ICly P* would include wealth obtained by Bnes and the like, and in the 
case of a ruler this seems to be proper. 

* In the case of Riktha^ extinction of the owner’s property is the cause from which 
arises ownersbiji to the Rikthi [to the inheritor], just as purchase gives it to the pur- 

30 chaser, acquisition to the Brdhroa^, &c. 

» The logical rule here referred to, when written in full, is 
frq’ which means, ‘ the perception of an object cannot take place without a per- 

ception of its properties.’ (See the Laghumanjdshi of Ndge^ Bha^^a in the chapter 
styled Ndmdrthamda. One of the eicamples usually given is that of Da^^i, (the 
holder of the stick). One cannot know the liandi until he knows that he has the 
Dandft' The attribute, therefore, must be known first. The extinction of the owner’s 
property is the attribute or quality from a knowledge of which ownership in the in- 
heritance will be understood. Therefore the capacity of a word lies in the quality, 
not in the thing ; this is the principle of the Mimdfisakds. 

40 ^ Jimhtavihana, who is a follower of Bbdredvarichdrya on the question of the 

creation of ownership to some extent, says, ’'^bich means 

* the death of the [previous] owner is the cause of the ownership.* See Jim. p. 21* 

* This text is referred to Gautama. See Mit. ch. ii.. 1. 47, p. 2. 

* An allowance received from a king : see Ylr. 1. 175, p. 2. 

' Tbe word is dravya, which signifies property of any kind. 
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to] mean that the cause of the ownership is found in the grandfather's 
death, [and] not in the birth of a son. For [in that case] such owner- 
ship would bo wanting in case of a grandson not born up to the time 
of his [the grandfather's] death. Strictly speaking, the word grand- 
father is indicative of a class, [not of the grandfather alone]; otherwise 
there would arise an absence of equal ownership, [ of the great grand- 
son] in the [wealth] received from the great-grandfather, &c.^ 3 and 
because the subject [is land], and its adjective is [received from the grand- 
father].^ As for the text ofDevala, The father being dead, the sons 
should divide the father’s wealth; for, so long as the blameless father lives, 10 
their ownership does not arise,’* ^ the former half of this text is indica* 
tive of the time of partition, from the use of the potential form [of the 
verb ^divide’]. The latter half is commendatory of [the partition 
time,] [which describes the time of partition to bo after the father’s 
death] , and indicates [the sons’] dependence, not their want of owner- 
ship. By this mode of interpretation, the text of Sankha, viz,, ‘‘While 
the father lives, the sons should not divide the wealth, even if they 
should acquire it subsequently [to their birth] ; inasmuch os 
the sons are not independent in respect of Ariha (worldly transac- 
tions) and dharma (religious-rites)”^ is also [thus] explained. Here 20 
the mention of dependence [in the second half of the text] is with the 
view of strengthening the foregoing prohibition. The construction 
[of the passage] is Yadyapi taih paschut adhigaiam (even though by 
them gained subsequently). Taih (by them), by the sons. Vascli&t 
(subsequently), that is, after their birth. Adhigatam (gained), that 
is, acquired by acceptance and the like. The proposition in 
brief is this : — Notwithstanding the undisputect ownership of the 
sons in their own acquisitions, they are dependent in regard 
thereto; how much more so fmust their dependence be] in regard 
to acquisitions by the father. And this dependence has reference to 80 
partition, [the performance] of voluntary rites, dealings, and the like. 
Therefore H^rita says, “ While the father lives, the sons have no inde- 
pendence in respect of the receipt and giving of property, partition [of 
wealth], or of passing a censure,”^ By the words Addnavisarga (re- 
ceipt and alienation), all transactions are intended. Akshepah (passing 
a censure), according to Madana, [means] reproving female slaves, &o. 

As for the text “ The father alone is master of * all gems, pearls, and 


* The term Adi (and the like) seems to have been inadvr^rtently put. 

• This rule i« illustrated by the example ** (wipe the cup [wherein the 

Soma juice is kept]). Here yraAa, or the cup, is in the singular and yet it is indicative 40 
of a class. And therefore by the text sqnf ” the vriping of all the cups is to be 
understood. 

» Vir. 1. 161, p. 1. * Vir. I 161, p. I and Vya. M- » Vya. M. and Kara. 


e 



84 


[o. XV, 8. 1, 6—8. 

corals; but neither the fathers nor the grandfather is so of all immove* 
ables/^‘ it signifies the fathers independence onl^ in wearing and 
otherwise using earrings, rings [&c.], but not in giving or otherwise 
{[alienating them] ; nor does it mean to exclude the birth of a son as the 
cause of ownership. The same meaning is a]p5o made manifest bj the 
mention of gems and the like, which are not destroyed by use. Hence 
in the texti Though immoveables and bipdds hare been acquired by 
the man himself, there is no giving away or selling them without con- 
vening all the sons,’^^ the prohibition applies only to their gift, sale or 
10 the like; [and] not to their use. Therefore, the prior undefined owner- 
ship of many brothers, &c. is defined [and made known] by partition. 
According to some,® by the extinction of prior joint ownership in 
wealth [through partition], a particular ownership is created in por- 
tions of it; but, the idea of the extinction of a prior ownership and the 
creation of a new one, involves [the logical fault of] cumbronsness ; 

[it is better,* therefore, to conclude] that the particular owner- 
* ship which was created in a portion, was [only] made known by 
partition as subsisting in a particular thing.* 

To return to the subject. BrdhwanasyidhiJcam labdharn, some [in- 
20 terpret this to mean], 'what is obtained by acceptance is productive 
of more fruit to the Br^hmana.^ But the proper [interpretation] is that 
besides inheritance and the other modes [of acquisition mentioned .in 
the earlier part of the text] , acceptance is an additional mode for the 
Br^hmana alone ; [and] similarly conquest and the other [modes 
mentioned] are [additional modes] for a Kshatriya, and the others 
[i.fi. Vaisyas and Sddras respectively]. In conquest also, whore there 
is ownership of the conquered in houses, lands, money, or the like, 
therein only arises the ownership even of the conqueror ; but where 
the conquered has a right to taking taxes [only], the conqueror has 
80 oven the same, and no ownership. Therefore it is stated in the sixth 

* Thit text is referred to Visli^ by KamaUkar. Mit. cb. ii., 1. 47, p. 1 ; Vir. 1. 161, p. 

2. KiUkantha’a interpretation of this verse is different from that of VijS&nedvarm and 
the Vlramitrodaya. The former takes the words (gems, pearls, and 

corals) as illustrative of only those moveables which do not deteriorate by use and to far 
resemble immoveables ; while the latter take the same to be illustr tive of moveables in 
general. Jimdtavdhana on the other hand would refer this verse to property acquired 
by the grandfather, like his predecessors, who maintain that ownership is created by 
partition ; see Jim. p. 56. 

* This is attributed to N^rada by Kamalakara, see Mit, eh. ii., 1. 47, p. 2 ; Vir. 1. 
40 163, p. 2. 

* Nilakantha here refers to YijSdne^vara and the Viramitrodaya. For the lucid dis- 
quisition of the Istter on this subject see Vir. 1. 169, p. 2. 

* The manner in which and the period when ownership is created has formed a 
very fruitful subject of discussion with Hindu jurists. It will be noticed in the 
Appeudix. 
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book * of the Pu'rva Mi'MA'Nsi], ‘'The whole earth cannot be given 
away by the king of the world ; neither the [whole] Mandala"^ (depend- 
ency) by the ruler of that dependency/^ The ownership in each 
village, field, and the like of the whole earth or the dependency belongs 
solely to the respective hhiimihas or landlords. The ruler has only bo 
take the taxes. Hence in what is now technically called a gift of land, 
&c., a gift of the soil is not accomplished, but only a grant of due allow- 
ance [is provided]. But in purchases made from the Bhumikas, or 
owners of the soil, even ownership in houses and soil accrues. There- 
fore, [to the giver of such land] there is also the fruit of the gift of the 10 
soil. Nirvishtam is what is acquired by usury, agriculture, commerce, 
tending of animals ; and [secondly] what is acquired by service. Nirveka 
has [two significations], service and trade [as given] in a lexicon.^ 
Bhriti means seiwice ; Bhoga means usury and the rest. Here the first 
mentioned [of the additional sources of gain] is for the Vaisya, and the 
second [service] is for the Sddra. 

Hence sale and the like are causes of ownership from the manner of 
the world's dealing; [not from the Sdstra or law.] And in this way the 
popular practice of [ascribing] ownership over the calf, &c. born of 
one's [own] cow, &c. becomes consistent. But it would not be so, if the 20 
means of ownership had to be traced from the Sdstra, because the Sdstra 
does not mention the birth from one's own cow &c., as one of the sources 
of ownership. But, [it may be asked] ' may there be no ownership in 
daughters, sons, &c. begotten on one's [own] wife, as there is in the 
offspring of one's [own] cow and the like?' [And if it be said that] this is 
what is desired, then this would be at variance with the proposition in 
the sixth [chapter of the Purva Mimdnsd] , which states that although 
the gift of a daughter, son, and the like would follow from the precept 
[of the Veda enjoining] the gift ot the whole by the text Visvajiti 
sarvasvam daddti i,e, ‘in a Visvajit sacrifice, the whole property should 30 
be given, yet the daughter, the son, and the like should not be given.' 
[The answer is that] it is not so ; because there being no ownership 
over a wife as there is in a cow, &o., there cannot be any property in 


^ See pp. 742, 743 of the Mimausi DarSaua, with the Commentary of Sahara Svamin, 
edited by Pandita Mahes4chandra Ny^yaratna, in the Bibliotheca Indica. The Miminsi 
aphoritm runs thus *‘5T 11 «. e. [Therefore] the [whole] 
earth [is] not grantable, [because] to all it [is not] uncommon [for enjoyment].” 

■ The lowest Mandala consists of twelve principalities of a ^ (chief), see i*!i. viii. 
of K&mandaka’s Nitisdra. The dimensions of the territories of a !|T are thus given : — 

^ which meant " A nripa is the Governor of a district 40 
[measuring] four Yojanas ” 

* See above, also Amarakoia, [eh. iii, sec. iii. v. 214], Bombay Edition of the year 
1877, p. 336. 
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the children begotten on her.* [If it is again objected that] among 
people, the cause of ownership is ascribed solely to production from tho 
thing [cow, <fec.] owned ; and that in the wife, ownership is [produced] 
by acceptance; [the answer is that] that cannot [be], [For] amongst 
Kshatriyj^s and others, acceptance being absent,^ ownership irx their 
wives is absent, [and therefore] its absence in .their children. There- 
fore since the text [Ydjnavalkya ch. ii., v. 20] Tliis law is pro- 
pounded by me in regard to sons equal by class,'’^*’ restricts the 
taking of an adopted son solely to one equal in class, the accept- 
10 ance of an adopted son by Kshatriy^s and the rest is [in a] secoii clary 
[sense]. It is not possible [to take] that acceptance [to bo in] 
the primary [sense] in the case of Brdhmanas; for [in that case] 
in the [same] rule/ there would be two interpretations [of the same 
word, viz., acceptance] at the same time [which is illogical.^] It 
cannot be said that a Bruhmana alone is entitled to the rite of 
accepting a son, and that a Kshatriysi and the other [two classes] are 
not [so] entitled; for their authority to accept [such a son] is deter- 
mined by the texts of Saunaka and others, such as A daughter’s son, 
as also a sister’s son, aro given even to the Sildra.’”'^ In the same 
20 way in tho marriage of a Br^ihmana with the daughter of a Kshatriya 
or another [of tho lower classes] by the Brahma rite, [both] tho 
gift and acceptance must be admitted to be in a secondary sense. 
In other [marriages], its primary quality [will have to be admit- 
ted]. Thus there will be two interpretations of the same term [in 
the same text], which is illogical. The custom of marrying amongst 
the Kshatriyas by tho Brahma rite is admitted by all. Therefore the 
Misra in tho Tantraratna describe tho gift of a son, &c. [to bo in a] 
secondary [sense] . Nor can ownership be inferred from the popular 
use of such language as one’s own wife, son or daughter ; for [it is 
30 possible in such cases] to explain [the use of tho term sva (one’s own)] 
by understanding it in the sense of kindred, as [is done, when wo say] 
* one^s own father, one’s own mother’. And the word Sva (one’s own) 
does apply also to ^kindred’; as the lexicons say,^ ^ Tho word Sua 

' But see p. 742 of the Mim^nsS Dar^ana, where the text and the comments thereon 
are given in full, and which do not support this construction of the Maydkha. See 
also Virdmitrodaya 1. 175, p. 1, which supports the view of the commentator on the 
Pdrva Mimins^. 

* Of the four classes, the Bruhmana alone can accept a d6na or gift. 

* Yir. 1. 192, p. 2. 

40 * About the acceptance of a son. 

® That is, acceptance will be understood in its primary sense in the case of the Brdh- 
manas, and in its secondary one in that of the other classes. 

® Pratigraha, or acceptance, is here declared proper even for a Sddra, much more 
so will it be for other classes. 

f The Amarakoia, p. 335 (ch. iii., sec iii., v. 210). 



0* IV, 1, 16; «. n, 2-] 87 

(own) when masonline, signifies kindred or one^s self; when in the 
three genders, it means ' own'; when not in the feminine, it stands 
for wealth\ As regards the gift of a slave by birth mentioned in the 
sixth [book of the Pdrva Mimdnsd], it is questionable ; since owner- 
ship in the mother being wanting from the absence of gift and accept- 
ance in the primaiy sensei purchase, sale, and the like, it would be 
much more so in the case of a born slave begotten on her. So much 
for this digression.' 

♦ ♦ DAYA (HERITAGE). 

Un -reunited partible wealth is ddya (heritage).® The word 1^ 
asansrishta (un-reunited) is used in order to exclude wealth put 
into a common stock for the sake of gain and the like ; because the 
expression dayahhdga (partition of heritage) is not used to denote the 
division of wealth put together by merchalits. In like manner there 
is also an exclusion of the re-united property technically so called and 
mentioned further on. Hence [it is said] in the Smriti Sangraha : — 

** Wealth which comes through the father, and that which comes 
through the mother, is described by the term ddya (heritage). 
The partition of it is now described.^'® Also in the Nighan^ : — 
^‘The learned define d&ya (heritage) to be the father’s wealth which 20 
is to bo divided. The word father is used merely to denote re- 
lations in general [as a part for the whole] . This heritage is of two 
kinds, Sapratibandha (obstructed) and apratibandha (unobstruct- 
ed). Where the life of the owner of the property or that of his sons, &c., 
is interposed, that wealth is caWed sapratibandha (obstructed heritage), 
for example, the wealth of uncles and the like ; but where ownership 
accrnes to sons, &o. from relationship to the owner, without the neces- 
sity of having recourse to other means of acquiring wealth, that is 
apratibandha (unobstructed heritage), for example, the father’s wealth. 
This is the definition of heritage.^ 80 

^ la his Tievr with regard to the ownership over the wife and children, Nilakantha 
is supported by Vdchaspati Midra and Jlmfitavihana and is opposed by the Mitdkshari 
(ch. ii., 1. 70, p. 2,) and the Viramitrodaya (1. 175, p. 1.) It must be noted, however that 
this difference is confined to the mode of reasoning to be adopted only ; for the a^thors 
on both sides are agreed as to the conclusion that the power of the pater famiHas over 
his wife and children does not extend to giving them away or selling them. Nllkantha 
contends that the conclusion follows because the wife and children can never be the 
subjects of ownership ; while the MiUikshara and the rest say that they can form sub^ 
jects of ownership ; but that they cannot be given away or sold, owing to specific 
prohibitions to tW effect in the drutis and Smyitis. 40 

• Biit. 1. 46, p. 1 ; Vlr. 1. 160, p. 1 ; and Jim. p. 9. 

• vir. 1. 160, p. 1 ; V:^. M ; Kam. ‘ Vy». M. 

* This division of heritage is not recognized by Jimfitav&hana, according to whom 
the right to succession accrues only on the death of the previous owner. 
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PARTITION OF HERITAGE. 

Now its Partition. N^rada declares it [thus] : — ''Where a division 
of the paternal wealth is instituted by sons, that title of judicature is called 
by the wise ddyahhaga (partition of heritage)^', ^ [The word] putraih 
(by sons), is indicative [also] of grandsons, The expression 

asya (of paternal wealth) includes that of the grandfather, &c. [The 
reading adopted by] Madana has tho very words pitryadeh (of a 
father, and the rest) instead of piiryasya. This is the definition of 
ddyahhdya (partition of heritage.) Even when there is a total absence 
10 of common property, a partition is effected by the me^e declaration, * I 
am separate froju tliec* ; for partition is but a particular condition of 
the mind ; and this declaration is indicative of the same.® 


Time of Partition. 

Mauu [ch. ix., v. 104.] : — " The brothers having assembled after 
the death of the father and mother, may divide equally tho paternal' 
[and maternal] wealth, for while [the parents] live, they are not inde- 
pendent.'^* Even by inserting the word cha (and), the occurrence 
of the death [of both] is not required for the partition of eithor's 
wealth].^ Hence in tho Smriti Sangraha [quoted] in the Madana 
20 Ratna ; — “ Partition of tho fathers wealth may take place even whilst 
the mother lives, for without her husband the mother has no owner- 
ship independently. Likewise, partition of the mother's wealth may 
also take place whilst the father lives ; for if there be issue, the lord 


^ Mit. chap, ii., 1. 46’, p. 1 ; Vir. L 159, p. 2; Kam. 

* Sons, grandsons, and great grandsons. 

* See Jim. pp. 14 to 16, where he defines Vi.^hdya (partition) to be 



which means, ‘ Partition it the marking by the dropping of a 
pebble, or the like [i. <?., by some definite act] the ownership which exists in some 


30 portion of land, gold, or the like ; but which cannot be definitely assigned to a specific 
portion thereof, owing to the absence of anything indicative [of a regular distribution 
and allotment]. The definition given by Yijfianesvara, and followed by the author of 
the Vframitrodaya is, N ‘^11 H'if f which 

means the assignment of the different portions of a [common] property to the different 
ownerships which [before] extended to the whole [promiscuously]. Nilakantha leans 
to the definition given by Jlmfitavfihana. 

* Vir. 1. 170, p. 1, where the term ani^dA (not independent) is explained a» indi- 
cating the absence of the power of independent disposition of ancestral property in 
the sons, and not as implying the absence of their ownership in the ancestral p]K>perty 
40 at all. 

® Jim. p. 97. 
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of the wife is not the lord of her wealth/’* Brihaspati lays down an 
exception to this [period of partition] : — On tho demise of both 
parents, partition among brothers is declared, and eren while they are 
both living, it is declared right if the mother be past child-bearing.”^ 
Niirada : — *^Then after the death of the father, sons may divide the 
wealth equally, provided tlie mother’s menstrual courses have ceased,^ 
and the sisters have been married, or even when the father’s sexual 
desire is extinguished,'^ or when his attachment to worldly objects 
ceases.'’^ Ramanah [moans] sensual passion. Uparniasprihah [means] 
he who has retired from the world. The clause pratiiUuhhaghdi^hncha 10 
(and when the sisters are married), like the eye of the crow,'’^ is to bo 
taken along with both tho rajonivrilH (extinction of tho menstrual 
courses) and mwuwu??u?n7/?* (that of the sexual desire). Gautama: — 

After the demise of the father, the sons may divide his wealth, 
or while the father is alive if the mother is past child-bearing, 
or if tho father so desire.”^ By the [use of tho word] ichliatl 
(if tho father desire), is meant that partition is declared [proper], 
even before tho mother’s courses have ceased, by the fatlier’s wish 
alone. 

* In some cases, even without his [t. e., the father’s] wish, partition is 20 

spoken of by Brihaspati : — Tho father and sons arc equal sharers 
* in houses and lands descended regularly [from ancestors] ; but 

sons are not worthy of a share in the father’s wealth without , 
the father’s consent.” From this it results that sons arc worthy of a 
share in property acquired by the grandfather, &c. oven though the 
father be unwilling.® 

Manu [ch, ix., v. 209] and Vishnu declare tho partition of the 

" See Vir. 1. 170, p. 1 ; Vya. M. * Vir. 1, 170, p. 2. » See Jim. p. 42. 

* The reading adopted by Jimutavahana, here, is vinashte tnpyasarane, which 
means when he is degraded, or ceases to be a grihastha (a householder). He considers tlO 
the reading adopted in the text as unfounded (see pp. 34 and 35). The Viraniitro- 
daya and the Mitikshara are in favour of it. 

* Mit. ch. ii., 1. 48, pp. 1 and 2; Vir. 1. 170, p. 1 ; Kam. and Vya. 

® The crow is popularly believed to have one common pupil for both eyes, which 
he can take into the right eye when he has to look to the right, and into the left eye 
when he has to look to the left. The previous marriage of sisters is here likened to the 
crow’s pupil, as being a common precedent condition to both the cases of partition 
during the lifetime of the parents, viz. the mother’s being past child-bearing and 
the father’s being superannuated. 

^ Mit, ch. ii., 1. 48, p. 2 j Vir. 1. 170, p. 2 ; Kam. 40 

® Mit. ch. ii., 1. 51, p. 2. Jimutav4hana dissents from this and bolds ^ 

which means “ Thus 

even in the wealth of the grandfather partition takes place only with t’»e consent of the 
father, and that too, after the mother has ceased to menstruat* *' Sc«p, 62, lines 6 
and 7. 



grandfather^^ [wealth] to be in some cases [dependent] on the father^s 
wish alone : — If a father recover property belongiug to his father 
which could not bo recovered by him [tho grandfather], his suns can- 
not divide it with him except by his choice, since it is his seU-iic(juisi . 
tion/’* Briliaspati : — Over the grandfather’s properly which has 
been seized [by strangers] and is recovered by tho father through his 
own ability, and over anything gained by him (hrougli science, valour, 
or the like, the father's ownership is ordained. lie may give away or 
enjoy that wealth at his own choicc.''- 

10 Ndrada: — “A father who is afflicted with disease, or [inOncnced] 

by wrath, or whose mind is engrossed by sensuality, or who acts 
otherwise than the law [lays down], is not able to make partition 
[of tho wealth.}”^ lldrita : — If the father be free from desire, old, 
has a perverted heart or intellect, or is afflicted with a chronic disease,^ 
partition of the heritage may bo madc.”^ According to tho Madana 
Ratna, Alidtna (free from desire) means without dcsiro of sharing in the; 
wealth. Vipariiacheldh (wrong in the heart or head) signilies follow- 
ing sinful practices. The sense is tliat [in such cases], partition takes 
place even if tho father does not wish it. 

20 Harita says that the father being incapable, partition lakes place by 
the advice [or consent] of the eldest sou: — “If ho [the father] be 
extremely decayed, or remotely absent, or afflicted with disease, the 
eldest son may think [of undertaking tho managemonfc, <^c., of] tho 
wealth.’’^’ Sankha and Likhita : — “ if tho father be weak, the eldest 
[son] should conduct tho family affairs ; or, witli his consent, tho next 
brother if conversant with business.’’^ Anantara/i (the next), the one 
born after liiin. Partition at tho wish of one capable of maintaining 
the family, See, [is hero intended], if all bo so cpialitied, there is no 
rule [as the above]. This is the final conclusion. 


30 Mofh; oj Pari ti ion. 

Yujuavalkya [irh. ii. v. J 14] ; — “ If the father makes a partition, he 
may separate his sons [from himself] at liis pleasure, giving the eldest 


’ Vir. 1. 1/7, p. 2; Mil. ch. ii. 1. 51, p. 2. 

^ Vir. 1. 177, p. 2. This docs not occur in the Mitakshaia. 

^ Vir. 1. 170, p. 2, and 1. 172, p. 2; Mit. 1. 48, p. 2 ; Vya. M. and Ram. The com- 
uient fuTtliev on shows, that in such a case the partition does not rest on his consent 
or choice. 

* Probably leprosy. * 
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the best share, or all may be equal sharers. Tlie second half of the 
verse is only an amplification of the voluntnry partition [described in 
the first half]; because the father’s wish to make the partition, being 
exerciseable in the two modes mentioned [in the latter half], its inde- 
pendence is not contemplated. Also because such a construction will 
involve the difficulty of three predicates. Besides, [a third] difficulty 
would arise from irregularity thus, [ifhisw'sh were the rule, he might] 
give a lakh [of rupees] to one, a single kauri (shell) to a second and 
nothing at all to a third. 

Manu notes a distinction in the share of the eldest, [ch. ix., vv. 112, 10 

Uaequal divisioa. 1 1 6, 11 7] « The portion deducted for 

the eldest is a twentieth part [of the 
heritage], with the best of all the chattels; for the middle, one-half of 
that [or a fortieth ] j for the youngest a halF of that [or an eightieth] 
[112]. [But] if there be no deduction, the shares are to be distributed 
in this manner [second half of v. 116]. The eldest should take 
a double share, and the next born a share and a half. ® The younger son 
must have each a share. This is the rule of law [11 7].”'^ 

Amongst twins, Manu declares the seniority of one who is born 
first : — The right of even invoking [Indra, &c.] by the Vedic texts 20 
called [^Siihrahmanyds']^ is declared to depend on priority of birth ; and 
in distinguishing® twins also, he is considered the eldest who is actually 
born first. Among twins, in him whose face the kinsmen and the 
parents see first, the priority of birth and [the capacity] to continue the 
line is established,”^ Although in medical works like the Pindasiddh, 

' Vir. 1. 170, p. I, Kara, and Vya. M. The Viramitroduya tnentions and refutes 
the interpretation of this stanza by the PrSchyas e., the eastern jurists), which gives 
the father powrer to partition his estate in any manner he pleases. Nilakantha here 
coincides with the Vlramitrodaya. Jlrautavahaaa splits up this text into three sentences 
and says that the first mode of partition applies to self-acquired property and the fol- gQ 
lowing two to the grandfather’s property (See Jim. p. 92). 

* In the Manu, 'Smriti, and the Mit^kshira the reading is tunyamt which means ■ 
fourth of the deduction for the eldest. 

* Kulluka says — “ If they clearly surpass the rest in virtue and learning. 

* Mit. ch. ii., 1. 49, p. 1; Vir. 1, 173, p. 1. Vya. M. and Kam, jimutavdbana would 
repeat the word (over and above) after ‘on^am* (the share), so as to mean 
that the eldest should have two shares, the second son one share md a half, and the 
rest a share and a quarter each. This interpretation is opposed to hat of Kulidka 
and Vijiidn^svara, and is unnecessarily strained. 

® These Vedic texts which are used in the Agnisbtoma sacrifice are so called from 
their reciter being termed Subrahmanya, 

* All the copies of Mayukha read sanjndsut but referring this verse to the text of 
Manu I find the reading to he yarbheskUf which seems a better reading and is followed 
by the commentator, KuWdka Bhn^ta, who explains it to mean “ conceived at tho 
same time.” The same reading is adopted by Nirnayasindbu in the first half of tho 
3rd parickheda, 1. 10, p. 1, 

^ This te.\t is referred to Devala in the Nirnayasindhu, and is not found in Manu. 

/ * * 
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the seniority of the last bom [of twins] is declared, that is set aside by 
the above texts in the matter now under discussion, because it [i.0» 
the medical theory] has no foundation in the Vedas, just as the rule 
^purification ensues after a month’ ^ [is set aside in some cases]. As 
for the passage in the Bhagavata, [see skandha iii.^ ch. xvii.j v. 18, 
and comments thereon] [based on the text] '^when there are two 
foetuses, a contrary order occurs in the conception and delivery ; ** 
whereby the seniority of the last born is declared; that too is cancelled 
by the above texts [of Mann and Devala], because in the Puranas many 
10 practices opposed to the Sroritis, are * to be found. According 

* to some, the question ought to be decided by the custom of the 
country. But what we stated before is the proper [interpretation].* 

This partition by deduction is not proper in the Kali age. Because 
it is enumerated amongst the things prohibited in the Kali age.f And 
this has been laid down by us in the Saraaya-Mayukha. ^^Ndrada 
allows the father two shares ; — “ A hither making a partition may 
reserve two shares for himself.^^'^ This text relates to one having an 
only son ; for in the Madana Ratna is quoted the following text of 
Sankha and Likhita: — If there be an only son, he (tho father) may 
20 tf^ke two shares for himself.^^^ The word eh a (one) is used to denote 
excellence, as Amarakosa gives the synonyms of elca (one) to be chief, 
other, onhj [Amara ch. iii., sec. iii. 16, p, 290]. It means according to 
the Pdrijata, that if tho son be excellent [a father takes two shares].® 

As regards the property acquired by tho grandfather, however, 
Brihaspati declares the right to only an equal share, even by one 

» This rule extends only to Vcdic rites, because for other rites, purification takes 
place after ten days : in like manner, the above rule about eldership operates in the 
present case j while the medical theory may have its use for other purposes. 

• The Nimayasindhu accords with this view' : see Parickheda 3 the first half, 1. 10, p.l. 

80 • The MSS. A. and E. supply the text here alludeil to, thus 

which means. “ similarly, partition by deduction is not now in vojtuc.*’ This 
text is referred to in the Nir3^ya8indhu as found in Hemadri, (see Parickheda 8, first 
half, 1. 62, p, 2), and ia the Viramitrodaya, as found in the Adit} apurdna (see 1. 174* 
P. !)• 

♦ The Mitdkshara makes this applicable to self-acquired property : 1. 51, p. 1 • also 
Vir. 1. 175, p. 1, 

* The Mitdkshard does not contain this text, and seems not to accept this law : see 
Vir. 1. 175, p. 1. Jimutavdhana interprets thfe term ekaputra as a Tatpuruska (deter- 
minative) compound, so as to mean the son of one father, t.e., a legitimate son by way 

40 of distinction from a ksketraja and a dvydmushydyana (see p. 81). Nilnkantha and the 
Viramitrotlaya treat it as a Babuvrihi compound. The latter appears to be a more 
simple and reasonable construction. 

« Viramitrodaya (1. 174, p. 2), quotes the Vyavah&rn-P£rij^ta in support of this 
poution, and allows the father to take two shares from his own acquisition, as the son 
being endowed with good qualities is able to earn wealth. It appears that the Vyava- 
hira-p&rijita referred to in the Viramitrodaya and the P&rij4ta referred to by Nila- 
kantha here is the same work. 
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having an only son. " In wealth acquired by the grandfather [whether 
it be] moveable or immoveable, the equal participation of father and 
son is ordained/^^ Y^jnavalkya (ch, ii., v. 121]: — “ The ownership 
of both father and son is equal in land, a corody, or wealth acquired 
by the grandfather.^’ ^ Kiltydyana: — '^When the parents and the 
brothers take all the common wealth [and] in equal shares, then that 
partition is called a just divisi As for the text of Y4jnavalkya 

[chap ii., V. 116], ''A partition made by the father among sons 
separated with greater or less shares, if just, is pronounced valid,”^ 
it means according to Madana, Yijhdncsvara and others that if the 10 
partition made by the father be just, it cannot be set aside.'* As to 
what N^rada observes Such as have been separated by the father 
with equal, greater or less [allotments of] wealth, to them that is a 
just [or lawful] distribution, for the father is lord of all/’^ that text 
relates to the former ages. 

In a case of equal partition between a father and his sons, a share to 
the wife is also spoken of by Yajnavalkya [ch. ii.,^v. 115] ‘'If ho make 
the allotments equal, his wives to whom no stridhana has been given 
by the husband or the father-in-law, must be made partakers of equal 
portions.”^ But if any has been given, one-half is to be given for 20 
[the text is], " Or, if any has been given, one-half should be assigned.”^ 
Ardham (One half), meaning so much as would make, with what has 
been given before as Stndha^ia, a share equal to a son’s share. But if 

^ Vir. 1. 176, p, 1 j Vyn. M. and Kam. 

• Vir. I. 175, p. 2 ; Mitakshara, 1. 61, p. 2. Jimutavahana (p. 52) interprets the 

word in the text to mean bipeds, from a reference to Narada’s text ^leTT 
(see supra p. 34). This text has been differently interpreted by different writers on law. 
Dhdresvara says it serves the purpose of awarding to the son an equal share with the 
father only (see p. 53, Jim.), Vijuanesvara holds that inasmuch as the ownership of the 
son is created hy birth alone, this text serves two purposes viz., of giving the son the 30 
power of vetoing an alienation by the father and of obtaining a partition against the 
will of the father in certain cases. The author of the Virnmitrodaya thoronghy agrees 
with this view. Jimutavahana observes 4l i Wi ; 

3f?gn% apT'rTt ^ ^ 

P* ''hich means ‘ where of two brothers whose 
father is living, and who have not separated, one dies leaving a son behind him, while the 
other [brother] lives, and then the father dies ; in such a case the son by his propinquity 
would be [but for this text] entitled to succeed to the wealth of the father. This 
[contingency is avoided] bv the equal ownership propounded by the [present] text.** 
r^ilakantha follows the Mitaksharsa in this matter. 40 

» Vir. 1. 176. p. 2. * Mit. I. 48, p. 2; Vir. 1. 172. p. 2, 

® Jimutavahana controverts this interpretation of Vijuan^sVara and would give the 
text its plain meaning, viz., that a partition made by the father, w'hetber equitable or 
inequitable cannot be questioned by the sons. (See p. 89.) 

• Kam. ^ Vir. 1. 173, p. 1; Vya. M, and Kam. 

• Here half stands as indicative of some portion. 

® Sec the commentary of VijSin^svara on stanza 148, ch, ii., of which this is a fVmg- 
ment, and where the term ‘ ardha* is explained to mean a portion. 
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her wealtli be [already] iu excess of sucb a share^ no share should be 
given her. 

The same author [thus] speaks of the occasion when a son able te 
earn, and not wishing [more] is not willing to participate [ch. ii,, 
V. 116] : — The separation of one able [to earn wealth] and not desir^ 
ing [a share] may bo eiTected by giving him a trifle.^^^ The giving 
some trifle is according to the Mitdkshara with a view to exclude 
his sons from desiring to take a share of the heritage.^ 

Equal partition after the death of the father is spoken of in another 
10 Smriti^ [Yiij naval k)^a ch. ii., v. 117]: — After the death of the parent 
the sons should divide equally the wealth and debt.^^ Hdrlta: — 

“When the father is dead, the partition of heritage should be 
equal.”’' ^ 

* Ydjhavalkya [ch. ii., v. 123]: — When eons divide after the 
* \\ death of the father, the mother should also receive an equal 
share.*'® Vishnu : — “ The mothers become receivers of shares 
according to the shaves of the sons,*’^ In another Smriti [it is said] 
“At a partition by the sons, the wealthless mother should receive an 
equal share." The sense is that, if she be possessed of wealth, she 
20 should receive as much as would make her share equal to a son's share. 
If her wealth is larger than a share, she is to be shareless. Vydsa- 
speaks of a share to the stepmother and the grandmother : — The 
sonless wives of the father are declared equal sharers ; and so are all 
paternal grandmothers declared equal to the mother."® By the word 
Sarvdh (all), even paternal step-gi'andmothers are included. 

Yajnavalkya describes the mode of partition among the sons of 
several brothers [ch. ii., v. 120]: — “ Aniong sons by different fathers, 
the allotment of shares is according to the fathers.*'^ The meaning is 
that supposing one [father] to have one son, another two, a third 
30 three, the division takes place by the number of the fathers only, not 
by the number of the sharers. ^ ® Katy ayana : — “ If an undivided young 
brother dies, they should make his son a sharer of the inheritance if 
he has not obtained a livelihood*^ from his grandfather. He should 
obtain the share of [his] father from his paternal uncle, or his [f. e. 

^ Vir. 1. 176, p. ‘2 ; Vya. M ; and Kam. * Mit. ch. ii., 1. 48, p. 2. 

® This is an prnissiou in the Mayiikhn, as the verse is clearly from YAjClavalkya; See 
Vir. 1, 174, p. 1. 

* The brother would be included in this terra. • Vir, 1. 174, p, 1. 

• Viramitrodaya 1. 179, p- 1 ; Vya. M ; and Kara. 

40 ' Vir. 1. p. 1, where it is explained that the mothers belonging to different classes 

receive the same shares as are allotted to sons of similar classes. 

s Viramitrodaya 1. 179, p. 1 ; Vya. M.; and Kam. ® Vir. 1. 177» p. 1» and Kam. 

‘0 In other wo:ds, ‘per stirpes^ and not ‘per capita * 

This f'rt)m tlie context means a share, and the Viramitrodaya actually construes 
the word in this manner ; See 1. 177. p. 1. 
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uncles'] son. That very share would indeed be the legal share of all 
the brothers. Or, even his son would receive [a share] ; beyond such 
ti. son, succession ceases.”^ The word anvja^ (younger brother) is 
intended to denote even the elder brother. Paratah (beyond) [means] 
beyond the great-grandson. The sons &c. of ,the great-grandson do 
not obtain wealth of the great -great-grandfather, if the father, grand- 
father, and great-grandfather have predeceased such great-great- 
grandfather, who at his decease has left other sons or [other nearer] 
heirs alive. ^ The meaning is that in the absence of sons, grandsons 
and great-grandsons and the like [of the deceased], even he [the great- 10 
great-grandson] takes. And this does not refer to the undivided ; but 
to the reunited; as there is a text of Devala which says “Among 
family members who having been divided, live together, the second 
partition of the heritage takes place [even] up to the fourth in descent. 
This is the rule.'’^ If a debt, a document, a house or arable land be 
the property of the grandfather of one who for a long time has gone to 
a distant country, he is entitled to a share if he returns. If a man 
having left the common family, has gone to live in another country, 
there is no doubt [that] a share ought to be given to his descendants, 
if they return. [In the text of Devala] avibhaktdvihhaktdndm (among 20 
those who being undivided, were divided, and again became united) 
means the great-great-grandfather and his reunited sons This 


^ These texts of Katyaynna are the basis of the interpretation of * putr a* as meaning 
sons, grandsons, and great-grandsons only : See Vir. 1. 177, p. 1 ; Yya. M. and Kam. 

* In the above text of K&tydyana. 

» Thus 

A 

i 


B 


I 

D 


1 


80 


H*8 father G, grandfather E, and great-grandfather B, died before A, who diet 
afterwards, and at his death, leaves a great-great-grandson H, a son, 0, nnd2 grand- 
sons F and J. According to this text C, and F and J will get the property. 

* This is a forced construction of Devala’s passage by Nilakantha. Instead of the 
karmadhdroya, it should be read as Dvandva^ signifying not“ who having been undivided 40 
have again become divided” but “ amonsr family members* undivided and divided.” 
Betides Nilakantha himself by his definition of Day a or heritage proper (see above, 
p. 37) excludes the wealth of the reunited technically so called, or by partnership ; 
whereas this rale primarily concerns daya or heritage which descends in succession. 

W. and B., 2nd book p. 4. 

» This explanation of the text of Devala, quoted above, ought properly to have come 
immediately after the text and not after the texts of Bpibaspati, beginning with *If a 
debt.' 
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irefers to those liv'ing in the same country. As regards one living in a 
different country, even the fifth &c. takes the [heritage] . Be he the 
third or the fifth, or even the seventh [in descent], he shall receive a 
share [of the heritage] , on his birth and family name being proved 
[or acknowledged] This text of Brihaspati occurs in treating of 
residence in a different country. 

In some cases, Brihaspati speaks of a division according to mothers. 

If there be many sons sprung from one father alike in number and in 
class, but born of rival mothers, a legal division [of the wealth] may be 
10 made according to the mothers.^^^ Vydsa : — “ If there be many sons of 
one man by different mothers, but equal in number and alike by class, 
a division according to mothers is approved.^^’ Brihaspati gives an 
opposite example, [thus] : — Among brothers who are equal in class, 
but vary in number [of sons produced on each wife], the shares of the 
heritage are declared according to a division by the males [not ac- 
cording to the mothers]/^^ 

^ Ydjnavalkya’*^ [ch. ii., v. 125] declares the mode of partition 
among sons by different classes [of mothers]: — “ The sons of a 
Brdhmai;ia by a Brdhamana, Kshatriya, Vaisya, or Sddra wife, get res- 
20 pectively four, three, two or one shares ; those born to a Kshatriya, three 
shares, two or one respectively, that is according to the Kshatriya, 
Vaisya or Sddra wives he may take; and those born to a Vaisya of a 
Vaisya or Sudra wife, two shares or one respectively.'^^ 

Brihaspati : — Land obtained by acceptance of a gift, sbonld on no 
account be given to the sons of a kshatriya or other [wife of an 
inferior class] ; even though their father give it to them, the son of tho 
Brahmani wife should resume it after the father is dead.'’® Devala : — 
“ A son begotten on a Siidri by the twice born is not worthy of a share 
of land ; but one begotten on one of an equal class should take all the 
80 property [whether immoveable or moveable] : thus is the law settled."^ 
Bknmeh (of land), acquired by purchase and the other modes also. 
But of moveable property, he does obtain a share. 

However, tbe son by an unmarried Sddra woman does not obtain a 
shave even of moveable property.® Thus Manu to the same effect 
[ch. ix., y* 155]: — The son of a Brdhmana, a Kshatriya or a Vaisya 
faf a woman is not a sharer of the heritage ; whatever wealth his 


» Vir. 1. 178. p. 1. « \it, 1, 178, p. 1. ® Id. * Kam. 

• Vir. 1. 183, p. 1 i Kam. and Vya. M. 

• Mit. ch. ii., 1. 53, p. 2 j Vir. 1. 184. p. 1 ; Kam. and Vya. M. 

40 ■ The word is rfrarya, which primarily would signify money. 


^ Ibid. 
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father gives him, shall alone become his property.''* Brihaspati 
notes a distinction after the death of the father ; — An obedient and 
virtuous son born by a Sitdra woman to a man [who has no other son] 
should obtain maintenance; the rest, theSapindas should divide equally 
among themselves,'* Gautama,—'' Even the son borne by a Sddra 
woman, to a childless man shall, if obedient, receive a provision for his 
maintenance." Vritti-mulam [means] a provision for his living. 

The same : — " The pratlloma sons [shall have provision] similar to that 
of the son by a Sudra woman.*' Pratiloma means sons begotten on 
women of classes superior to that of the begetter. Ydjnavalkya [ch. 10 
ii., vv. 133, 134] states a distinction as regards a son begotten on an 
unmarried woiman. "A son begotten on a ddsi by a Sildra becomes 
even partaker of a share by the [fathei’^s] choice. After the death of 
the father, the brothers should make him a half-sharer."^ Kamah, 

[i, e.] the father*s choice. The expression Sudrena (by a Sudra) [in 
the above text] shows that a son begotten by a twiceboru on a disi 
(slave) does not take a share even by the father's wish. According to 
the Madana Ratna and other works, after the death of the father, he 
is not entitled even to half, nor in the absence of sons &c. to the whole 
[of the heritage].^ 20 

A distinction is made as regards a son born after partition. "A 
son born after partition takes only the father's [share] B.’ihaspati : — 

" All earned by a father, who has separated from his sons, belongs to 
the son born after partition. Those born before [the partition] are 
considered to have no ownership [over it]. As regards wealth, debt, 
giving, accepting, and purchasing, they are independent of each other, 
except in [respect to] mourning and offering libations of water." ^ If 
there be only debts, the previously separated, son is not at all bound 
to pay debts without receiving a share of the heritage, as it is observed 
further on [Ydjnavalkya ch. ii., v. 51] that 'a receiver of the heritage 30 
should be made to pay debts.' But if any one of them have reunited 
with the father, partition must be made with him, as is said by Manu 
[ch. ix., V. 216]: — "A son born after partition should take only the 


' See on this subject Manu ch, ix., v. 146. MitaksharA 1. 53, p. 2, makes the 
dddra’s son receiver of a share, if be be unendowed by the father, amongst the Southern 
people. See Viramitrodaya 1. 164, p. 2. 

■ Vir. 1. 192, p. 2 ; Vya. M. and Kam. 

* If he be anuhula or obedient, he gets maintenance alone : Mit. ch. ii., 1. 66, p. 2 ; 

Vir, h 192, p. 2, uses the word Apratikula instead of anuhula ^ both of which mean the 
same thing. 40 

* This is a text of Gautama, as stated in the Viramitrodaya 1. 182, p. 2. 

* Mit. 1. 51, p. 2 ; Vir. 1. 182, p. 2. 
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father's wealth, or if any sons be reunited with the father he should 
divide it with them.*'* 

y^ijfiavalkya states a distinction in regard to partition after the 
father's death with respect to a son born afterwards by a mother, 
a step-motlier, or a brother's wn’fe, whoso pregnancy at the time 
♦ was not evident, [ch. ii.,v. 122]'*^: — '^VVhen [af(er]tho sons, &c., 
have been separated, a son is born of a wife of the same class, ho 
becomes a partner of a share. The partition is thus to be effected, 
by something being contributed by each of all the brothers &c. out of 
10 his own share, so as to make [the posthumous sou's] share ecjual to 
their own. Vishnu : — Those who have been separated from the father 
should givo a share to the son born after partition and this has 
reference to shares neither increased nor diiniiiished by profit or loss. 
But if they are so increased or diminished, the same [author] observes 
[Yiijnavalkya ch. ii., v. 122]: — Or his allotment should bo made out 
of the visible estate, coiTCClod [by necessary adjustment of] profit or 
loss."^ Drli^ijat [that is] out of the existing wealth.'*' 

Vasfshtha slates this distinction as to the time of partition among 
brothers: — Now for the partition of hcrita go among brothers. The 
20 birth of sons from tlioso pregnant wives [of parceners] who aro child- 
less should be awaited."^ That is till then [the brothers] should wait 
[before they divide], 

Biiliaspati states a distinction as regards partition made after the 
father's death: — the uninitiated younger brothers, the initiation 
and other ceremonies should be performed by the eldest brother, out of 
the common wealth of the father."** 'fhe furiri iianijamh (y-'iunger) 
is [a license exercised by ancient Rishis] after the manner of tho Vedas/ 

The mention of brothel’s is indicative of the sisters [also]. Even 
so tho same author,'* And those daiiglitcrs whose [marriage and 


80 * Mit. ch. ii., I. 57, p. 2 ; Vir. 1. 1.32, p. 2; Kaio ; Vyu. :\r. 

® If he be born of a wife from a dilFcrent class, he takes only from his father’s share 
Vir. 1. 182, p. 2. 

® The loss slionUl only be for necessary purposes, such as payment of debt, perform- 
ance of ceve monies, &o. 

* Both the Mitaksbara (ch. ii., 1. 52, p. B ami the Viramitrodaya (1. 183, p. 1), state 

from the property tiikcn by the brothers.” 

* Mit. ch. ii., 1. 52, p. 1; VTr. 1. 182, p. 2; Vya. .M. and Kiim. Kam. 

* The follouinj^ Ibiiiini’s sutras are here ivferrctl to: ~-:j[iT^^.fTn^^(ch., vii,, quar- 
ter i., sutra /O) and nrcT^T^Ff: (ch. vi., rpiarter iv., sutra 10) It should 

40 be Yaritfnvsah. 

» 'f his is evidently a Tni«tnke. In the Virumitrodina and Apararka the followicg 
text is attributed to V\asu. In other works it is atti dinted to Nhrada. At any rate 
it cannot be the text of the same author Brihnsp.^ti; otherwise the author’s explana* 
tion of hrothrro S'- includiufr sisti is would he. out of plftre. 
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ceremonies have not been performed, must have those ceremonies 
performed by their elder brothers according to law, from out of the same 
paternal [common] weal th.’^ ‘ Y navalkya states a disti notion as regards 
daughters’ initiation [ch. ii. v. 124] Uninitiated sisters should 
have their ceremonies performed by those brothers who have been 
already initiated, giving them a quarter of one’s own share/'® The 
sense is [that] a fourth part of such a share as would be allotted 
to a son of the class to which the sister [belongs] being given to each 
sister, they are to be initiated. 

For the Ji^e of usefulness in regulating the taking of the heritage, 10 
Twei iofsons Ydj navalkya gives this [detailed] descrip- 

tion of sons, primary and secondary [ch. 
ii. vv. 128*^132]. “ Ist. The aurasa^ son who is procreated on the 

lawfully- wedded wife ; 2nd. Equal to him, is the son of an appointed 
daughter or the appointed daughter herself ; 3rd. Kshetraja (the son 
of the wife) is one begotten on a wife by a sagotra (kinsman of her 
husband), or by another; 4th. One secretly produced in the house is 
declared a son of hidden origin; 5th. A damseFs child is one born 
of an unmarried daughter : he is considered a son of his maternal 
grandsire; 6th. A child begotten on a woman whose [first] marriage 20 
has or has not been consummated, is called the son of a Pvnarbh^L, 

(a twice-married woman) ; 7th. He, whom his father or mother may 
give [for adoption] is dattaha or a son given ; 8th. A son bought is 
one sold by them [his parents] ; 9th. A Icritrima or self-made son is 
one adopted by the man himself; 10th. One who gives himself is a 
Swaydndatta or aeU-^iyen son; 11th. A son produced in the womb 
[before marriage] is a Sahodhaja [son of a woman who was pregnant 
at marriage]; 12th. He who having been forsaken by his parents, 
is taken for adoption, is apaviddka or a deserted son.”^ 

The aurasof or the legitimate son born of a lawfully married wife of 30 
equal class, is the principal son. 

The son of an appointed daughter is of two kinds, of which the first 
is thus explained by Yasishtha: — ^'This maiden daughter who has no 
brother, I will give to thee in marriage decked with ornaments ; the 
son who may be bom of her shall be my son."* The same author 
speaks of the other kind [of Putrikdputra thus] : — "The appointed 
daughter is herself the third kind of son/'^ In this case the father's 
obsequies and the like are to be performed by the appointed daughter 
herself. 

» Vh. 1 179. p. 2; Vya. M. and Kam. • Vir. 1. 179, p. 2; Vya. U. and Kam. 40 

• Literally, horn from the breoMt. * Vlr, 1. 184, p. 2 ; Vya. M. and Kam. 

• Mit. cb. ii., 1. 55, p. 1 ; Vlr. 1. 185, p. 1 ; and Kam. 

• Hit. ch. ii., 1. 55, p. I, ; Vlr. 1. 185, p. ^ tpeaks of the appointed daughter henelf 
as the aecond ton, and thU teemt to be the better reading. 
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The son of the wife is one begotten on the wife of a brother, or other 
^relation dying] without male issue, by direction of the preceptor, by 
the younger brother or other relation of the same gotra or lineage. 
The PaunnarbhavQj or the son of a twice-married woman, isonebegot- 
ten by the second husband on a woman whose [first] marriage had 
not been consummated by the first husband. 

All the secondary sons mentioned here, except dattaka or the adopt- 
ed son, are forbidden [recognition] in the Kali age ; because we read 
in the prohibitions [in the Kali age], There is no acceptance as 
10 sons, of others than the daiiaJca (adopted) and an auras^ or legiti- 
mate sons/^^ 


DATTAKA (THE ADOPTED SON). 

Now : The ceremony of Adoption. Manu [ch. ix., v. 168]: — ''He 

, whom his fathei* or mother [with her has- 

1 he Adoption of son. r . . , , , • 

band 8 assent] gives to another as ms son, 

the donee being in distress [m consequence of being sonless], provided 

the boy be of the same class, affectionately disposed, is considered as 

a son given; the gift being confirmed by pouring water.^'^ [The 

italicized portion is based on Kulldkabhatta’s comments on Manu.] 

20 From the word wd, (or), it means that if the mother be absent, the father 

alone may give him away, and if the father be dead, the mother may 

do the same, but if both be alive, then even both : so [says] Madana. 

By the use of the word dp at, (distress,) [it is to be understood], the 
giving is not to be made except in distress. But this prohibition, says 
Vijndnesvara, is as regards the giver only [not the receiver] as it 
affects visible interests [and] not the religious ceremony [of adoption].’ 
But it is not so ; for since the object of this prohibition is not for visible 
[or worldly] interests, its religious [or sacrificial] nature becomes 
known, or taking it for granted that it was for visible objects, there 
30 is essentially an invisible object also in the rule ; [so that by] the non- 
observance of this [rule], the accomplishment of the invisible virtue 
[or good] proposed to be achieved will not be effected. But some 
say, To the word 'distress^ the sense of a prohibition does not apply ; 
lest there should arise the difficulty of Farisankhyd"^ in the case 
of non-distress ; because the word Apat, or distress, is merely known 

^ Nur:^yaBindhu, parichheda iii, firit half, 1. 63, p. 1 ; the Dattaka Mirnknak speaks 
of a third son — the Kritrima, as allowed in this age ; and he is now allowi^d to he so 
by the Mithila School : See viii. Sutherland's W. R. p. 166, Shiba Kuveri vs. Jogun 
Singh ; Norton’s L. C. Hindu Law, p. 70. 

40 • Mit. ch. ii., 1. 66, p. 1. ; Vir. 1. 188, p. 2; and Kara. » Mit. ch. u., I 66. p. 1. 

* That is, you have to reject the affirmative sense, to decline receiving that which 
necessarily arises from the context, and to assume some other meanixig. See Mitik- 
sher&, ch. i., 1. 11, p. 2. 
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aa the motive [for giviug]. But although distress be the motive, 
still there is no sin, if when the distress exists, the gift of the son 
is not made ; because in the above text, [the giving, &c.] and [the 
distress] are like the definition and the defined ; because there is no 
vulhi (rule) laid down commanding giving [of a son] when the motive 
of distress exists. 

Although he [ Vijiidnesvara] in the chapter on Marriage says that 

in transgressing the prohibition against [espousing] sickly and the 
like brides, there is only a transgressing of a visible rule [framed with 
a popular object], the state of a lawful wife is superinduced not- 10 
withstanding [the existence of those defects] that also is by the 
alcove argument over-ruled. 

Now Sadrisam means alike by family and qualities, not by class. 
Therefore according to Medhatithi, a Kshatriya, &c. may be the dattaka 
or given son of a Brahman a, &c. But Kulldkabhatta says, ^ alike by 
class’^ [Manu ch. ix., vv. 168 and 169]. And this is correct because 
ydjfiavalkya [ch. ii;, v. 128] after enumerating the twelve sorts of sons 
in this manner observes : — ''The legitimate son is one procreated on the 
awfully wedded wife,'^ &c., and thus concludes [ch. ii., v. 133] : "This 
law is propounded by me in regard to sons equal by class, and this 20 
will be made clear by me, by two texts of Saunaka to be cited 
hereafter. Vijiidnesvara also says the same thing. ^ He also says : 

" From the text — ' By the more birth of the eldest son, man becomes 
the hither of male issue,’ the performance of the filial office primarily 
devolves on the eldest son, therefore he should not be given. But this 
prohibition [is as] regards the giver only, not the taker 

This prohibition might indeed apply to the giver alone, provided 
this text [of Manu] contained a prohibition of the gift of an eldest 
son ; but it does not ; for there is a want of affirmative [command] ; 
and because the expression, ' Man becomes the father of male issue,’ SO 
being merely a declaration of parentage, [by the mere birth of a son] 
there is only a discharge of the C^i^cestral] debt. According to this 
interpretation the latter half [Manu ch. ix., v. 106], — " And fthe 
father] being free from obligation to his ancestors,® he fthe eldest son] 
is worthy of the whole,” exactly accords [with the first], Sarvam 
[means] wealth. A male only can become adopted, not a female; 
because from the pronoun Sah [he] occurring in the text, 'He is 
to be known as a son given,’® which [sentence] is expressive of a 
connexion between an object and its attribute, it is understood to imply 

* The inferior of the superior class, see Viramitrodaya, 1. 188, p. 2. 40 

* Mit. ch. ii„ 1. 66, p. 1. ® This is a text from Manu. ch. ix., v. 106. 

* Mit. ch. ii., 1. 66, p. I. ® 51^^, 

« This is a fragment from a verse in Manu (ch. ix., v. 168). 
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a male pereen equal in class who is the subject of a gift made by 
the father and mother, accompanied with affection [and pouring of] 
water, and of which distress is the motive ; as from the pronoun ^ him’ in 
the holy text, Let a Brdhruana of eight years be initiated, and let him 
be instructed/’ ^ there* arises the knowledge of a male of eight 

* years, of the Brdhmana class, initiated at the thread ceremony 
and the like. From the above, results the refutation of what 

some persons have held, viz., that since in the act of gift, signified by 
the term dattnma [or given], there is nothing distinctive [of either 
10 male or female], and as by the aphorism ^ Ktrer mam nityam^^ [i.e. 
formations ending in the affix ktn,* always have wqp added] [whether 
the word be masculine or feminine], the daughter given to the husband 
or another is signified [by the term dattrima']. 

Saunaka thus declares the mode of adopting a son : — ‘‘ I, ^aunaka, 
will now declare the best adoption. One having no male issue or 
one whose male issue has died, having duly fasted for a son, having 
given a pair of clothes, a pair of ear-rings, a turban, a ring to an 
Achdrya (priest) religiously disposed, ^ a follower of Vishnu’ and 
thoroughly read in the Vedas, having brought a harhish (a layer of the 
20 Kuha'^ grass), and. an idhmd [a bundle of small sticks] of the paldsa^ 
tree, having invited kinsmei^, and relations, having feasted the kins- 
men, and especially the Brfihmanas, having performed the rites, com- 
mencing with that of anvddhdna [or] of plaeing the Samidh (stick) over 
the consecrated fire, and [ending with] that of utpavana or purifying 
of the clarified butter ; and having advanced before the giver, should 
[thus] beg, * Give a son.’ The giver being capable of the gift 
[should give] to him with the recitation of the five prayers, the initial 
words of the first of which are ‘ Ye Yajfiena* [The acceptor] having 
taken him by both hands with recitation of the prayer commencing 
30 with ‘ Devasyaivd/ having inaudibly repeated the mystical invocation, 
beginning with ' Angdd-a7iyaf ''‘hiid smelt the forehead of the child; 
having with clothes and the Idee adorned the boy bearing the reflection 
of a son, [and] accompanied with dancing, songs, music, and benedic- 
tory words, having brought him into the middle of the house / having 
according to ordinance offered to the sacred fire ah ofibriog, of boiled 
rice [to each incantation] with recitation of the mystical invocation^ 

* Yaetvdhfidd/ of the single prayer from the Bigvedd, commencing with 
' Tuhhyamcigne* and the five prayers, the ihitiad words of the first of 

^ See the Sdtm (Adhjiya i., Kandiki idx. andSdtra i) 

40 • eh. hr./ quarter iv., ddtra 20. 

* It if not meant that he iboald belong to the Yaiihnavft leo^ but that he ihonld be 
a worthipper ofthat Deity, 

* Poa eynoiuroidee. 

* Btttea Frondoia. 
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which are, *Somodadat\- and having performed a sacrifice with the holy 
texts, beginning with Svishtaknt, should close the remaining ceremony 
of the sacrifice. Amongst Brdhmanas, the adoption of a son should 
be made from amongst the sapindas,^ or in their absence, an asapMa 
[one not a sapinda'} may bo adopted, otherwise one should not be 
adopted ; amongst Kshatriyas, one from their own class, or one whose 
gotra is the same as that of the [adopter's] preceptor may be adopted ; 
amongst Vaisy^s, from amongst those of the Vaisya class ; amongst 
Sfidras, from amongst the Sddra class ; amongst all classes, from amongst 
their respective classes only, not from others. But a- daughter's son 10 
and a sister’s son are affiliated even by Sddraa. By no man having an 
only son is the gift of a son to be ever made. By a man having several 
sons, such a gift is to be made by all means. An excellent Brdhmana 
should bestow a gratuity on the officiating priest according to his 
ability. A king [should grant] even one half of his dominion. A 
Vaisya three hundred pieces of money a Sddra even the whole of 
his property; if indigent, to the extent of his means.'’® Ohhdyd- 
vaham, (Bearing the reflection of a son) ; [that is he should be] same 
or equal. 

Daughter's son and sister* s son, ^e. Just as in the passage, ' [he] gives 20 
the stick to Maitrd-varund,* although owing to the past and future use 
[in the sacrifice] of the stick it is possible to consider the stick as hhavya 
(principal object), yet Maitra-varuna, who is' of future use [in the sacri- 
fice] is considered the principal object [in the sentence], as being in the 
dative case, and as being the invoker of the deities in accordance with 
the precept * [Maitrd-varuna] with the stick in hand should pronounce 
the invocation'; so similarly in the present passage, the Sddra, inasmuch 
as it is he who satisfies the debt [of the manes] must be considered the 
hhavya [principal object}, as being the subject about which [the adop- 
tion of a] daughter's or sister's son is predicated, the genitive termina- 30 
tion [after the word Sddra] being interpreted in the sense of the dative. 
Therefore it is proper that they [daughtei's and sister's sons], being 
the Yidheya (predicates) should be the objects of limitation, [so as to 
mean that the] daughter's and sister's sons alone are for a Sddra. As 
the [term] ^ddra, not being the predicate, cannot be the object 


^ The Sapin^s are kinsmen connected by the offering of the funeral cake to the 
manea of father, grandfather and the great-grandfather, &c., including the diMct 
descendants of four persona. 

* See Sanskfira-Kaustubha where the reading is nfTfntTPf hundred g^mt) 

whieh is more intelligible than the one in the text, which is 40 

B See the Dattaka Mimhnaa pp. 25 and 26 ; and the Dattaka Chandrikd pp. 51 and 
52 ; and the Sanakhra Kauatubha, 1. 47> p- 1. 
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of limitation, if the passage [in question] be interpreted as meaning 
that [daughter's and sister's sons] are for a Sddra alonei then that 
interpretation is open, to the objection of Parisanhhya^ [a negative 
inference which is considered objectionable] in respect of adopters in 
the Brahtnana and other [classes, who will be excluded]. Therefore 
the daughter's and sister's sons alone are the principal [adoptees] for 
a Sddra. Failing them, another of the same class [may be adopted] ; 
for, Sudras from amongst the Sddra class" : so he [Saunaka] has said. 
This word jdti (class) is not to be narrowed down to the daughter's 
10 son and sister's son ; because the being a daughter's son or a sister's 
son is not co-oxtensive with being of the same class, ^ and because 
there would also arise the difficulty of having in one and the same 
Smriti, a general proposition which would then become useless.® 
* BV This is fully explained by my venerable father in his Dvaita- 
Nirnaya.'*' And tho same is the usage amongst the learned,* and 

^ See supra p. 50 note 4. 

* Because tliis text being applicable to all ages, and marriages of different classes being 
allowable, one might be a'cTaugUter’s or a sister’s son and yet be of a different class; 
and vice versd. 

20 * Because the general proposition, “ for iSudras, among the ^udra class,'' occurs first ; 

and in this (oddras) class, a marriage with any of the higher classes being illegal, a 
Sddra must necessarily have a ^udra wife, and the daughter's son and the sister’s son 
must be Sudras likewise. Therefore if the text, “the daughter’s and sister’s sons are 
even for Sudras,” &c. were to be construed in the narrower sense as a rule limiting the 
acceptance of these two alone for Sudras, the inclusion of the above general proposition 
would be altogether useless. 

* Sankarabhafcta [the father of Nilakantlia] the son of Ndrdyanabhatta, in his work 
styled the Dharmadvaitanirnaya, in the chapter styled ‘ The solution of doubts in 
regard to adoption,' says : — 

80 “ In the Prayogapdrijata on the subject of adoption, the law of taking a son [in adop- 

tion] as laid down by Saunaka is written. There the text “ the daughter's or the 
sister’s son is given to a ^ddra” [occurs] . Some [have interpreted it by] the rule of 
limitation [to mean] that these two [m>., the daughter’s and the sister's son] are 
[adoptees] for a Sddra alone [and] not for any other [such as a] Brdbmana or 
the like. [But] that is not [so]. In the text ‘ a cow should be given to a Brihmana, 
it is [indeed] proper to make the [word] Brdhmana the object of limitation, as being, 
of no past or future use [in the act], and [being thus] a predicate [denoting] attri- 
butes. [But] such [limitation] is not proper [in the case] of Sddra [in the] present 
[instance]; because of his future use, and [because of] his not being a predicate 
40 [denoting] attributes; and because of the impossibility of the rule of limitation [apply- 
ing to any term] other than a predicate. [If it be asked] how the ^udra is of future 
use, the answer is : — In the [Vedic] text ‘ There is no [translation] to the higher world 
[after death] in the case of a sonless man ; [for] by his birth a Brdhmana becomes a 
debtor in three [ways, viz.], to the Gods in sacrifices ; to the manes in issue, [and] to 
the Bishisin learning,* the [term] Br&hmana is used as illustrative [of all the classes], 
as has been stated in the adhikarana (aphorism) * Brdkmanasya Soma vidyd prajam 
rinaodkyena samyogdt* [See Mimdnsd Darsana, p. 651, ch. ii., quarter 2n<i 6dfra31 :] 
which means ‘To the Brdhmana’ Soma (or sacrifice) Vidyd (knowledge of the Vedas) 
and prq/d issue [in the shape of sons] are [necessary], because of the applicability to 
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thus the right of a Sudra to adopt, being established like the established 

him of the text of [the three debts]. Thus a l^udra [too] has to discharge his debt to 
the manes; and is [therefore] Bhavya (the principal object or subject in the sentence), 
the genitive [tenrination after the word Sudra] being construed in the sense of the 
dative. Just as in the [text] ‘ [he] gives the stick to Maitri-varu^/ Maitr&-varuna as 
the holder of the stick, being in the dative case is the Bhdvya (subject) as being of future 
use, because the [office of] reciting invocations with the stick in bis hand is assigned 
to him in accordance with [the text] ‘ [Maitravaruna] holding the stick in his hand 
recites the in vocation ’ [and just as] the [possible construction of the] stick as Bhdvya 
(subject) owing to its [past] use in capacitating the sacrificer [for his office], is rejected, 10 
and, the [whole] text is interpreted to mean ‘ Maitrfivaruna should be given the 
stick,’ so as to make the stick a [part of the] predicate : so, in the present instance, 
although it is possible [to consider] the son [to be adopted] as the Bhdvya (subject) 
owing to his future use in accordance with [the text] ‘[he] conquers the [future] worlds 
through a son ’ and ‘[he] enjoys eternity by a grandson,’ [yet] it is proper to make the 
Sentence mean ‘a Sudra slionld be given the daughter’s or the sister’s son, [as 
the adopted son],’ so as to make the daughter’s or the sister’s son a [part of the] 
predicate, and [consequently] the proper objects of limitation. The 6udra being the 
subject [in the sentence], the limitation [of that term] would involve [the logical 
fallacy of] Parisankhyd (a negative inference), [such] as is oliserved when the 20 
taking of the horse’s cord by [the recitation of the text] imdmagribhnan rasdndmrifasya, 

&c, [they] took this cord of truth, &c. is enjoined. That [porisnnkhyd] involves three 
objections. Besides [the interpretation of] one and the same text by niyama (rule of 
limitation) and pansanA'Ayd (a negative inference) is not possible. Thus it is esta- 
blished that the daughter’s or the sister’s son can be adojded even by a Brahmana 
or the like [». e, a Kshatriya or a Vai«ya] ; and that a Sudra should adopt the 
daughter’s or the sister’s son alone wherever possible, [It may he objected that] 
if [the terms] ‘ a (laughter's or a sister’s son’ are to be limited, there will be no 
[adoptee] for a 6udra other than those [daughter’s or sister’s sons] as [the words] 

‘ where possible’ are [introduced] without authority. This [is answered by] some [as 30 
follows] the begetting of is>ue is peremptorily enjoined by the text ‘ Brdhmunasya 
soma, &c.’ [see above in this very note], the [final] purpose of which is that implied in 
the word ‘ puttra* (son), viz.^ the satisfaction of the debt of the manes. Thnt purpose 
being served by the adoption of a son as well, this [commandment for adoption] is ag 
peremptory [in Oie case of the sonless] as [that for] begetting issue. [That being so] 
the yathdkaktinydya, (the rule w hich enjoins the observance of a precept as far as pos- 
sible) applies, and the non-restriction of the daughter’s or sister’s son is proper. But 
this [answer] will not do. For tlie [said] yathdkakiinydya properly appli(;s only with 
regard to the details of an enjoined ritual. Consequently by [the operation of] that 
rule, the homa (sacrifice) or the like, which is a part of the ritual enjoined for adoption, 40 
may be disregarded, but not so the [relationship] of a daughter’s or a sister’s son, that 
not being a part of the ritual. [Similarly] the restriction of the same class enjoined by 
Manu in the text : ‘ I have thus laid down the law in regard to sons of the same class’ 
cannot be disregarded. Therefore [the introduction of the words] ‘ wherever possible’ 
[into the interpretation] is improper.” The [correct] answer to this is : Because 
the community of the class in the adoptee is enjoined by Saunaka in the [text] * to 
Vai^yas from the Vaisya class [and] to Sudras from the ^udra class,’ and by Manu 
in [the text] ‘ 1 have laid down this law in respect of sons from the same class,’ 
and because the restriction [of the word ^udra to a daughter’s or sister’s son] is 
not possible, inasmuch as the Siidra and a daughter’s or a sister’s son are not co- 50 
extensive terms, nor in [the relation of] genus and species [to each other], the text 
[relating to] the ^ddra should be interpreted as enjoining th^, adoption of sons other 
than those of a daughter and sister, so as to make no te:.f luigaiury. Where it is 
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right of the carpenter — Nishdda,* [to perform a sacrifice], the assertion 
in tho Suddhi Vivoka that a Sudra is not entitled to make the accept- 
ance of a son, which has to be accomplished through Vedic Mantras 
(sacred texts), and by a Homa ( sacrifice to the fire) is also refuted* 
The homa (sacrifice) with a recitation of the Mantras is to be per- 
formed by him through a Brahmana, because of tho text of Pdrdsara, 
viz., He, for whom a fast, a vow, a sacrifice, ablution at a holy place, 
silent meditation and the like, are made by Brkhmanas,* obtains 
♦ their benefit/^ The same is the opinion of Smdrta and 
10 Harindtha. As for the assertion of Pdrdsara himself that that 

Brdhmana who, for a money gift, may perform a sacrifice on behalf of a 

possible, the daii£;hter*s or the sister’s son should alone [be adopted] because the 
former is allied [to the adopter] by [drawing in his veins] the [adopter’s] own blood, 
and the latter by [drawing in his veins] the blood of the [adopter’s] father. When 
they arc not available, a ^ddra other [than those] does become the son, [i. e. is 
eligible for adoption]. In this way, the popular usage is not inconsistent [with texts] 
and everything is faultless. 

This (view) has been also noticed with approval hy Krishna Bhatta in his commentary 
on the Nir^yasindhu in Part iii., under the heading of adaption. The passage runs 
20 thus: — *‘The Bhaf^a [the author of the Dvaitanirnaya had this family appellation by 
way of eminence] on the other hand says: — “ There can be no limitation [in the interpre- 
tation of the daunaka’s text] so as to mean that the daughter’s son and the sister s son 
are two [adoptees] for a Sddra alone and for no other. Just as in [the sentence] ‘ the 
stick should be given to Maitr&varuna ’ the Maitravaruna as the holder of a stick is the 
principal [object], because of his future use [in the sacrifice] as the invoker of the 
deities, in accordance with [the] text * holding the stick, [he] shall recite the invoca- 
tions,’ which assigns the work of invoking to Maitravaruna hohling the stick in liand, 
so as to make the w'hole sentence predicate of Maitravaruna a gift [to him] by the 
aacrificer of his stick ; so here [the present passage should be construed to] predicate of 
30 a 6udra the adoption of a daughter’s or a sister’s son, because of his [the ^uilra’i.] 
use as the satisfier of the debt [of the manes], the genitive [in the text] being taken 
in the sense of the dative. It is thus proper to make the daughter’s or the sister’s son 
the subjects of limitation as being the predicate [in the text in dispute]. The terra Sudra 
being the subject, its limitation will be open to the [logical fallacy of] parisankhya (* a 
negative inference’) as when the taking of a horse’s string is enjoined by the [recita- 
tion of the formula commencing with] imdmagribhnan raSandmritasya (this string of 
truth is taken up) [by them] [which does not specify the string to be of any particular 
animal]. This [mode of construction, vf'r., partran^d is open to] three objections. 
Therefore [it follows] that the daughter’s or the sister’s son alone are the principal 
40 adoptees] for a Sddra ; failing them any other of the same class ; because of the same 
author’s text] * to ^ddras from the ^ddra class.’ It cannot be said that [in the last 
mentioned text], the generic term [^ddra] should be limited to the daughter’s or sister’s 
son. For if that were so, [this] general statement in the same Smriti would become 
nugatory. Accordingly even the BrUhmanas and the like [ t. e. the Kshatriyas and 
the Yailyas] may receive [in adoption] the daughter’s or the sister’s son, there being 
no prohibition [to that effect].” For an exposition of the Minphnsa canons of interpreta- 
tion called Niyama and Parisankhya, see the disquisition of Vijfidnc^vara on 1. 1 1, j>. 1 
of the Mit. ch. i. 

^ A Nishada is one begotten by a Brdhmana on a ^udra woman. This rule is based 
50 on a Section of the Mfmdnsd of Jaimini Adbydya vi., quarter i., Sdtra 51. 
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^ddra, shall become a ^udra, and the ^udra shall become a Bi^hmai^a;’^ 
it is, according to M^dhava, to be taken as meaning that the benefit 
of the act accrues to the Sddra, while the sin attaches to the Brdhmana. 

Even a woman has, like the Sddra, authority to adopt, because of 
the text women and &ddras are governed by the same rules/' 

Vasishtha : — Man produced from virile seed and uterine blood, pro- 
ceeds from his father and his mother as an effect [from its cause]. 
Therefore his father and mother have power to give, to sell, or to aban- 
don their son. But no one should give or receive an only son, for ho 
saves the man [from put or hell]. A woman should neither give nor 10 
receive a son except with her husband’s permission. He who is about 
to adopt a son, having invited kinsmen and announced his intention to 
the king,* and having performed a sacrifice in the middle of his house 
with the ^ vydhriti* prayers, should take an unremote kinsman of the samo 
class. In case of a doubt, he whose kinsmen are distant^ should be kept 
apart like a ^ddra. For, it is weU known that by means of one [the 
adopted], he [the adopter] is able to save many. If, after adopting, a 
legitimate son should be born, the adopted son should be a sharer of a 

fourth .''5 

The husband’s permission is intended only for a woman whose 20 
husband is alive, for evident worldly reasons. But a widow may 
adopt even without it by the assent of her father, or (in his absence) 
by that of her (clansmen). Hence, says Ydjnavalkya [ch. i,, v. 
85] : The father should protect the maiden daughter, the husband, 
when [she is] married, the sons in (her) old ago; in their absence 
their clansmen. A woman has no independence at any time.” Thus 
her dependence on the husband in a particular state alone is indicated. 

In his absence, or owing to his infirmity on account of old age or 
otherwise, her dependence rests even on her sons, &c. Kdtydyana also 
[who says] : Whatever spiritual acts (or acts relating to the future 30 
state) a woman performs without the permission of the father, the hus- 
band, or the son, to obtain a benefit after death, it shall become fruit- 
less,” declares the permission of the husband, &c., applicable to particular 
states. Aurdhvadehiham [means] relating to the next world. There- 
fore that permission of the husband indicated for a particular state [by 
Ydjnavalkya] is also laid down here [by K4ty6yana following Ydjna- 
valkya], and is not a new rule, laid down (without prior authority), 

^ Krishnabhatta, the commentator on the Nir^ayasindbu, says that the word is 
Oramapdla or Lord of the village, 

* Viramitrodaya, 1. 189, p. 1, makes ’distant' to mean one whose country and language 40 
disagree ; and Kalpataru speaks of one whose uncle, &c. is not near; Battaka Mimfin- 
a4, p. 27* seems to agree with the Viramitrodaya. 

> Mit. ch. u., 1. 55, p. 1.; Yir. 1. 189, p. 1 ; Vya. M. and Ram. 
h 
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Hence [it follows that] a widow has authority [to adopt] even without 
the permission of the husband. ^ 

Adurehdndhavah (means) a sapinda as near as possible. And 
even among the near sapindas, the brother's son is the chief ; because 
of the text of Manu [ch. ix., v. 182], quoted in the Mitdkshar^^; — Of 
brothers of the whole blood, if one becomes the father of a male issue, 
then by that male issue, all of them become fathers of a male issue. 
Thus declares Manu." And this is the proper motive of this precept, 
since any other is improbable. Durebdndhavam [means] one of an 
10 unequal class. 

According to my venerable father, even one married and the father 
of a male issue is fit for adoption. And this is proper, since there is 
nothing opposed to it. But it is said in Kdlika Purd^a, Oh lord of 
the earth, a son whose ceremonies up to tonsure have been performed 
with the Gotra or family name of his father, does not attain the sonship 
of another man. The ceremony of tonsure and of investiture being 
indeed performed [by the adopter] under his own family name, sons 
given and the rest whose ceremonies are thus performed, are to be 
considered as sons, else they are termed (slaves). Oh king, sons 
20 given after their fifth year and the rest are not sons. Having taken a 
boy of five years the adopter should first perform the sacrifice for male 
issue." ^ This relates to those belonging to difierent gotras or families. 
Achdddntam [means] up to the ceremony of tonsure inclusive. The 
particle ang is inceptive, used for the sake of including all such cases ; 
for if it be meant as a limit conclusive, it will be liable to tho objection 
of being in opposition to the ceremonies of tonsure and investiture 
[specified in the text]. But much reliance is not to be placed on 
this passage ; for it is not to be found in two or three copies of Kdlikd 
Purdna.^ 

SO * This dattaha or given son is of two sorts : (1) lievala (simple), 

♦ and (2) dvydmushy&yana (son of two fathers). The first is one 
given without any condition, the second is one given under the 
condition, that this son belongs to us both. Of these, the first should 
perfonn Srdddha and other obsequial rites of the adopter only. The 
same may be thus demonstrated [in detail]. By the acceptance of a 
son bliere is anxiety [of compassing some future end] ; and in the rite 
[above mentioned as prescribed by Saunaka thus], ** the acceptor of a 

' Viramitrodaya 1. 188, p. 2, following the satnc doctrine, says that what has not 
been prohibited may be taken as permitted by him. 

40 • Mit.cb. ii., 1. 56, p. 1 ; Vir. 1, 188, p. 2} Vya. M. and Kam. 

» Kam. 

* The Samakdra Kaustubha similarly does not recognize as genuine the above texts ; 
•ee 1. 45. p. 2. 
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son” [inviting kinsmen, &c.] the son being in the second case, the 
making a son is spoken of. But it is impossible for the adopter to 
make a son in the manner in which a son would be naturally bom. * 

Therefore by the term Putra or the ^ son*, the whole of the duties of 
a son being had in view, the accomplishment of the invisible virtue 
whereby those duties will be discharged is to be accepted. Therefore in 
this manner [alone] sonship in <-he acceptor*s family is capable of being 
produced. Hence will proceed acts which are dependent on the 
relationship of son and father, &c. Therefore, says Manu [ch. ix., v. 
242]: — given son shall never claim the family and estate of his 10 
natural father ; the Pinda (the obsequial oblation) which follows the 
family and heritage, and the Sr^ddha and other funeral ceremonies 
of the giver cease.”^ Gotrarikth&nugah, [means] what goes along 
with the family and the inheritance; the two expressions being 
generally co-extenaive. Dattrima [means] the given son; because 
as [will be noted] further on in the case of a dvydmushydyana, the 
[original] family, &c. do follow the [adoption]. Pinda, or the obse- 
quial oblation, according to Medh^tithi, Kulluka Bhatta [Ms^nu ch. 
ix., v. 142] and others, means the first funeral ceremony, the i§rdddha, 

&c. According to others, Pinda means the sapinda relationship, and 20 
sivadhd [signifies] Sr^ddha and other funeral ceremonies. Properly 
speaking, as by the passage, He who has begotten a son and whose 
hair are black, should establish the sacred fires,** the condition of his 
age [or manhood] is exemplified ; or as by the passage the adhvaryu 
(officiating priest) measures the ground half outside and half in- 
side the vedi, [for the sacrificial post],** the particular position of the 
post is exemplified; even so by the terms, Gotra (family), pinda 
(funeral oblation), rifct?ia (heritage), svadhd {Sraddha, &c.) are to be 
understood, all the acts connected with the Pinda or the funeral 
oblation due to the natural father, their extinction is pronounced. From 80 
this also follows [as a matter of course] the cessation of family connexion 
with the uterine brother and the father*B brother and the rest. Therefore 
the son begotten by the simple adopted son should likewise perform 
his father*s sapindtharana,^ pdravana, Srdddha,* and the like cere- 
monies in conjunction even with the [original] adopter. So his son 
[is to perform] . However, K^tyayana, in opening the discussion about 
the son of two fathers, says : — Now since sons, who are either adopted, 

^ For the to-be-adopted sou already exiets ; the capacity or relationship only is to 
be legally created. 

* Hit. ch. ii.. 1. 56, p. 1. ; Vir. 1. 191, p. 1 ; Vya. M. and Kam. 40 

* Associating the deceased person with the three preceding ancestors on the twelfth 
day after death. 

* This driddha ts performed in honor of the manes of the deceased, also on the 12tb 
day after death, when he has died as a sanny&si or an ascetic. 
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purdhased, or bom of an appointed daughter, have no jpravara [for 
themselves] owing to their having been taken by another, they are 
[considered to be] Dry (sons of two fathers).' [Again] 
if there be no offspring of these [adopters] by their own wives, they 
[the aforesaid secondary sons] should take the heritage, and giv^e the 
funeral oblations to three ancestors. If there be no [offspring] to either 
[the giver or receiver], they should give the oblations to both, in 
one single i^rdddha, but making Pinda (or rice balls) separately in 
honor of each, and having addressed their manes separately, both 
10 the acceptor and the genitor up to the third ancestor. This has refer- 
ence to the son of two fathers ; because of his premising, they become 
the sons of two fathers. If either the natural parent or the adoptive 
father have no other male issue, the Bvydmushydyanaj or the son of 
two fathers, shall present the pivdd or funeral oblation to him [or to 
both], and shall take their property \ but not if there be other male 
issue. If both have auras or legitimate sons, he shall not offer to 
either. He should take a quarter of the share allotted to a legitimate 
son of his adoptive father ; from the (following) text of Vasishtha : 

When a son has been adopted, if a son of the body be afterwards 
20 bora, the adopted son shall be a sharer of a portion equal to a 
fourth ’^* ; and likewise this text of Katydyana, If a legitimate son 
be bora, the rest are takers of a fourth share, provided they belong 
to the same class; but if of a clifferent class, they are entitled tc 
food and raiment only.”^ The reading in the Kalpataru is ^ takers 
of a third part/ Savar^idh, or those of the same class, [are] accord- 
ing to Yijndnesvara'* kshetraja (the son of thie wife), the son adopt- 
ed, and the rest.^ But if [other] sons are wanting to both, then he 
should perform a singlb &rdddha, Ac. to both also in the manner pre- 
viously declared. However, K^rshn^jini says in the Hem^dri : As 
80 many ancestors as there may be [in both the families], their Sajpindt- 
harana (or conjunction with the dead) should be performed by the adopted 
sons and the rest with their own fathers, Ac. ; their sons [should perform 
it] with two forefathers ; and their grandsons with one. As for the 
fourth descendant, it is [to be done] at his pleasure. Accordingly the 
Sa^inda* relationship [of these sons] is mentioned as up to the 
* 89 third degree.® At the regular seasons there is no distinction of 
degrees, but on the [anniversary] day of death, they should per- 
form the Srdddha in reference to one according to the proper rites.'^ 
This passage also is in the same sense as the text of Kdtydyana. The 


40 ' Kam. » Mit. cb. ii., 1. 55, p. 2 ; Vir. 1. 190, p. 2 ; and Kam. * Id. 

* Mit. ch. ii., 1. 55, p. 2. ” Mit. ch. ii., 1. 54, p. 2. 

^Notuptothe seventh degree. Dattaka Mim&n^i, p. 34; Dattaka Chandrikk, 

p. 68. 



61 


0. IV, s. V, 27—80.] 

meaning is this : The DvyirmLsKyiyana, or sons of two fathers by 
adoption and other [sons] should perform the SapMtkarana'^ of those 
dying in the families of both the natural and the adoptiye fathers with 
their own [respective] ancestors. But the sons of those adopted and 
the rest should perform their Sapind'ikarana [of the adopted and the 
rest] with both the natural and the adoptive [lather] . Their grandsons 
also should associate their real father with their adoptive grandfather and 
their real great grandfather. The fourth descendant, i. e. the great grand- 
son [at his pleasure], may invoke the adopter or not. Chha ndah [means] 
wish or pleasure. But the natural father [of the adopted] he must 10 
invoke. Sddhdraneshu Kdlesku (at the regular seasons,) that is at the 
amdvasya (days of new moon) and other regular seasons, the Sriddka 
and other ceremonies of forefathers of the natural and adoptive fathers 
are to be celebrated. But on the anniversary of death, having invoked 
the single person only, he should perform the Ekoddishta^ Srdddha for 
him. Some however say, since the rite of simple adoption is no- 
where mentioned, he [the simple adopted son] does not exist. Also 
that one taken even without an agreement is a son of two fathers 
iDvydmushydyana], since there is no rite prescribed for the agree* 
ment, ^ he belongs to us both.' And by him alone either a double 20 
Srdddha, or a single one, is to be celebrated by invoking his natural 
and adoptive fathers on the Am&vdsya (day of the new moon) 
and other days. And the son of the adopted should perform the 
Sapindikarana, the pdrvana Srdddha, and the rest of his genitor 
and his acceptor. And so also their sons, &c. ; so it is said. This is 
open to question. Now, although the phrase simple adopted is 
nowhere mentioned in so many words, still, however, this [meaning] 
certainly results as a matter of course from the declaration of the 
entire cessation of connection with the natural father and the rest by 
the above mentioned text of Monu, the absence of which cessation in 30 
fact exists in the case of the Dvydmushyiyma adopted. Further, 
a marriage in tho family of the natural father within seven degrees is 
altogether illegal according to this text of Gautama : With the 

paternal Bandhus or kinsmen on the progenitor's side up to the seventh 
degree, and with those on the mother's side up to the fifth,” &o.* This 
would be unmeaning in the case of a Dvydmushydyana [adoption], 
because the sapin^a relationship [to the progenitor] always exists in 
that case. Therefore [the phrase] ^ simple adopted' must necessarily 
be used to make the said text [of Gautama] intelligible. Because, in 
the case of the simple adopted, the cessation of sapii^a relationship 40 

^ See p. 59 above. 

* This ii always performed in honor of a single deceased individual. 

* Dattaka Mimans^, p, 31. . 
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is spoken of. Moreover in tke PravarddhyUya^ [it is said] They who 
become Dvydirnmkydyanas (sons of two fathers), whether by being 
adoptedj purchased, or the like, cannot take in marriage any one of either 
Ootra after the example of ^aunga and Saisira.^^® In this [text] also the 
term both Ootras of the JDvydmiAshydyam are spoken of. While 
Mann declares the cessation of connexion with the Ootra (family) 
of the progenitor. So here is a contradiction between the two texts 
which is to bo reconciled only by the distinction of dattaJca (the 
adopted) [into two classes], viz,, Kevala Dattaka or the simple 

1 0 adopted, and Dvydmuehydyana or the son of two fathers. Hence the 
simple adopted son is truly established. Therefore Bhatta Somesvara 
satisfactorily reconciles the doctrine of Manu, ^^that there was a 
cessation of the Sajpinda relationship between Arjuna (as) the son of 
Kunti [born] after she was given in adoption by [her father] Sura to 
Kuntibhoja, and Subhadr^i, the daughter of Vasudev who was the son 
of [the same] Sura,f^ with the text of Gautama that marriage with 
the daughter of the natural father is prohibited,** and which latter text 
says that Aijuna should not marry the said Subha drd, by an explana- 
tion founded on a Vdrtika text that there was no relationship 

20 [between Aijuna and Subhadrd] after the adoption. But the same 
author says that the Sapinda relationship of Kunti with the family of 
^ura, even up to the seventh degree, is declared by Somesvara, on the 
authority of the text of Gautama;^' but that is a deduction made 
without studying the book. For, he (Bhatta Somesvara), having in the 
previous part declared the cessation of the Scupii^a relationship, speaks 
of the text of Gautama as referring to the prohibition [of marriage] in 
the family of the natural father, not for indicating Sapinda relationship. 
Thus the simple adopted son and * a son of two fathers' being established, 
the Samvit or condition [in the case of the Dvy4mushy4yaiia] to the 

80 effect that ** he shall belong to us both," is likewise established, because 
[in the condition there is a visible object, namely, that] the adopter may 
know him to be the son of both the fathers. Again, the Sapi^a 
relationship of the simple adopted son extends in his adoptive father's 
family to seven degrees on the father's side and to hve degrees 
on the mother's side. But, says Yfiddha Gautama, ^Hhe sons given, 
purchased, and the rest whose ceremonies have been performed 
in the adopter’s €hird, enter the Gotrd by the observance of the 
ceremony; but the Sapv^a rdationship is not thereby created." 
Likewise says Bfihat-Manu : Sons given, purchased, and the rest 

40 ' Hiere is m c 1m > te r in etch Kalpa SAira relating to Pravaras. The one here alluded 

to is probably ch. 21 of the Satyisfa&dha Sdtra of the Black Yajurveda, which is 
more extensive than others. 

• See Dattaka Mlmknsi, (p. 4.) refers this text to the Prayoyapdrijdta, The 
Sansk6ram4l4 of Gopinathabhatta does so likewise. 
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retain the Sapinda relationship with the natural father, to the fifth and 
the seventh degrees [by the mother’s and father’s sides respectively] ; 

but enter the Ootrd only of the adoptive father” and even as 
^ ^ to what N^rada [says], " sons reared for religious merit in the 
several Gofras as begotten sons, become merely participators in 
a share and [the oblations or] the funeral cake” ; all these [texts] are 
all without a foundation. If they have anjf, they are given for the 
purpose of expressing the absence of Sapinda relationship up to the 
seventh degree of the Bvy&mushydyana in the adopter’s family. Because 
in the case of the simple adopted son, Sapinda relationship to the 10 
seventh degree in the adopter’s family is declared by the aforesaid 
text of Gautama, and by the text of Manu is declared the cessation 
of the Sapinda relationship in the family of the natural father. As for 
the following position laid down by certain worthy authors in discuss- 
ing the subject of Sapinda relationship [namely] : If (an adopted 
son’s) investiture and other initiatory rites have been celebrated in the 
family of his progenitor, his Sapinda relationship to his progenitor’s 
fhmily continues to the fifth degree (on the mother’s side) and to the 
seventh degree (on the father’s side), but up to three degrees in the 
family of the adopter, by reason of the absence of procreation and the 20 
non-performance of investiture, &c. [in the adopter’s family], produc- 
ing inferior paternity in the adopter. If, however, [the adopted son] be 
initiated in the Gotra or family of the adopter, 'iSapinda relationship] 
with the adopter and the rest up to the seventh and the fifth degree 
does arise.” ^ But we are not aware of the source of this. And also 
if the paternal relationship does not arise by reason of absence of pro- 
creation and investifure and the like, in what manner is the adopted 
hoxCn Sapinda relationship to three degrees, or his duty of performing 
the Srdddha and other ceremonies for the adopter and the rest, 
produced ? [Answer.] Paternity and Sapinda-ship are not necessarily 30 
co-extensive, so that the absence of the one might lead to the 
absence of the other. The position really is [this, that] sapinda relation- 
ship [of the adopted] to the adopter and the rest is eyen declared 
before by the text — Up to the seventh from the paternal Bandhus [or 
kinsmen, Ac.], of Gautama and others.” 

Now th0 rites of gift and acceptance of a son. 

In this /matter all* have the power of giving any of the several sons 
except the eldest ; but the right of accepting appertains to those to 
whom no son is bom, or whose sons are dead. Women, whose hus- 
bands are Hving, have authority to take with their permission; in de&ult 40 
of their husbands, with that of their own fathers and the rest. A ^ddra 


^ Sansk&m Kaustuhhsl. 49, p. 1. 


* Clatiei are mtemded. 
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may take a daughter’s or sister’s son [if available] * and no other. 
But others [of superior class] should take the nearest Sapinda ; in default 
of him, the remote, but none of another class. 

Now the giver, on the day [fixed] for [acceptance] having duly 
called to mind [and recounted] [the proper] time, &c., and having 
solemnly declared, viz,, ^ I am going to give ray son in adoption in 
order to create [between my son and his adopter] those various 
reciprocal obligations which arise from the various relations, such as 
that of father and son [at present] existing between me and the 
10 like on the one hand, and this (my) son on the other*; should perform 
worship to Ganapati, the Svatuvdchana (a benedictory preliminary rite) 
Mdtrikd Vriddhi-Srdddha.’ As regards the adopter, he having 

fasted on the day preceding that[fixed] for the acceptance [or adoption], 
and on the next day having summoned his kinsmen and announced 
to the king his [intended] adoption, and having called to mind the 
time and [considerations^] and the like, having thus solemnly declared 
in order that the various mutual relations such as that of father and 
son, at present existing between the person 1 am going to adopt as a 
son, and his progenitor, and the like, may cease ; and in order to create 
20 between this person on the one hand, and me and the like on the 
other hand, various reciprocal obligations consequent on the various 
mutual relations, such as those of father and son ; I am going to adopt 
[this person as] a son ; and having performed the worship to Ganapati, 
SvaHi vdchana, M4trik4 Pdjana, Yriddhi-^rdddha, and having duly 
invested the Achdrya with the officiatorship ; and having worshipped 
him (the Achdrya) with gifts, with ear-rings, a finger-ring, a pair 
of Dhotars,^ turban, and having performed Madhuparka in his house 
and the rest, let him give a feast to three Brdhmands and to his 
kindred. 

80 Then the Achdrya having thus solemnly resolved, I am about to do 
my proper duties, and having performed the marking out of the altar 
and the other (acts) as far as the consecration of the fire inclusive, 
should celebrate the rites enjoined in the Vedas and the rest as far as 
the purifying of the clarified butter inclusive. 

Then the acceptor having gone near the giver should beg, * Give me 
the son^; and the giver, with relation of the five prayers (the initial 
words of the first of which are) yeyajnena,^ having called to mind 

^ See p. 54 above. 

* Worship of certain deities headed by the 7 Mdtrikas. [See Ndrdya^-BhattA*s 
40 Prayoga-Ratna, 1. 8, p. 1.] 

* Srdddha on an addition to the family. 

* A certain formula is laid down in works on ceremonies proper to such occasions 
eadled Sankalpa or determination. 

* A piece of cloth. 

* See l^ik-sanhiU, asHaka 8, adhy&ya 2, varya 1, rik 1 — 5. 
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the time and the irest, having repeated his motives as above detailed, 
should declare, I give you this son* adorned with oriaments 
* according to my ability. These five Mantras beginning with 
yeyajHena, of which Manuks son N^bh^nedishtha [is the Rishi], 
the deity is Visvedevah, and the metre is Jagati, are [now recited] to 
properly effectuate the gift of the son. 

Then the acceptor having accepted him with the prayer Devaeyatvd,^ 
and having repeated the mystical prayer to Kdma^ [the god of desire] 
as laid down in his own Sdkhi (or branch of the Veda), and having 
repeated in a low voice the text Angdtangdd,^ &c., having smelt the 10 
forehead of the child, he should carry him into the inner apartments of 
his own house adorned with clothes, &c. accompanied with rejoicings. 
Next the JLch^rya having performed the setting np of the clarified 
butter and the rest as far as the portioning of it inclusive, and having 
performed a sacrifice with the clarified butter, with the Vydiiriti incanta- 
tions, first each Vydhrlti separately, and afterwards all the Vydhritis 
together, he should sacrifice to the fire with boiled rice. The principal 
sacrifice with the boiled rice for effectuating the son's adoption would 
begin with Mantra commencing with Yastvdhridd'^ [the Rishi of which 
is] Vasnhuta, [the deity is] Agni (fire) and [the metre is] trishtuhlu * He 20 
should begin thus : Omyastvdhridd, [&c.] and pour the offering by in- 
voking ^ this is to Agni, not to me/ Again, he should sacrifice [with 
the Mantra] beginning with the words Tuhhyamagm,^ &c. [both tho 
Rishis and deities of which are] Surydsdvitri, [the metre is] Anushs 
tuhh ; [the concluding invocation should be] ^ this is for Surydsdvitri^ 
not for me/ Again, with five texts, the initial words of the first of 
which are Somodadat,^ &c., [the rishi and the deity of which are] 
Sdrydsdvitiii and [the metre is] Aiiushtup, The beginning [and end] 
as before. He should conclude the rest of Homaj or sacrifice with [the 
Mantras\y SvishtdJerit and the rest. [End of the rite of adoption.] 80 

To return to the subject in hand. Katyayana states a distinction 
in dividing debts ; — The debt of the father, one incurred on account 
of the father, one’s own debt, [that is] one incurred by oneself, [these] 
should be cleared on a partition with brothers.’' Pitryarnasamban^ 
dham [that is ] incurred in order to discharge the father's debts. 
Atmiyam [that is] debts contracted by another, for the maintenance, 

* See Taittiriy«>Aranyfika ; adhydya 3 ; anuvdka 10. 

« See ASvalayana’s Srauta idtrOj the 'first shatkat adkydya 5 ; kamUkd 13 ; sdtra 35 
(p. 431). 

® ]^ik-»anhitfi, athtaka 8, Mydya 8, vary a 21, nk 6. 40 

* Taittiriya-Sanhit^ k&nda 1, adkydya 4, and the last anmaka. 

* 9ih-Sai)hit&, a$htaka 8 ; adkydya 3 ; varga, 27 ; nk 3. 

® ;^ik'$»iihit4, ashtuka 8 ; adkydya 3 ; varga 28 ; 1. 
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of one’s own falnil;)r. The same [author says] : — " A debt contracted 
by a brother, a paternal uncle, or a mother, for the sake of the family, 
must be fully discharged by the partakers of the heritage at the time 
of partition/' 

In a case where the debt is less than heritage, the same [author 
says] : — '' But havingp aid the debt, and also what was bestowed 
through affection, they should divide the balance." Pradattam [that is] 
promised [through affection]. N^rada : — What remains after discharg- 
ingthe father's donations, and after payment of his debts, may be 
10 divided by the brothers ; otherwise their father will remain a debtor." 
Pitriddya [that is] what had been promised by the father. The 
same: — “What has been given for religious purposes and through 
affection, and the debt which has been incurred by himself, that [debt 
and] the visible [wealth] let them divide; [any other] ddna, or giving, 
is not to be made out of the paternal wealth." The meaning is this : 
What has been given, [i, e.] promised for religious purposes and 
through affection ; what has been incurred by the father himself ; such 
debts and the visible wealth should be divided. There is to be no 
giving from the paternal estate of anything other than their debts. ^ 

20 In case of suspicion [arising] of concealed effects, [says] the same 
[author] : — “ A house, arable land, quadrupeds and the like visible 
effects, let them divide. If there be a suspicion of concealed effects, rin 
oath is prescribed [as the proper proof]. Thus has Manu declared that 
household utensils, vehicles [beasts for riding, &c.] milch cattle, 
ornaments and workmen are visible and are to be partitioned. If 
effects [are] suspected [to be] concealed, [its distribution] should be 
made [after detection] by the hosa ordeal, Karminah, slaves and the 
like. Hence in the chapter on ordeals the kosa ordeal itself has been 
fixed in such matters by this very [author] : — “ In sustaining the 
80 truth of doubts in partition among partakers of heritage at all times, 
[and] in settling a multitude of kriyd (proofs), the Aosu ordeal should 
be prescribed." 

IMPARTIBLE PROPERTY. 

Of impartible property Manu [ch. ix,, v. 206] says “ Wealth, 

ImpartiW. Property. however, acquired by leamiug, belongs’ 

exclusively to him who acquired it ; so 
does a gift made out of friendship, or along with a madhuparka [i. e. 
on the occasion of a wedding, or out of respect for a guest when honey, 
curds, and clarified butter are offered]. Vyfaa : — “ That which is ad- 
40 quired by learning, or by valour, or received as Sauddyika (a nuptial 
gift from affectionate kindred), belongs at the time of partition to him 


^ The conclusion appears to be that the rest must be divided. 
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[who acquired it], and shall not be claimed* by coheirs.’* ‘ The 
* term Sauddyika will be hereafter explained. This wealth 
must be understood to be acquired without detriment to the 
parental estate. 

Thus also Ydjnavalkya [ch. ii., vv. 118, 119]; — Whatever else^ 
is self-acquired apart from and without detriment to the parental 
estate, or is a friendly or a nuptial present, does not belong* to the 
coheirs. [Similarly] ho who recovers hereditary property once taken 
away may not give [to or share it with] his coheirs, as also what has 
been gained by learning.'*^ 10 

With regard to land hereditarily descended [and] recovered, however, 
Sankha speaks of a special rule ; — If one single-handed recovers 
hereditarily descended land formerly lost out of the heritage, his coheirs 
will get it according to their respective shares after giving a fourth 
part [of the same] to him.’*^ [In other words] they shall give a 
fourth portion of the recovered [land] to the recoverer, and [after- 
wards] share the rest along with tho recoverer. Manu [ch. ix., v. 208] : 

— That which one gains by his own exertions without detriment to the 
paternal wealth, or by his learning, need not be given to the coheirs.’*^ 
Vy^sa : — He who obtains wealth by his [own] ability, without availing 20 
himself of the paternal wealth, or by his learning, need not give it to 
the coheirs. 

K'itydyana thus defines Vidyddhana [gains of learning] : — '^That 
wealth is said to be Vidydprdpia (gained by science) which is obtained 
by means of learning acquired, from another whilst subsisting on 
boiled rice furnished by a sti-anger.*^^ The same [author] further elu- 
cidates this subject ; — That is to be known as wealth gained by learning 
which is gained by science after laying a wager therefor, and it is not 
liable to division at [the time of] partition. What is obtained from, a 
pupil, or a spiritual preceptor, or for [proposing] a question, or from the 30 
determination of a doubtful point, or by the commendation of one’s 
knowledge [by others], or by [success in] controversy, or by superior 
learning [or recitation], has been declared [to be] Vidyddhana (wealth 
gained by science), and is not divided at [the time of] partition. The 
same law applies to artizans in respect of excess [given as reward for 
skill] over [and above] the value [of the article]. What has been 
gained by learning, or from one for whom a sacrifice has been per- 

^ Mit. I. 50. p. 1 j Vir. 1. 220, p. 2; Kara. ; Vya. M. 

• This has reference to what has been stated by that author in the preceding part. 

* Vir. 1. 220, p. 2 ; Ram. and Vya. M, 

* Mit. 1. 49, p. 2 ; Vir. 1. 220, p, 2; Kam. ; Vya. M. 

• Mit. ch. ii., 1. 60, p. 1 ; Vir 1. 220, p. 2 ; Kam. aud Vya. M. 

^ Kam. 

’ Mit. ch. ii., 1. 50, p. 1 ; Vir. I. 220, p. 2 ; Kam. and Vya. M. 


40 
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formed, or from a pupil, has been termed VidyMhana ; what is otherwise 
acquired is common [property]. B/ihaspati has said * that which is 
gained by vanquishing an adversary, by learning after laying a wager 
therefor, should be known to be Vidyddhana, and [it] is not to be 
divided.' Bh.’igu has said ‘what is gained by [successfully] undergo- 
ing a test of one's own learning, or from a pupil, or by performing a 
sacriSce, or such like things, is VidyMhanaJ Upanydsa is explained 
in the Madanaratna [to be] the recitation of the Vedas in the several 
modes of stringing together the different padas or wordr, such as 
10 /u 'amcij data, &c. Others say, it means the exposition of abstruse 
topics in an assembly. The word Fanapurvahci [after laying down 
a wager] is [to be] connected with Upanyasta (gained by learning). 
Sansanam [means] a commendation of one’s own knowledge [by 
others]. Prudhyayanarii [means] superior learning or recitation. 
Silpi-divapij &c. [means] the above-mentioned rule with regard to 
vidyd (science or learning) applicable to artizans also. Mulyddhikam 
[means] a reward [given for skill over and above the price] out 
of pleasure. Eitvih-nydyah [means] just as a Eiivih or an officiator 
shows his learning, and is given merely as an example. Now in all 
20 these cases impartibility will exist only if the acquisition of the learning 
and of the wealth therefrom has been independent of the parental 
wealth. 

If otherwise, the wealth is partible. Heuoe, says Koty^y ana: — 

Brihaspati (ordaiuH) divisibility of wealth acquired [either] through 
the father by brothers who have acquired their science after being 
instructed in the family, or through valour."^ Even iu case of detri- 
ment to parental wealth, the acquirer gets a double share according 
to this text of Vasishtha ; — “ Of them [brothers], he who has himself 
acquired [something], shall take only two shares [of the same].” 
30 Ndrada mentions a distinction in [the case of] Vidyddhana of a certain 
kind: — “He who maintains the family of a brother, while engaged in 
study, will get a share from the [latter’s] Vidyddhana, though not pre- 
viously promised.”^ Ahuta [means] unlearned, according to the 
Madanaratna ; but the proper sense would be — -he who has got no 
promise [from the student brother] that a share would be given. 

Gautama states i\ distinction with regard to wealth acquired without 
detriment to the parental wealth : — “ A learned man may voluntarily 
give to his learned coheirs wealth acquired by himself."^ A Vaidya is 
be who possesses Vidyd (science). The meaning is, he (the Vaidya) 


40 1 Kam. and Vya. M. * Kam. and Vya. M. 

> Mit. 1. 50. p. 1 ; Vir. 1. 220, p. 2 ; Vya. M. and Kam. * Kam. anti Vya. II. 
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may at his pleasure give [shai’es] to his learned brothers.^ K^ty^- 
yaua : — * A learned man need not in any case give [a share 
* ^6 of his] Vidijddhana to unlearned coheirs ; but he ought to share 
it with those [of his coheirs] who are his equals or superiors in 
learning. [Bub] a learned man, if unwilling, may nob give a share 
from his wealth to [even] a learned coheir, if such wealth be acquired 
by him without help from parental estate/^^ Madana says that this 
exception applies, if the unlearned brothers possess other property ; 
[bub that] in the absence of such property a share must be given 
even to them.^ 10 

B.’ihaspati declares the im})artibility of gifts from the father and 
[such] ‘other parsons : — That which has been given by the paternal 
grandfather, the father, or the mother, as well as that gained by means 
of valour and the wealth of the wife,, belongs to him [the acquirer] : 
it shall not be taken from him [at the partition]. Ndrada : — Pro- 
perty of three kinds, viz., the gains made by means of valour, the 
wealth of the wife, and the emoluments of learning, and also a gift 
made through pleasure by the father, are impartible/’^ Katydyana : — 
That wealth which is Dhoajahritd is declared [to be] impartible. 
What is seized in war after routing the enemy^s forces and risking 20 
one's own life for the master is termed Dhvajdhrita**^ The same : — 

** Whatever is obtained as a reward from a master pleased at the per- 
formance of a gallant action, endangering one's life, is said to be 
gained by valour."^ Here states a special rule : — ** Brothers are 

sharers in that wealth which one [of them] obtains through valour or 
the like by using a vehicle or a similar thing out of the common pro- 
perty. Two shares shall be given to him [who gains it], while the rest 
shall share it [with him] alike/'^ 

Vy^sa thus defines the nature of sauddyika : — That wealth is said 
to be sauddyika which is obtained by a married woman, or a maiden 30 
from the husband or from the father's house, i. e. family [viz.] from 
brothers or parents.”^ Kdty^yana : — What is gained at the time of 
marriage with a maiden of the same class, is termed Kanydgata 
(received with the maiden). This [wealth] is declared to be pure and 
calculated to promote prosperity. That wealth is known to be 
Vaivdhika (nuptial) which comes with the bride. Wealth of these 
kinds should be known as the means of performing duty [i. e. religious 


' Vya. M. • Kam. and Vya. M. * See Vya. M. 

* Vya. M. and Kam. 

® Mit. 1. 47. p- 1 ; Vya. M. and Kam. 

* Dhvaja means the standard of war. See. Vya. M. and Kam. 

’ Id. » Id. • Vir. 1. 216, p. 1 5 Kam. and Vya. M. 


40 
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rites]/* That is known as hanyagata (bridal wealth) which is obtained 
in a marriage celebrated after the form called Arsha, i, e. by receiving 
a pair of cows, or in a similar manner. ‘ Hero also, as in the case of 
Vidyddhana, impartibility [will be the rule], only if parental wealth has 
not been availed of. [On the other hand] wealth acquired by 
means other than learning, &c. is liable to division. And so says 
Mann [ch, ix., v. 205] : — If wealth comes to all the unlearned brothers 
[before] partition from their labour in agriculture, there will be an 
equal division [of that wealth] even though its acquisition has been 
10 independent of parental wealth. This is the settled rule.**^ Ihd [in 
this verse] means agriculture, pursuits, &c. Apiinja [means] without 
assistance from the parental wealth. 

Other impartible [things] are also spoken of by Manu [ch. ix., v- 
219] : — Clothes, vehicles, ornaments, prepared food, v'ater, women, 
sacrificing priests,^ and ways* or pasture-grounds are declared to be 
impartible.*^ Pattra [means] a vehicle. Clothes, vehicles and 
ornaments belong to him alone who possesses them, provided they 
are of equal value, but if they are of more or less [than those 
of others], then they^ must bo divided. As to clothes, &c, used 
20 by the father, they should bo given to him who partakes of his 
Sraddha (or obsequial feast) as directed by Brihaspati [thus] : — '^The 
clothes, ornament^, bed and the like, as also vehicles and the like, 
appertaining to the father should bo given to the partaker of funeral 
repast, who [i, e. the partaker] should bo propitiated with unguents 
and flowers.*^® Manu gives a special rule in the case of goats, &o. 
being uneven in number [ch. ix., v. 119]: — The uneven [remainder 
of] goats, sheep, or a single beast with uncloven hoofs should not be 
divided j a single goat, sheep, or beast with uucloven hoof is for the 
eldest alone.** ^ Prepared food and water are to be enjoyed by all 
80 according to need. Striydh are female slaves. [When] uneven in 
number, they are to be made to work by turns® as may be found work- 
able; when even in number, they are to be divided. The kept mis- 
tresses of the father, however, though even in number, should not be 
divided, as directed by [the following text of] Gautama : — There is 

^ Mit* ch. i., V. 69, [see 1. 8, p. 1]. ® Kain. 

* Mit. ch. ii., 1. 50, p. 2 ; — ^WelU, tanks and gardens, and charitable dwellings [such 
at Dharmai^dlas'] are the objects, indicated by Vijndne^vara, as those signified by Voga 
and Kshema. My rendering is based on Kullukabhatta. (See Viramitrodaya 1. 221, 
p. 1.) The Sinriti of Laugakshi is quoted as authoiity by both. 

40 * Prachdra is stated to be “ ways to houses or gardens,*' both in the Mitakshar^ 

1. 50, p. 2, and Viramitrodaya 1. 221, p. 1 ; see Vya. M- i Kara. 

* See Kulldka’s commentary on the above verse 1. 171, p. 2. 

« Mit, ch. ii., 1. 50, p. 2 ; Vir. 1. 221, p. 1. 

^ Kamai^kara applies this to goat-herds, &c. who live by tending goats. See Mit. 
I. 60, p. 2; Vir. I. 220, p. 1 ; Kam. » Vir. 1. 168, p, 2. 
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no division of women appointed [by the father] for enjoyment.^ By 
the word yogakshema, the Kalpataru says, is meant counsellors, family 
priests, and the like.® * Laugdkshi however says : The learn- 
♦ ed explain kshcma to mean meritorious works, ^ and yogam as 
meaning (wealth obtained by) sacriBce, both [of these] as well 
as beds and seats are declared to be impartible/^'*’ Here purtam means 
a tank, garden, &c. and Ishtam a sacrifice, a feast to Brahmanas, 
and the like. The meaning is, whatever wealth has been given up 
and set apart for such purposes with the consent of all when in an 
undivided state by a [certain] man, it should be used by that alone 10 
for that same charity, and not by another, nor by all together. Prachdra 
is way to the house, or the like, as also a pasture-ground for cattle, &c. 

Sankha and Likhita observe, ‘Hh ere is to be no division of a dwelling, 
or of waterpots, or of ornaments and used clothes,^*^ and Yydsa [says], 

“ the gains of presiding at a sacrifice, a field, a vehicle, prepared 
food, water, and women, are not divisible among kinsmen even 
up to the thousandth generation.^ Thns is declared the imparti- 
bility of a house and a field. But this is applicable to a house 
used for religious purposes, and to land used as pasturage for 
cattle and the like ; [or else] these texts ordain the prohibition of a 20 
division to [sons by] Kshatriya [wives and others] of those two [viz,, 
house and field] acquired by accepting donations as already noticed,^ 
or these indicate or enjoin a partition of their value instead of their 
actual division in specie if their yalue be small. Brihaspati notices a 
distinction in regard to clothes, &c. : — Those that affirm that clothes 
and such things are impartible, have not thought [properly], [For] 
the wealth of the affluent depends on clothes and ornaments. [Such 
wealth] will remain unemployed, when kept undivided ; [on the other 
hand] it cannot be given to a single person. It should [therefore] be 80 
divided with some skill ; otherwise it will become useless. Clothes 
and ornaments are divided [by taking proceeds after] sale; debts 
[evidenced] by writing after recovery ; and prepared food by an 
exchange for undressed grain.® Water from wells which have flights 
of steps, and wells from which it is drawn by buckets, &c. is [to be] 
enjoyed according to need ; a single female [slave] should be made to 
work at the houses [of the several sharers] according to their shares ; 


» Vir. 1. 221, p. I j Mit. ch. ii., 1. 60, p. 2; Kara, and Vya. M. 

* See likewise VijSdneivara, Mit. I. 50, p. 2. » Such as wells, tanks, &c. Id. 

* Vir. 1. 221, p, 1 ; Mit. cb. ii., 1. 50, p. 2 ; Kam. and Vya. M. 

* See Kam. • Mit. ch. ii., 1. 50, p. 2 ; Kam. and Vya. M. . 40 

’ See above, 1. 20, p. 34, and. Mit. ch. ii., 1. 50, p. 2. 

* Some say that prepared and unprepared food being taken together, should be 
divided, Kam. 
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if manj, they should he allotted equally. The same rule applies to 
[male] slaves. Fields and raised embankments should be divided ac- 
cording to the several shares. Ways and pasture grounds should 
always be used by sharers in due shares.^' ‘ JJdgrdhya. means [debts] 
after recovery from the debtors should be divided. 

K4ty4yana : — ^‘Wealth described in a deed and assigned for pur- 
poses of charity, and water, slaves, hereditary right or income, worn 
clothes or ornaments, and whatever may be unfit for division, should 
be used by brothers according as they have been enjoyed [during 
10 past] time . Dhanarrif he, [means] such wealth as has been set apart 
for charity and noted in a deed. JJdalcam [means] water of wells, &c. 
Nibandfia [means] Vidtti or [hereditary right or income]. Ndnurdpam 
[means] unfit for division. 

[End of the Section — Impartible property.] 

Y^jnavalkya [ch. ii., v. 126] thus ordains division of property con- 
cealed by deceit from brothers, &c. : — The settled rule is that coheirs 
should again divide in equal shares the wealth that, being concealed by 
one [coheir] from another, is discovered after partition.'^® Anyonyd- 
pahritdm moans concealed by the eldest from the youngest and vice 
20 versd. But, says Manu [ch. ix., v. 213] : — He who being the eldest, 
through avarice defrauds his younger [brothers], shall forfeit his 
status as an elder brother, and shall remain without his share, and shall 
be chastised by the king.^^^ 

The term Jyeshtha signifies every one who is a taker of heritage 
on the analogy of the stick and cakes^ strung over it. The meaning is 
that when blame attaches even to the eldest, it must [necessarily] do 
so in the case of juniors. Hence [says] Gautama : — He who keeps a 
sharer from ofl* his share, is destroyed by that other ; if he is not [so 
destroyed], his son or grandson will be so.'^® Bhdginam [moans] to one 
80 who has a right to a share, Bhdgdt nudate [means] that he keeps away 
[the other] from off the enjoyment of the share. ^ Said or the driven 
[party]! ; chayate means destroys ; e7iam, i. e. the usurper. The 
* meaning is that if he, the deprived sharer, does not destroy him* 
[the usurper], he destroys his son’^ or grandson. 

‘ Kam. and Vya. M. ; Vir. 1. 160, p. 1. « Kara. 

» Mit. ch. ii., 1. 62, p. 2 ; Vir 1. 220, p. 1 ; Kam. and Vya. M. 

* Mit. ch. ii., 1. 63, p. 2 ; Vir. 1. 220, p. 1 ; Kara, and Vya. M. 

® In some Southern provinces of India, the cakes, and such like articles of food, are 
carried after being tied to a stick called a danda ; when a cake is asked for, the servant 
40 brings the stick, whereby he leaves it to the master to choose any he likes. So here 
the elder stands for any brother. 

• Mit. ch. ii., 1. 50, p. 2 ; Vir. 1. 220, p. 1 ; Kara, and Vya. M. The Mit^kshar^ and 
the rest speak of this text at a Vedic one. 

' Mit. ch. ii., 1. 53, p. 2 ; Vir. 1. 220, p. 1. 
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Ndrada : — The wealth acquired [by a man] after separation belongs 
to him alone ; [but] of what has [since] been recovered after being 
stolen or lost, and [the kind of property] before mentioned there shall 
again be [a division]. Pi'dguTctam, (that is property before mentioned,) 
refers to [property] concealed by one from other coheirs. Punar- 
hhavet [means] there shall again be a division. This is understood. 
Manu : — ^^If any common property is discovered after partition, that 
partition need not be recognised ; it must be made over again.'’ ^ 

In case of denial of partition by any one, Ydjrlavalkya states rules for 
decision [ch. ii., v. 149] : — On denial of partition the fact of the lO 
division may be established by [the testimony of] kinsmen, relatives, 
witnesses, documents, and houses or fields separately held.'^^ Yautakaih 
[means] separately allotted, and is to be construed as an adjective 
qualifying both houses and fields.^ 

Narada : — '' A dispute among coheirs with regard to the fact of parti- 
tion is to be determined by [the testimony of] kinsmen, by the 
deed of division, or by the introduction of separate transaction of 
affairs. 

The same [says] : — TheDharma (or religious duty) of unseparated 
brethren is single. After partition even that becomes separate for 20 
each."^ Here the word Avihhaktdndm or unseparated is the substantive, 
while Blu'dtrlndm or brethren is merely an adjective not to be understood 
ill its specific sense, [but rather as indicative of a class]. Therefore [it 
comes to this, that], in an uiiseparated family, whether it consist of father, 
grandfather, sons, grandsons, father’s brother's brothers, brother's sons, 
or any [such] member, the religious duty is single. Hereby the rule 
which enjoins that where there is union of time, place, agent, &c. one 
observance suffices even if the ritual bo different; yet that rule is ex- 
tended by the express words of the texts to cases even where plurality 
of unseparated agents exists. Honce^ the rites connected with the 30 
worship of the Vedik and Smart fires are of course separate for unsepar- 
ated persons ; as the relations of those fires as Ahavanhjaj Avasa- 
thy^, and the like, differ in the case of the different agents. In 
like manner the Srdddha, by the paternal uncle, brother’s son, &o. on 
the Amdvdsyd and such [other seasons] are separate owing to a 
difference of deities. In the case of brothers without the sacred fire, 

^ M^dliava also refers this text to Manu ; but it does not appear in the published 
editions. 

■ Vir. 1. 223, p. 1 ; Kara, and Vya. M. * VIr. 1. 223, p. 1, 

♦ Mit. cb. ii., 1. 64, p. 1 ; Vir. I. 223, p. 1; Kara, and Vya. M, 

® Mit. ch. ii., 1. 64, p. 1 ; Vir. 1. 223, p. 1 ; and Kara. 

« The word ought to be but. 

j 
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the [said] rite is single, as the deity is one and the same. Where there 
is a difference of place, owing to residence abroad, the Srdddhds are even 
separate. In the case of those who maintain the fire, the rites in con- 
nexion therewith are separate, while the worship of household deities, 
the Vaihadeva, and such other rites are single. Therefore, says Sd- 
kala : — Of those whose food is cooked in one place, the worship of 
household deities, as also the Vaisvadeva, is single ; while in the case 
of divided rnembers, these are performed in each house separately.’^ 
As to what Asvaldyana says in the Parijdta' : — Of those who live and 
10 cook their food in one place, even if [previously] separated, the head 
alone shall perform those four sacrifices which follow the V&gyajna.^ 
Let those men of the twice-born classes, who live on separately dressed 
food, who being separated have reunited, perform these rites separately 
every day before meals.” It refers to persons reunited, [after separa- 
tion,] as is [clearly] indicated by the words of those separated who 
yet live on food cooked in one place, as well as those who, being 
separated, have reunited. Hence [it comes to this, that] in case of 
separate dressing of food among the reunited, the great rites {Mahd- 
yaj^a) are separate. Vdgyajna [is] Brahmayajna Vdgyajnapurvahan 
20 [means] Atadguna Samvigndna, (a species of Bahuvrihi compound), 
the connotation of the members of which does not apply to, or is 
not included in, the object signified by the whole. If it were to 
be understood as Tadguna Samvijndna, then the words Vdgyajrla, 
and the rest would be unmeaning; for it will bo included in the four 
sacrifices, that being the first, and there being no cause for its omission. 
Hence Brahmayajna must be separately performed. But these two 
texts are not respected by the learned. Again, as to the texts from the 
Dharmapravatti : — Unseparated sons shall together perform the 
anniversary Srdddha, the Darsa Srdddha^ and the monthly Sraddhas 
30 of [deceased] parents.’ When in different countries, they should 
perform the same separately. If [being unseparated] they should go 
to different towns, the Barsa and the monthly Srdddhas of the parents 
shall always be separately performed. Those [brothers] who, though 
unseparated, live in different towns, and subsist, each on his self- 
acquired wealth, shall perform the Sr^ddha and the [Fdrvana ^rdddhal 
separately ; and again as to the text from the Smriti Sarauchchaya, 
the Vaisvadeva, the anniversary Srdddha, the Mah^laya as well 
as the Darsa Srdddha shall bo performed separately when [the 
performers are] in different districts.^^ They are interpreted by some 

40 ' The Msa. A and B have the reading * Prayogopdrijati* thus showing which Pdrijdta 

is here meant. 

* The sacrifice which consists in repeating the Vedas. 

» These are during the first j .'ar after death. 
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as applying to the reunited residing in different districts. In reality 
these texts are unauthentic ; or * they may be the work 
* KV of some one who based them on the following reason: — A 
general dictum [^Nyiya^ sanctions singleness of performance in 
the case of the unity of place, time, agent, and the like. An [express] 
text enjoins the same [under similar circumstances] save the unity of 
the agent. In the case of the difference of residence [of the perfor- 
mers] neither the text nor the dictum applies ; therefore [m that case] 
Sraddha and the like should be performed separately. With this 
outline I here leave off this [subject]. ^ 10 

N^rada declares other signs of j)artition : — Separated brothers 
[alone] and not unseparated brothers ihay be witnesses or sureties, 
or may lend or borrow in respect of each other. Lending, borrowing 
beasts, food, houses, fields, presents, execution of documents, &c. 
income and expenditure, are, it should be known, separate in the case 
of the separated. Those coheirs among whom those transactions take 
place should be considered [to be] separate, oven without a writing 
[to that effect].^ Danagrahana [literally giving and taking] here refers 
to debt. The same Ddnagrahafia is repeated in the second text for 
clearness. It thus .means that acceptance of beasts, &c. will be produc- 20 
tixu-of [separate] ownership in the case of the separated, only when 
accomplished by each separately ; while among the unseparated, the 
acceptance by one alone produces the [joint] ownership of .others also. 
Dana-Dharmah [means] written deeds and the like. Agamah [means] 
the collection of the principal and the interest, &c. Brihaspati [says] : — 

They who have their income, expenditure, and mortgage dealings, 
distinct, and have mutual transactions in money lending and trade, 
are undoubtedly Separate. '' Vanikjpatham [means] the way of tho 
Vaisya or trade. Y^jiiavalkya [ch. ii., v. 52] : — ^‘It is declared that 
among brothers, husband and wife, and father and son, there can be 80 
no relations of suretyship, lending, or being witnesses for each other, 
before partition.^^*^ 

In the absence of all these signs, ordeal [must be resorted to]. For, 
the same author has said [ch. ii,, v. 22] ; — In the absence of any of 
these [signs], resort to une of the ordeals is prescribed.'^ As for the 
text of Vriddha Yujnavalkya, that '‘in the case of doubt regarding 
partition, the division must be proved by kinsmen, witnesses, and 
written deeds, and not by ordeal," this has reference to cases where 
other signs exist. 

When doubts as to partition or^ otherwise cannot by any means be 40 
solved, Mann ordains a fresh partition : — *'When there is a doubt of 


^ Mit. ch. ii., I. 64, p. I \ Vir. 1. 223, p. 1 ; and Kara. 
» Vir. 1. 18, p. 2. 
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partition among coheirs, a partition must be again made, even though 
they may have taken up separate residences. 

Ndrada states the duties of separated coparceners : — " When many 
persons spring from one man, have their religious observances, their 
transactions and their implements of work separate, and do not consult 
each other in their dealings, they may, if they choose, give away or 
sell [their property], or do what they like, or, in other words, they 
are masters of their own wealth.*^ ^ 

Bharmah [means] ceremonies ordained, such as the five great 
10 sacrifices. Kriyah [means^ trading and similar worldly transactions. 
Karmayun&h [means] the implements of work, such as household 
utensils, &c., a separate possession of these indicates partition. The 
meaning is, that when so separated, each of them may, without the 
consent of the rest, give, sell, or in any other manner deal with [his 
own share]. As for the text of Brihaspafci : — Whether the coheirs are 
separated or unseparafced, they are all alike in respect of immoveables ; 
for no one of them has power to give, mortgage, or sell it dis- 
allows, according to Madana, the right of a man to alienate without 
the consent [of his coheirs], the produce of fields or such other im move- 
20 able property, which has remained undivided, although the coparceners 
w^re divided [in respect of moveable property]. According to 
Vijiidnesvara [Mit. ch. ii., 1. 48, p. 1] and others [it is so enjoined] in 
order that no question as to partition or union might arise, and that 
by the consent of the separated, the transaction might be made more 
easy.’ 

With respect to one who being separated by bis own wish, after- 
wards disputes [that partition] > the same [author] says : — He who 
having separa'ted by his own wish, afterwards disputes that division, shall 
be compelled by the king to abide by his share, and be amerced' for 
gQ persistence [in his contention] Anuhandhah [means] pertinacity. 


♦ ♦ OEDER OF SUCCESSION TO OBSTRUCTED 

HERITAGE. 


Ydjnavalkya thus relates the order of succession to the wealth of 
one (dying) separated and not re-united 
[ch. ii., vv, 136 and 1 36] : — The wife, 
daughters, both parents, brothers, and 
likewise their sons, gotra^foe {genii)'^B),i)andhu8 (cognates), a pupil, and 


Claimants to the wealth of the 
aouless separated person. 


i Vir. 1. 222. p. 2. 

• Mit. ch. ii , 1. 48, p. 1 , where this tcit is referred to as one of Mantt. VCr. 1. 181, 
^0 p. 1 . Both these works read Sapinddh instead of Ddydddht which has been rendered 

in the above translation by the word 'coheir,* and which in its sensie is more extensive. 

• Vir. K 181, p. 1. a Vh. 1. 223, p. 1 ; Vya. M. 
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a fellow student. Of these, on failure of the preceding, the next fol- 
lowing in order is heir to the estate of one who has departed for heaven, 
leaving no male issue. This rule extends to all classes.^^^ 

The wife, if faithful to her husband, takes [his] wealth ; not if she 
be unfaithful. For ‘it is declared by Kd- 
tydyana: — The widow should take her 
husband's wealth, if she be chaste."® So says JIdrita : — '^If a woman 
becoming a widow in her youth be suspected of incontinence,'’ a main- 
tenance should be given to her for the support of life."^ Prajdpati : — 

Dying before her husband, a virtuous wife takes away his consecrated 10 
fire; if her husband die (before her) she takes his wealth:, this is the an- 
cient law."^ Agnihotram means the [three sacred] fires. The same : — 

‘‘ Having taken all his immoveables and moveables [such as] the base 
metals,® gold, liquids,^ and clothes, [she] should cause his monthly, 
half-yearly, and yearly br&ddha to be performed. She should propi- 
tiate, by funeral oblations or pious liberality, her husband's paternal 
uncles, his guru (or spiritual guide), the daughter's sons, the children 
of his sisters, and his maternal uncles ; also old persons, guests and 
females [of the family]."® Kujpyam, tin, lead, and the like. 

As for this text of Brihaspati; — Whatever property, whether 20 
pledged or of any other kind, [the husband] possessed after division, 
that the wife shall enjoy after the death of her husband with the exception 
of immoveable property. The wife, even if virtuous, and if partition 
have been made, is not worthy of immoveable property."® This refers to 
a wife having no daughter ; for [a wife] having a daughter takes even im- 
moveable property as declared in the Smriti Chandrikd.^ ® The prohibi- 
tion of sale or other disposition of immoveable property by a widow, 
without the consent of takers of the heritage, is given on [the authority 
of] Mddhava. As for the text of Kdtyayana ; — after the death of tho 
husband, the widow preserving [the honor of] the family should obtain 30 
the share of her husband so long as she lives ; but she has no ownership 
therein in .respect of [its] gift, mortgage, or sale";’ ’ that is a prohibition 
of gift of money to -the Bandi [bards], Chdrana, and the like [triflers]. 
Gifts for religious or spiritual objects and mortgage, and the like for 

^ Vir. 1. 193, p. 1 ; Kam. and Vya. M. Jimutavdhana (p. 233) comes to the 
conclusion (p. 240,) that this text should be construed strictly, . so as to agree with 
Bi'ihaspati, and it would then apply to divided as well as undivided families. 

^ Mit. ch. ii., 1. 67, p. 1 ; Vir. 1. 195, p. 2; Kanl. ; Vya, M. 

* The original is karkaSdt which would literally mean headstrong, but from the 
context it means suspected to be unchaste, ahd this is the rendering of the Mitdkihard ; 40 
1.69,p. 1. 

* M»t. ch. ii , 1. 59. p. 1 ; Vlr. 1. 19S, p. 1. • VIr. 1. 103, p. h 

* Zinc, tin, lead, &c. ' Oils, ghee, molasses, &c. * Vir. 1. 193, p. 2; Vya. H. 

! Vir. 1. 193, p. 2 ; Kam. Vir. 1. 193, p. 2. “ Kam. and Vya. M. 
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that purpose, are of course permitted ; [as is plain] from the aforemen- 
tioned text [of Prajapati] commencing with Sthdvaram jangamam, &c.; 
and from the text of Kiitydyana : — ''A - widow always engaged in 
meritorious observances and fasts, constant in the duties of celibacy, 
intent upon restraining [her passions], and making holy gifts, shall 
reach the heavenly abodes oven if she have no son.^^' As for the text 
of the same author : — Heirless property goes to the king after [provid- 
ing] maintenance for the females and the servants and for funeral charges ; 
but the [heirless] wealth of the Srotriyd should be bestowed on [other] 
10 Srotriyds,^^^ and [of] Ndrada: — “Except in the case of a Brlihmana, a 
king, who is- attentive to [his] duty, should give something as main- 
tenance to the stri (woman) of [the deceased]. Thus is the law of 
inheritance declared;^ [both these] have reference to concubines, 
because the term used is not Patni (married wife). 

But, says Ndrada : — Among brothers, if any one dies without issue, 
or entei's a religious order, the rest should divide his wealth, except 
the wife’s sepai'afce property. They should allow maintenance to his 
wives to the end of their lives, provided [they] preserve [unsullied] 
the bed of their lord. If they behave otherwise, the brothers may 
20 resume that allowance.^^* It relates according to Madana to the wives 
of one dying unseparated or re-united ; because [the text] occurs under 
that head. Kdtyayana [says] ; — “ If her husband have departed for 
heaven, stri (the wife) obtains food and raiment : on the other hand, if 
unsoparated, she will receive a share of the wealth so long as she 
lives.*^^ The term A vibhakta (unsoparated)* is illustrative of a 
* class [such as the] re-united. The word tu (but) has here the 
sense of (or). There would thus result two [co-ordinate] 
propositions according to Madana, the latter referring to a ’iVife 
lawfully married ; [and] the former to a concubine. The foundation of 
30 this exposition is questionable. The same author [K^tyayanaJ thus 
makes a correct statement [of the law] : — “ She who is intent upon 
her service to the elders® of the family, is fit to enjoy her legitimate 
share ; should she not perform her proper duty, raiment and food 
[only] should bo assigned to her.’^^ ^Ouruh/ the father-in-law, &c. 
The meaning is that at his [t. e, the elder’s] pleasure, she may receive 
a share, otherwise merely food and raiment. 


^ Vir. 1. 194, p. 1 ; Kam. * Mit. ch. ii., 1. 68, p. 2 ; Rnd Vya. M, 

® Mit. cb. ii., 1. 68, p. 2 ; and Vya. M. * Vlr. 1. 195, p. 2 ; Vya. M. and Kam, 
* Vir. 1. 203, p. 1 ; and Kam. 

40 • The word used is Gari^ or religious preceptor, but from the context it evidently 

refers to the elder family members. 

^ Vir 1. p 2 I Kam. 
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The same : — A wife who does malicious acts, who is immodest, 
destroyer of wealth, unchaste, is not fit [to inherit] wealth/^ ^ As for 
the text: — “This same course should be followed in the case of degraded 
females; food and raiment are to be given to them, and they should 
reside near the house it is, in the opinion of some authors, in refer- 
ence to the husband while living. Bvamvidhim [means] the treatment 
accorded to the degraded. 


Even to a woman who is [only] suspected of incontinence, a mere 
maintenance [is to be allowed] according to Hdrita, [who says] : — “If 
a woman becoming a widow in her youth come to be suspected of 10 
unchastity, [then] a maintenance merely [enough] to sustain life 
should be given to her.^^ Karkasd, according to the Mitdkshard, means 
* suspected of incontinence.^ [Mit. ch. ii., 1. 59, p. 1.] 

Therefore [i. from the foregoing discussion] it follows that a 
lawfully married wife [patni] having her senses under control, takes 
the wealth. But if there be more than one, they will divide [it] and 
take [shares]. 

In default of her [the wife], the daughter [succeeds]. Therefore 

[says] Manu [ch. ix., v. 130] “ The 

^ son of man is even as himself, and the 20 

daughter is equal to the son. How then can another inherit [his] 
wealth, but she who stands as if it ^ere himself If there bo more 
daughters than one, they should divide the wealth and take shares. 
Among them also, if some are married and others unmarried, the 
unmarried alone take by reason of this text of Kdty^iyana : — “ The 
widow, if chaste, should take the heritage left by her husband, and in 
default -of her the daughter, [inherits] if unmarried.^^ Among the 
unmarried, if some are wealthy and others destitute of wealth, the last 
only shall take ; from the [following] text of Gautama : — “ Btndliana 
(or a woman's property) goes to her daughters, unmarried and unpro- aO 
vided for.'^’ Apratishthitdh (unprovided for) destitute of wealth. 
Those acquainted with traditional law hold that the term stri (wife) 
denotes the jntd (father) also. 


In default of daughters, the daughter's son (succeeds), by this text 

^ , of Vishnu : — “ If a man leave neither a 

Daughter s sons. , , , , . 

son, nor a son's son, the daughter s son 

shall take [his] wealth. For in regard to the obsequies of ancestors, 

daughter's sons are considered as son's sons."^ 


^ Vlr. 1. 203, p. 2 ; Kam. and Vya. M. ® VIr 1. 203, p. 2 ; and Kam. 

* Mit. ch. ii,, 1. 59, p, 2 ; Vir. 1. 205, p. 1 ; Kam. and Vya. M. 

* Vir. 1. 205, p. 2 ; Mit. ch. ii., 1. 59, p. 2. 


40 
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Father. Mother. 


In default of the daughter's son, [comes] the father ; in default of 
him, tho mother. And Kdtydyana says 
. to the same effect : — To the sonless, his 
widow, being a woman of good family, or daughters ; or in default of 
them tho father, or mother, or the brother, or [his] sons are declared 
[to be heirs],** ‘ and likewise Vishnu: — The wealth of tho sonless 
goes to [his] wife ; failing her, it goes to the daughters ; failing them 
(daughters), it goes to tho daughter’s sons; failing them, it goes to 
the father ; failing him, it goes to the mother ; failing her, it goes 
10 to the brothers ; failing them, it goes to brother's sons ; failing them, 
it goes to Sahily as {ov But says Vijiianesvara [Mit. ch. 

ii., 1. 69, p. 2] : — Because the word 7}uitd (mother) stands first in tho 
sentence, expounding the sense of inta^'ati (parents) [viz. m&tdcha 
pitdcha'] ; although [from the word by itself] no [definite] order is 
apparent owing to [it] being an Ekasesha (a grammatical compound 
formation, where one member is retained and tho rest omitted,) which 
is an exception of the [ordinary] Duandva (copulative compound) ; 
because of the [said] order in the [dissolution of the] Dvandva, [which 
order must exist in the dissolution of its exception Ekasesha] ; and 
20 because the father is common to other sons [such as those by another 
wife], and not so the mother; therefore the mother first takes wealth [of 
tho deceased son], and failing her tho father. This [exposition of 
Vijnanesvara] is unsound; because it is opposed to the said texts, [viz., 
those of Vishnu and Kdtydyana], and because there is no authority [for 
saying that the facts] of the mother standing first in the dissolving 
sentence, and of Ekaseshq, being an exception of tho optional Evandvaj 
and of the commonness and the severalty [of the father and mother 
respectively] determine the order [of succession], 

* In default of the mother tho uterine brother ; in default of 
80 * him, his son. As for the declaration of Vijnjinesvara [Mit. ch. 

ii., 1. GO, p. 1,] and others that in default of uterine brothers, 
those by different mothers succeed ; [and] 
on failure of them, the sons of uterino 
brothers ; it is not [correct] for, to take the word ' brother* 
as meaning a uterine brother, in its primary sense and [also] as 
meaning a brother by a different mother in a secondary sense, is 
objectionable [as necessitating a] double interpretation [of one word at 
one and the same time]. In regard to the term hhrdtarah (brothers) 


Brother ; his son. 


^ Mit. ch. ii., 1. 67, p. 1, where this text is referred to as one of Briliat-Vishnu. 
40 Vir. 1. 195, p. 2. 

• Mit ch. ii., 1. 67, p. 1 ; Vtr. 1. 195, p. 2. 

• Jim. (pp. 296, 296) agrees with Vijnanesvara in taking the step-brother after the 
uterine brother ; whereas, according to the Mayukha, he comes with the grandfather 
as a Ootraja Sapinda. 
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that failing brothers, sisters [succeed]; because the word *hrdtarah^ 

[as being] vir^paikasesha (a species of compound where out of two 
dissimilar members, one only remains) [means] brothers and sisters in 
accordance with the grammatical rule of Pdnini Bhratrvputraii Svasri 
duhitribhySm [the words hhrdtri (brothers) and putra (son) [when 
compounded] with Svasri (sister) and duhitri (daughter) [&c.] 
[But] it is not [so] ; there being no authority for [the word hhrdtarah 
being construed as] a virupaiksesha compound. If the sons of brothers 
have their fathers alive at the time of the death of a paternal uncle, and 
on this account have no interest in the wealth [of the paternal uncle] 10 
they shall take the share of their father by a division with the other 
paternal uncles, by the analogy of the [rule] in the case of [sharers] 
with different fathers, the allotment of shares is according to the 
fathers [t. e. per stirpes'}. 


In default of brother's 
Gotraja Sapindd. 


, Father’s mother. 


sons [come] the gotraja Sapindds^ (gentile 
relations). Among them the first is the 
paternal grandmother according to the text 
of Manu [which says, ch. ix., v. 217] ; — 
And the mother also being dead, the 
father’s mother shall take the heritage.”^ Akhough she is (here) 20 
mentioned immediately next to the mother, she is to be entered at the 
end after the brother’s sons, after the manner of the entry* of intruders 
who are placed at the end, because she is not mentioned among those 
whose order [of succession] is fixed ending with brother's sons. 

In default of her [comes] the sister ; for, says Manu [ch. ix., v. 187] 

'^The wealth [of the deceased] goes to 
whoever is next among Sapmdds and 
the rest.’^^ [Similarly] Brihaspati : — Where a childless man [leaves] 
several clansmen, Sakulyas (kinsmen) and Bdndhavds [relations], who- 
ever of them is the nearest takes the wealth [of the deceased] 30 
Being begotten in her brother’s family (gotra), she possesses the 
qualifications of a gotraja.^ The community of gotra [does] indeed 
not [exist in the case of a sister].® But the quality of being a Sago-- 
tra is not mentioned here as being a condition of [the right of] taking 
the wealth [as heritage]. 

In default of her, the paternal grandfather and the half-brother 
take in [equal] shares, because their 
propinquity is equal, [the former being] 


Paternal grandfatheri &c. 


^ Gentiles within the seventh degree being connected by funeral oblations. 

* Mit. ch, ii., 1. 60, p. 1 ; Vir. 1. 195, p. 2. ' 

» Mit. ch. ii., 1. 60, p. 1 ; Vir. 1. 208,'^. 1. * Vir. 1. 208, p. 1 ; and Kam. 

* Gotraja, i. e. bom in the Gotra or family. 

* Because by marriage her Gotra changes into that of her husband. 


k 


40 
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the father of the father, [and the latter] a son of the father [of the 
deceased] . In other cases too, where propinquity is equal, and there 
is nothing specific [to indicate preference] such as the given order [in 
any text] and the like, the same [rule holds}. Therefore, in default of 
them [i. e, the paternal grandfather and a half-brother], the paternal 
great-grandfather, the father's brother, and the sons of the half-brother 
should divide and take [in equal shares]. 

All the Sapin^as and the samanodakas [follow] in the order of prQ- 

^ . , , « . , ; pinquity. Manu thus mentions them fch. 

Sop»«(7aj ami jSamanodaAas. a • 7 / 1 

10 V., V. oOJ: — ine bapinda relationship 

ceases with the seventh person [in the line], and that of Samanodakas 
{{. e, those connected by an oblation of water) ends when births and 
names are no longer known."* Saptame means the seventh [in the 
line] being included. 

In default of Samanodakas [come] the Bandhus [cognate kindred]. 

They [are thus specified] in another 
Swriti: — ^*The sons of one's own father's 
sister, the sons of one's own mother’s sister, and the sons of one's 
own mother’s brother, are to be reckoned as Atmahandhus (one's 
20 cognate relations). The sons of the paternal grandfather's sister, the 
sons of the father’s mother’s sisters, and the sons of the father's 
mother’s brothers, are known as the Pitribandhus (one’s father’s 
cognate kindred). The sons of one’s mother’s father’s father's sisters, 
the sons of one's mother’s mother’s sisters, and the sons of the 
Inother’s mother’s brothers, are known as 7ndtrihandhus (one's mother's 
cognate kindred). ”2 Here [i. e. among these] the order [of succes- 
sion] is that stated [in the text].’ 

[If it be said]: As the right of the wife and all the rest to inherit- 
ance is derived from their relation to the deceased,* so let [the 
30 * KK right] of the Bdndhavas be ; what title then can the Bhdndhavas of 
the father or of the mother [of the deceased] have to the wealth ? 
[The texts] beginning with pituh pitri shwasu putrahj &c. (The sons of 
the sister of the father's father, &c.) are only as [denotative of a class] 


^ Mit. ch. ii., 1. 60, p. 1 ; Vir. 1. 209, p. 2; Kam. and Vya. M. All these works 
quote this verse with the fourth quarter as (ends with the fourteenth 

[ancestor or descendant]) so as to make the extent of samdnodakaship definite. It 
must be noted, however, that the Vyavah^ra M&dhava and Kamaldkara refer it to 
Brahat-Manu and Vradha Manu respectively. The reading which has been adopted 
by tbe three editions of Manu consulted by me, as well as by Kulldka, and accepted 
40 by ISilakantiha, is (when births and names are no longer known). 

• Mit ch. ii., 1. 60 , p, 1 • Vlr. 1. 209, p. 2 ; Kam. The Yyavah&ra Midhava attri* 
butes these verses to Bandhayana. 

» This applies to the three classes, as well as to tbe several members of those three 
classes. 
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sliowing the connexion between a term and the objects denoted [by it], 
[and have] no reference to wealth/' The answer [to that] is that the 
showing the connection between terms and objects denoted [by them] 
is redundant ; because, even without the said text, the word [viz., 
BStridhava] in its primary sense would apply to [those enumerated 
as] the father's and mother's cognate relations, in the same way [as 
it does] to the maternal uncle of the father, the paternal uncle of the 
father, and the like. Hence the text is intelligible only by the accep- 
tation of [the enumerated] paternal and maternal Bandlms (cognates) 
as being Bandhus in reference to succession to property. In short, the 10 
same [reasoning] applies in regard to the rules for mourning and the 
like in reference to JBandhus. 


In default of bandhus [cognate kindred], the dchdrya (preceptor); 
Preceptor failure of him, the pupil, according to 

the text of Apastamba [which says ] : — 
Failing male issue, the nearest Sajpinda 
inherits; in default of him, the preceptor ; in default of him, the pupil. ‘ 

In default of him (the pupil), a fellow-student ; in default of him, a 

„ „ „ , Srotriya (a Brdhmana learned in the 

Fellow-Student. A 

Vedas); for, says Gautama; — ‘'The ore- 20 

rotriya. triyas should take heritage left 

childless Brdbmanas.^ 


by 


Brdhmanas. 


Hcirless w'ealth. 


In default of one sucb, any other Brdhmana, in accordance with 

Katydyana ; — “ But in default of all 
these, the lawful heirs are such Brdh- 
manas as have read the three Vedas, and are pure, and who have 
subdued their passions. By [doing] this, justice is not violated."® 
And Ndrada [to the same effect ] : — " In every case, the king may take 

heirless wealth except the property of 
a Brahmana : ibr the property of a Brdh- 30 
mana [left] without an heir should be given to Srotj'iyas”^ Brihaspati : 

— “ If Ksatriyas, Vaisyds and Sudras die without leaving male issue, 
[and] leaving neither wife nor brother, the king should take their 
wealth, for he is the lord of all." 

Ydjnavalkya [ch. ii., v. 137] states a distinction with regard to the 

wealth of ascetics and the like. [The 
heirs] who take the wealth of a vdna^ 
prastha (a hermit), of a yati (an ascetic), and a Brahmachan (a stu- 
dent), are in their order, the preceptor, the virtuous pupil, and one who 


Ascetics. 


^ Mit. ch. ii., 1 60, p. 2; VIr. 1. 209, p. 2 ; Vya M. ami. Kam. * Id. 40 

• Mit. ch. ii., 1. 60, p. 2 ; Vhr. 1. 209, p. 2. ; Kam. and Vya. M. All these works 
refer this text to Manu. 

* Kam., where this text is referred to Devala. 
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is a supposed brother, and belonging to the same order,* The j?ra- 
machdri stands for a Naisthika one (one who I’emains a student 
through life without marrying) ; for [in the case] of an JJparhurvina 
(a temporary student), the father and the rest are [the natural heirs], 
Bharmahhratd, one accepted as brother. Ekatirtht, one belonging to 
the same Ahama [order]. The compound dharmahlirdtrekatirthi 
is a Karmadhdraya (eippositional) compound, [meaning] one who is a 
supposed brother, and belongs to the same order. According to Vij- 
n^inesvara [Mit. ch. ii., 1. 60, p. 2] : — The order in which the Achdrya 
10 and the rest [succeed] to a VdnapraMliaj and the rest is inverse to the 
order stated in the text.” [But according to] Madana it is direct 
in accordance with the [following] text of Vishnu : — The spiritual 
preceptor, or the pupil, shall take the wealth of a [deceased] Vanaatha 
(i e. vdnaprastha,y*'^ 

The funeral rites of the deceased as far as the tenth day inclusive, 
should be performed by whoever takes his wealth, including the king 
himself. And Vishnu says the same : — He who takes the wealth, 
is declared [to . be] the giver of the Pinda or funeral oblations.”^ This 
[subject] has been fully explained by me in the Srdddha Mayukha” 
20 in determining [the order of those] qualified to perform. [Sraddhas], 


THE UNION AFTER PARTITION. 

Now begins the investigation of who are Sansrishti (re-united co-par- 

ceners). In this connexion Brihaspati 
[thus] defines re-union : Ho who being 

once separated, dwells again through affection with his father, brother, 
or paternal uncle, is said to be re-united with him.'^ This re-union 
according to the Mit^kshar^ [ch. ii., 1. 61, p. 1] and others [can only 
take place] with a father, brother, or paternal uncle, [and] not with 
others, because no others are mentioned in the text.* Properly speaking 
30 [the state of] re- union [should be] co-extensive with the makers 

* of partition. As for the word, father, &c., they are simply illus- 
trative of the makers of partition, just as the tern* [Vedi (altar) 
is made to mean the future site of Vedi in the sentence] ** [The sacrificial 
part] lies half within and half without the altar.^^ Otherwise there would 
be a splitting up [of the text] into [several] sentences. Hence re- 
union may take place even with a wife, a paternal grandfather, a 
brother’s grandson, a paternal uncle’s son, and the rest. In accord- 
ance with the [rule of] Sdmdnddkiharanya (the rule that the 
subject and the predicate should inhere in the same object) [observable] 

40 » Vir. 1. 210, p. 1 ; Kam. and Vya. M, • Vir. I. 210, p, 1 ; Jim. p. 338. 

s Kam. 
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ia the text : — '' He who having been separated, again dwells together, 
is Sansnshta (re-united), [there can be] no re-union between the sons 
and the like of two separated brothers, [&c»] Re-union [implies] an 
understanding or wish that [their] present, or future wealth [shall be] 
common until a fresh partition/* 

In connexion with this subject, Manu states a distinction with regard 
to a fresh partition among the re-united [ch. ix., v. 210]: — If re- 
united [co-parceners] make a fresh partition, the shares must be equal. 
The right of the [law of] primogeniture does not there apply/** 
Here some® say that the unequal distribution being [already] prohi- 10 
bited by [the expression], ^ the shares must he equal/ [the fact] of a 
prohibition [of the same] again by a disallowance of [the right of] 
primogeniture, shews that inequality will not be [allowed] only on 
account of primogeniture ; but that inequality in partition, owing to 
the inequality of wealth [amalgamated] at the time of re-union, is 
[permitted]. But, as [the clause] beginning with ^ Jyaishthyam^ is 
simply an arthav&da (explanatory), the shares will be equal in spite of 
the inequality of wealth. And usage [tells] the same. Therefore, while 
[it is] possible to [explain] this text in conformity to usage, it is impro- 
per to suppose a text opposed to that [usage]. Again, some say that 20 
the Vyavahdra .^astra (rules of civil judicature) is, like grammar, 
generally based on usage. Brihaspati : — If any one of the re-united 
[parceners] acquires wealth by science, valour, or the like, two shares 
of it must be given him, and the rest shall have equal shares.® Madana 
[says that] inasmuch as two shares [to the acquirer] are established 
by [the text] Arjahasya dvau Bhagau (two shares to the acquirer), 
the [present] text should [be made to] mean that in a partition among 
co-parceners not re-united, two shares [are allowed] in the case of an 
acquisition without detriment to the paternal wealth ; but in a parti- 
tion among re-united co-parceners, two shares [are allowed] even if the 80 
acquisition was at the expense of the re-united property. 

Ydjfiavalkya [ch. ii., v. 138] enumerates those entitled to take the 


Order of successioo. re-united. “ A re-united 

coheir [takes the wealth] of a re-united 
coheir, [and] a uterine brother, [that] of a uterine brother.*** This 
[text] is an exception to the [text] beginning with Patni Duhitarah 
(theVife, the daughters, &ic.) Hence the meaning is,— it is not the 


* Mit- ch. ii., 1. 61, p. 2; Vir. I. 210, p. 1; and Vya. M. All these works as well as 

the edition of Manu, upon which my references to that work are based, read ftpTW: 
(separated) instead of (re-united) in the first quarter of the verse. 40 

* Nilakantha here refers to Kamal^kar and Vyarabara Miidhava. The Vlramitrd- 
daya would also favor this interpretation (see 1. 210, p. 2.) 

» Vir. 1. 21 0, p. 2 ; and Vya. M, * Vir. 1. 210, p. 2 ; Kam. and Vya M. 
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being a wife, &c. but tbe being a re-united [parcener] that determines 
the right of taking the wealth of a [re-united parcener] . 

As for [the opinion of] Vijnanesvara [Mit. ch. ii., 1. 61, p. 1], Madana 
and others, [that] this [text] too applies to one devoid of son, grand- 
son, or great-grandson because [of] the dictum that the scope of an 
exception should be the same as [that of] the rule, and because the 
terms Ajmtrasya (of one sonless), and Svarydtasya (of one gone to 
heaven) from the aforementioned [text] run into the [present text] ; so 
that a re-united [parcener] alone will take the wealth of one such [t. e, 
10 sonless] dying, in spite of [coheirs] beginning with wife, who [though] 
nearer [are] not re-united/' This is questionable. For, there is no 
authority for [supplying] a complement [from a preceding passage], 
where it can be dispensed with. As for the sameness of scope, [that] 
need not exist in every respect ; hut [may exist] so far as practicable, 
and [the same or partial coincidence exists in the present case by 
both the rule and the exception] referring to a Sapinda of the 
deceased. 

If [it be said] that the term Aputrasya (of a sonless) not being 
[allowed to be] understood, the term Svarydtasya (of one gone to 
20 heaven) will [similarly] not be understood, and there will be no [term 
meaning] deceased, [so as to show that the text refers to a deceased,] 
then [it is] not [so]; because that [term, viz., one meaning deceased] 
can bo got [t. e, understood or supplied] from the text of Manu, to 
be hereafter quoted, [containing the words] hiyetdnsa praddnatah* 
mriyetdnyatarovdpi (will be excluded from a share ; or if any of them 
dies, &c.) By [that term, viz., Aputrasya'} being understood, [on the 
other hand] between two sons, or a son and a grandson, one being re- 
united and the other not re-united, equal shares will have to be given, in- 
asmuch as that text will [then] not apply to one with issue. This is 
80 opposed to usage which is the source of authority in law. If [again] 
it be said that owing to [that term] not being understood, the text 
will apply even to one with male issue, and therefore between a putra 
(male issue) not re-united and a re-united brother or the like, the 
brother or the like alone, will get [the wealth] and not the son or the 
like, then [it is] not [so] ; because [this objection] is refuted in the 
comment on the latter hemistich [of the text] . 

An exception to the rule [laid down] in this ♦ quarter is mentioned 
[by] Sodara^ya, &c. (of a whole brother, &c.) [Here the terms] 
* Sansrisktinah [and] Sansrisfitl (of one re-united, and one 
40 re-united,) are supplied [from the preceding quarter]. The 

meaning is that between a whole and a half brother [both] re-nnited, 
the re-united whole brother alone will take the wealth of the re-united 
[brother] deceased. The latter hemistich [Ydjnavalkya ch. ii., v. 138, 
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is as follows ] : — ** [The re-united brother] shall give up the wealth 
of the deceased to one born [of his body], or [failing one such] 
shall retain it/^* The sense of it is: If the pregnancy of the wife of 
a deceased re-united co-parcener be unascertained at the time of 
dividing his wealth, and a son be afterwards born, the re-united father's 
brother, or the like parcener, should give the wealth to that [son] ; and 
failing him, should take it himself. Here the filial relation alone 
determines the right of taking the father’s wealth, [and] not the fact ^ 
of birth after partition ; because [such a supposition] serves no 
purpose, [necessitates] superfluity, and would disqualify from share 10 
one born before partition in a different country but unknown [on that 
account]. Therefore, to the son previously born, even though not 
re-united, a father’s brother or the like, though re-united, must give 
his inheritance. 

The same ( Ydjriavalkya ch. ii., v. 139) propounds the right of a uterine 
brother not re-united and of a half-brother re united to take wealth in 
[equal] shares : — One born of a different mother, if re-united, may take 
the wealth ; but one born of a different mother, and not re-united, [cannot 
take] ; but a uterine brother, if even not re-united, should obtain the 
wealth, and one born of a different mother, even if re-united, shall not 20 
take alone. "2 Here by the expression, born of a different mother and 
the like, the half-brother alone is not designated, but the paternal uncle 
and the rest likewise ; because there is nothing in those terms to distin- 
guish between them. Otherwise, we should have theabsurdity of expound- 
ing re-union with father’s brothers and the rest. Because there is no 
other object in re-union. 

The words if not re-nnited," apply to both, to the preceding 
and the following clauses, like the lamp upon the threshold. ’ So 
the word sansrishta (re-united) is to be repeated, and one is to be 
understood as meaning one ro-united as to the wealth, and the other 30 
as one connected by birth from the same womb. [In the third clause] 
the word api (though) is to be repeated, [in the fourth] after the word 
[re-united in wealth]. The word eva (alone) is to be supplied at the 
end of the verse. Hence these are the meanings of the different 
clauses of the [above] text ; — [1] Anyodartyah [that is] one bom of 
a different mother, viz., the wife, the father, the father’s father, the 
half-brother, the paternal uncle, &c. If they be reunited, should 
take the wealth. [2] Those from a different womb, if not re-united, 
[should] not [take the wealth]. Here the re-union and birth from 
a different mother, standing together, are a cause, of which the 40 
capacity to inherit [is the effect], and vi^-versd. [3] The uterine 

» Vir, 1. 210* p. 2 ; K»m. *nd Vya* M. • V£r. 1, 211, p. 1* Kam. and Vys. M. 

* Which gives light both within and without. 


88 


[o. IV, s. IX, 12 — 16 


brother, though not re-united [by wealth], should take the property. By 
this reasoning, the being a uterine brother alone is even declared a suffi- 
cient reason [for taking heritage]. [4] Therefore, the sansrishta or 
one re-united only by wealth, if born of a different mother, will not 
alone take the whole. 

Therefore it follows from the above, that if one is sansrishtah by re- 
union of wealth, and another is connected as one proceeding from the 
same womb, they should both divide and take the wealth [between 
them] . Mann [ch. ix., vv. 211, 212] clears this point [in his work] when 
10 treating of the capacity of the re-united [to inherit]: — Should the 
eldest or youngest of several brothers bo deprived of his share [at the 
distribution], or should any one of them die, his share shall not be lost 
[211] ; but the uterine brothers and sisters, and such as were re-united 
after a separation, shall assemble together and divide his share equal- 
ly.'^ ^ Hhjeta (be deprived of), by entering another order, by degrada- 
tion from sin, or the like. The term Sodariyah (uterine) goes along 
with the word Bhratardh (brothers). Yecha sasrishtdh (and such as 
were re-united), that is the wife, the father, the paternal grandfather, 
the half-brother, the paternal uncle, and the rest [as were le-united], 
20 On this point, Prajdpati states a distinction : — Whatever conceal- 
able wealth [exists], becomes the property of the reunited [parce- 
ners] ; but land and houses those not re -united should take according 
to their shares. Antardhanam (concealable wealth), what is capable 
of being hidden by depositing under ground, or otherwise [such] as 
gold, silver, &c. Sansrishtah [that is] of a different womb should take ; 
but land the uterine brother [should take] . Kine, horses, and the like 
should be taken by the uterine and those of different wombs. Accord- 
ing to Madana, a brother of a different womb if re-united should oven 
take kine, horses, and the like. But this cannot be founded on the 
30 above text. It is said in the Smriti Chandrikli : — But if there exist 
only one species of property [out of two that is] (1) concealable wealth, 
[and] (2) land, kino, &c. the uterine brother alone should take even if 
not re-united. The authority for this is questionable. Among uterine 
brothers, if some are re-united, and others not re-united, the re-united 
alone should take [the wealth] because two causes co-oxist, the being 
born of the same womb, and reunion. Hence, Gautama : — When a 
re-united [parcener] dies, his re-united [parcener] shares the 
* heritage.”^ Brihaspati :• — Two brothers who become reunit- 
ed through affection, become the partakers of each other.” 

40 This, then, is substantially the sense of the above ;-^As one whether 
re-united with his father or not re-united, should take the entire 


» Hit. dh. ii.. 1. 61, p. 2 j Vir. 1. 211, p, I ; Kam. and Vya. M. 
• Vir. 1. 212, p. I ; Kam. and Vya. M. • Vya. M. 
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sbare of his father; because it is the filial relation which determines the 
son^s right to take the [father’s] share. Among (several) sons also, 
when one is re- united and the other is not, the re-united one alone 
[should take] by the text, Of a re-united [co-parcener], the re-united 
co-parcener [shall take].” In a case of re-union between a father, a son, 
and any other [co-parcener] not a son, the son alone [should take], 
because it has been already declared by the terms, he shall either 
give up to [the posthumous son], or shall receive the share.” If there 
be [many re-united] other than sons, [such as] parents, brothers, 
paternal uncles, and others, the parents alono [should take]. Among 10 
them again, the mother first, and then the father, according to Madana* 

As for the brothers, paternal uncle, and the rest, they should even 
divide and take ; for among them all, the state of re-union equally 
exists, as the efl5cient cause whence their right of taking the wealth is 
derived. So likewise in an assemblage of unre-united brothers, and 
re-united paternal uncles, half-brothers, and others, they should divide 
[and take it], because of the texts: — '^A uterine brother, even if not 
re-united, should obtain the wealth, and not [exclusively] one bom of 
a different mother and Of a re-united [co-parcener], a re-united 
[co-parccner] ; and of a uterine brother, the uterine brother.” If there 20 
be the re-united wife alone, she alone should take, from the [same] 
text, ** Of a re-united [co-parcener], a re-united [co-parcener].” 

If there be an assemblage of other re-united persons together with 
her [the wife], they alone [should take], and not she. In like manner, 
Sankha and Ndrada, in treating of the subject of re-union, observe : — 

Among brothers, if any one die without issue, or enter a religious 
order, the rest of the brothers should divide his wealth, except the 
Str'idhana (the wife’s separate wealth). They should provide his wives 
with maintenance for life ; provided these preserve [unsullied] the 
bed of their lord ; but if [they behave] otherwise, they should cut off 30 
[that allowance] 

She, who is his daughter, is enjoined to be provided with mainten- 
ance out of her father's share, which [she] takes till [performance 
of] her [marriage] ceremony, after which the husband is to support 
[her]. Here, as in the sacrifice, he who offers the [rice] for sacri- 
fice, must, if the moon rise, [before the close of the sacrifice,] divide the 
rice into three parts, the sacrificial substance and the rise of the moon 
[being mentioned], the [use of the word] sacrificial substance is enough 
for its determination in the sacrifice, the word niricapa or division, 
need not have been mentioned ; so from the order of succession [above 40 
given], in the division of property of the ro-uuited, either after death 
or entry into an ascetic order, the makers of the rc-union being deter- 
mined, the word brother is used [simply as] illustrative of a class. 

I 
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Although Sankha in the section [entitled] re-union [observes] : — 

The wealth of him who goes to heaven leaving no male issue, goes 
to the brothers ; failing them the parents should take it, or the eldest 
wife still according to Madana, that is intended to fix the order of the 
unre-unitod brothers and the rest, upon the death of one dying re- 
united, subsequent to the death of his paternal uncle, brother's son, 
or half-brother with whom he had previously made a re-union. And in 
this ease, according to the same authority, the first is the mother and 
afterwards the father.^ The eldest [wife] who has kept her senses 
10 under restraint. In default of the wife the sister. And Brihaspati 
says [to the same effect] : — [Of the wealth] of him who has gone 
[to heaven], childless, and [leaving] neither wife nor parents, the 
sister is then entitled to take a share." ^ Some declare of him who 

has gone [to heaven], the daughter [takes]. In default both of 
daughter and sister, the nearest sapinda [succeeds]. 

N. B. — S^rlkrisbna-Tarkalankara, the commentator on the D^ahhdga of Jimuta- 
vdhana, tlius summarizes the law of succession to a deceased male, as prevailing in 
Bengal : — 

“ Here the order of succession to the wealth of a deceased male [is as follows] : — 
20 The first [among the heir?,] is the son ; failing him, the son’s son ; failing him the son’s 
son’s son. The grandson whose father is dead, and the great-grandson whose father 
and the grandfather are dead [succeed] simultaneously. In default of [any one] up 
to the great-grandson, the wife [succeeds] who, having obtained the heritage from her 
hushaiul, shall associate herself with her husband’s, or in default her father's family, 
and leading a virtuous life enjoy the husband’s heritage for the support of life ; and who 
likewist* might make some gifts for the benefit of her [deceased] husband, but shall 
not enjoy it at her pleasure as [though it wxre] stridhana (woman’s W'ealth). Failing 
her, the daughter ; among [daughters], first the maiden ; failing her, the betrothed ; 
and failing her, the married, of whom [the daughter] with a male issue, and one who 
30 is capable of having male issue succeed together ; while the barren, or the w idowed 
[daughter] without a male issue are excluded. In the Rb.sence of a married [daughter] 
the daughter’s son ; failing him the father; failing him the mother; failing her the 
brother. [Of brothers] the uterine [brother] first [succeeds] ; failing him the 
[brother] born of a different mother. Where the deceased has [some] brothers 
reunited, when all [the brothers] are uterine, the uterine re-united [brother] first 
[succeeds] ; and failing him. the unre- united uterine [brother], and similarly when all 
[the brothers] are step-brothers, the re-united step brother first succeeds, and in his 
absence the unre-united step-brother. Where the step-brother is re-united and the 
uterine brother not re-united, both of them are equal sharers. In default of brothers, 
40 the brother’s son [succeeds]. There too, the son of the uterine brother first [succeeds] ; 
failing him, the son of the step-brother. In the case of reunion, when all are sons of 
uterine brothers, the son of the re-united uterine brother first [succeeds] ; and in his 
default, the son of the unre-united uterine brother; [and] when all are sons of step- 
brothers, the son of the re-united step-brother first [succeeds]; and failing him, the son 
of the uure-united step-brother. When, how'ever, the son of the uterine brother is re- 
united, and the son of the step*brother not re-united, both [of them] are equal sharers 
as [iu the case of] brothers. In the absence of a brother’s son, the brother’s son’s son 


» Mit ch. ii,, 1. 59, p, I ; Vir. 1. 213, p. I ; Vya: M. ; Kara. * Jim. p. 343. 
^ V>a. M. j Kam. ; Vir. 1. 213, p. 2. 
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[succeeds]. There too, [the facts of] the brother being uterine or not uterine, and 
[being] re-united or not re-united, should be considered for [determining] the order 
[of succession]. Failing him [». e. the brother’s son’s son], the father’s daughter’s 
son [succeeds] [if he be] son of the uterine sister. Failing him, the son 
of the son of the stepsister. Failing him, the uterine brother of the father; 
failing him the father’s step-brother [succeed]. Failing him, the son of the uterine 
[brother] of the father, the son of the father’s step-brother, the father’s uterine 
brother’s son’s son, [ 'id] the father’s step brother’s son’s sou, succeed in order. 
Failing them the father’s father’s daughter’s son [succeeds], [first if] a son of the 
father’s uterine sister, [and nextj if a son of the father’s step-sister. This [rule 10 
applies] in the case of [the succession of] the great-grandfather’s daughter’s son, 
to be hereafter spoken of. Failing him, the father’s father ; failing him, the father’s 
mother ; failing lier, the uterine brothers and step-brothers of the father’s father ; 
their sons ; their son’s sons ; [and] the father’s father’s father’s daughter’s sons 
succeed in order. In the absence of persons hitherto mentioned, who may be the 
givers of the Piiula (rice oblation) to be given to the [deceased] owner of wealth, the 
mother’s brotlier, and the rest, who may be givers of the Pinda, which the [deceased] 
owner of wealth could [himself] have given, succeed. Failing them the mother’s 
sister’s son of the [deceased] owner of wealth. Failing him, the sons and the son’s 
sons of the mother’s brother succeed in order. Failing them, the three descendants 20 
beginning with the son’s son’s son’s son succeed in order, [as being] the lower 
sakulyas, [and] the givers of the lepa (wiping of the hands touching the rice oblation) to 
be enjoyed by the [deceased] owner of w'calth. Failing them, the father’s father’s 
father’s father, and the liki.*, and their issue succeed according to their jiropinquity [as 
being] the higher sakulyas, and the givers of the lepa which the [deceased] owner of 
wealth could [himself] give. Failing them, the samdnodakas succeed. Failing them, 
the preceptor ; failing him, the pupil ; [and] failing him, the Brahmackdri, who is a 
fellow- student of the Vedas [succeed]. Failing them, the co-villagers, those having 
the same yotra, and those having the same pravu -a (illustrious ancestors) succeed in 
order. In the absence of all the heirs hitherto mentioned, the king shall take [the 30 
wealth] save that of a Br^hmana. The wealth of a [deceased] Brahmana is taken by 
Brdhmanas possessing a knowledge of the Vedas, and such [other qualities]. Similarly, 
the wealth of a Vdnaprastha shall be taken by another Vdnaprastha, who was treated 
as a brother, and who was a fellow -student. Similarly, a worthy pupil shall take the 
wealth of a Yati (one who has entered the fourth order), the preceptor [that] of a 
J^aishthika-Brahmachdri (a perpetual btudeat) ; and the father, or the like, that of an 
IJpakurvdna Brahmackdri (a temporary student). This is the concise statement [of 
the order of succession], 

BTRtDEANA (A WOMAN^S PROPERTY). 

Manu [ch. ix., r. 194] What is given before the nuptial fire 40 
Stridhana ^ Adhyagni) , what is presented in the brid- 

al procession (Adhydvahan{kam)f what is 
given in token of love {FrHidattam) y and what is received [by a woman], 
from her brother, mother, or father are declared six-fold peculiar property 
of a woman. ^ [The word] shat (six) is here used as exceptive of a less 
number- This [interpretation] harmoni 25 os with the [use of the] word 
^ Adya’ in a text of Y^jnavalkya [which says] [ch, ii., v. 143] : — What 
was given [to a woman] by the father, the mother, the husband, or a 
brother ; or received [by her] at the nuptial fire, or Adhivedanikam 


Mit. ch. ii., 1. 62, p. 2; Vir. 1. 214, p. I j Kam. and Vya. M. 
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(presented on lier supersession) and the like is denominated a woman's 
property/^ ^ And Vishnu specifies more [than six kinds] What 
was given [to a woman] by [her] father, mother, son or brother ; 
adhyagni (what was received before the [nuptial] fire) ; adhivedaniham 
(what was presented [to her] on [hei*] husband's espousal of another 
wife); Sulha (her own perquisite) ; handliudattam^ what was given to 
her by her cognate kindred ; and Anvddheyaha (a gift subsequent) [are 
a woman's property]/'® 

’K4ty4yana thus defines the adhyagni and other (species of a woman's 
10 separate property) : — What is given to women at the time of marriage 
near the nuptial fire is celebrated by the wise as Adhyagni, or a woman's 
property bestowed before tho nuptial fire. That again which a woman 
receives whilst she is being conducted from her father’s^ home is 
termed the Adhydvahanikam [kind of] stridhana (woman's property) ; 
whatever is given to [a woman] through affection, by her mother-in-law 
or her father-in-law, and [wealth termed] Pddavandanikam, or what is 
received on a woman’s saluting the feet of elders, is termed Pritidatta ; 
what is obtained by a woman subsequently to her marriage from the 
family of her husband, or what is similarly obtained from her own 
20 family, is called anvddhcyam ; whatever is obtained [by a woman] as the 
equivalent of household utensils, of beasts of burden, of milch cattle, 
or ornaments, is declared [to be] mlka,^^^ The meaning is when the 
household utensils and the rest are iMot available, what is given to tho 
bride at the time, of her being given [in marriage] as the price of them 
is Mka, Ydjnavalkya [thus] explains the ddhivedanika [ch. ii., v. 
148] : — a superseded wife [the husband] should give a sum equal 
[to the expenses of the marriage] by which she has been superseded, 
provided no Hridhana (woman’s property) has been bestowed on her 
but if [any has been] assigned, Ardham or a half [only] should be 
30 allotted. Ardham means as much as will make [her str'idhana'] .equal 
to the expenses of the [husband's] second marriage. 

Devala ; — ** That which a husband has promised as stridhana (woman's 


1 Vir. 1. 214, p. 1 ; Kam. and Vya M. 

* Jimfitav^hana states (p. 117) this handhuiQ be the bride’s mother's brother ; and 
usage shows that this is still the custom } for the maternal uncle has a part assigned to 
him at and before the sacrifice. 

a Vlr. 1. 214, p. 1. 

* Jlrndtav^bana (p. 119) distinctly makes this to be a gift by any member of the 
father’s family. 

40 ® Mit ch. ii., 1. 62, p. 2 ; Vir. 1. 214, p, 2 ; Kam. ; Vya. M, ; Yijfi^nesvara makes 

&ulka to be that which being paid the daughter is given in marriage ; Madana in 
Viramitrodaya says that what is received from the husband in the shape of household 
utensils, &c. is hilka. 

« Vir, 1. 215, p. 1 ; Kam and Vya. M. 
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property) sliould bo made good by bis sons even as a debt.^^‘ Fratls- 
rutam (promised) (i, c.) to bis wife. 

On tbo subject of giving property to women, Katydyana states a 
distinction : — [Separate] property excepting immoveables may be 
given to women by the father, mother, husband, brother, and kindred 
according to their means as far as two thousand.'^^ According to 
Madana, wealth to the extent of two thousand ^anas excluding im- 
moveable property are to be given. 

So also Yydsa : — “ A present amounting to two thousand at the 
most* may be given to a woman out of the wealth.'^’ Her© this 10 
* gift up to two thousand is meant [to be for] every year. [For] 
the same [author states that] in [a period of] many years more 
than this, and in case of ability even immoveable property may be given. 

In property given to a woman in fraud of heirs as well as in orna- 
ments and the like given to her merely 

Stridbana, technically so called. o • i i • 

for wearing, a woman has no ownership 

according to K4tydyana [who says] : — But what was given to women 
with a fraudulent intent or for a particular object by their father, 
brothers, or husband is not denominated stridhana,*^^ In [property] 
earned by mechanical arts, or even obtained from friends or the like, 20 
other than the father and the rest, women have no ownership, accord- 
ing to the same author. In whatever is earned by mechanical arts 
or received through affection from any other [than the relations 
already mentioned,] the husband has property, but the rest is pro- 
nounced [to bo] stridhana (woman’s property). As for the text — A 
wife, a son, and a slave are all incapable of property. Whatever 
they earn, belongs to him to whom they belong,*’^ that too has reference^ 
to wealth acquired by mechanical arts and the like. It is also proper 
[to interpret the text as shewing] the absence of absolute dominion 
even in the ddhivedanika or other [species of stridhana]. Hence, says 30 
Manu [oh, ix., v. 199] : — woman should never make [any] expendi- 
ture out of the family [property] belonging to several or even [out of] 
her own wealth without the assent of her husband.*'® Nirhdrah 
[means] expenditure. 

In a certain [kind of] property, Kdtydyana declares [their] absolute 
dominion. “.That which is obtained by a married woman, or by a 
virgin in the house of her husband, or of her father, from her brother, 

» Vir. 1. 216, p. 1. • Vir. L 215, p. 1 ; Vya, M. 

® Vir. 1. 215, p. 1 ; and Kam. * Vir. 1. 214, p. 2 ; and Vya. M. 

” Vir. 1. 214, p. 2. Nilakantha reads the second half of this text Nirdhandh sarea 4C 
et>ate, while the Viramitrodaya gives it as trayaevd dhandh smritdh ; the latter means 
these three are declared to be without wealth, t. e. incapable of owning anything. 

« Vir. 1, 215, p. 1. 
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or her parents, is termed Saiidayika, The independence of women who 
have received the Sauddyika wealth, is desirable [in regard to it], for 
it was given [by their kindred] for their maintenance out of affection. 
The power of women over Sauddyika at all times is celebrated both in 
respect of gift and sale, according to their pleasure, even in [the case 
of] immoveables/^^ But over immoveable property given by the 
husband they [have] no absolute dominion according to the text of 
Ndrada [which says] *. — What was given by an affectionate husband 
to his wife she may enjoy as she pleases oven when he is dead, or may 
10 give it away excepting immoveable property.'^^* 

The non-existence of dominion in the husband and others over 
sindhana (woman^s property) is declared by the same [author]; — 
Neither the husband, nor the son, nor the father, nor the brothers, 
have authority over stndhana (a woman’s property) to take it or to 
give it away. If any of these persons by force consume the woman’s 
property, he shall be compelled to make it good with interest, and shall 
also incur a If [such person], having obtained her consent, 

uso the same amicably, he shall [bo required to] pay the principal only 
when ho becomes able/^^ Manu [ch. viii., v. 29, and chap, ix., v. 200] : — 
20 Such kinsmen as seize upon the wealth of women whilst they are 
alive, a just king should chastise with the punishment [due to] thieves.” 

The heirs of tho husband shall not divide among themselves any orna- 
ment worn by a woman during the lifetime of her husband ; they who 
do so, are degraded from their tribe.”^ JDhrita (worn) [means] that 
which was given by her husband or tho like, and which she wore. 
Devala [A woman^s] maintenance, ornaments, Sulka (perquisite), 
and gain, are her stndhana^ She herself has the enjoyment of it : 
her husband is not entitled to it when not in distress. In the case 
of (its) idle expenditure or consumption, [the husband] should repay 
30 it with interest ; [but] he may use the property of his wife to relieve 
the distress of a son.^’^ Vritti [means] wealth given by the father 
or the like for subsistence,* Lahhah^ interest [or profit]. Mokshah 
expenditure, in other words, gift or other [alienation].* The 
* term putra (son) is illustrative of the family. Y^jnyavalkya [ch. 

ii., v. 147] : — A husband is not liable, unless he is willing, to 
make good the property of his wife taken [by him] in a famine or for 
the performance of religious duties, or during illness, or while under 
restraint.”® Here by the [specific] mention of [the word] hhartri 
(husband) it is virtually declared that stridhana is not to be taken 

40 » IBt eh. it. L ©2, p. 2j VIr. 1. 216, p. 1 ; Vya. M. and Kam, 

» Hit, ch. ii„ 1. 47, p. 1 ; Yir. 1. 215, p. 2 ; Vya. M. and Kara. 

« ViT. 1. 216, p 2 ; Vya. M. and Kam. * Mit. ch. ii., 1. G4, p. 1 ; and Kam. 

* Vir. 1. 216, p. 2; ami Kam. « Vir. 1. 216, p. 1 ; and Kam. 
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by any other but himself, even when distressed by famine or by 
any other calamity. Dharmaltdryam (religious duties), that is, such 
[alone] as aro indispensable. Samjyraiirodhahe [means] in confinement. 

In some cases a husband must restore it oven if unwilling, as said by 
Dovala : — Now if the husband have two wives^ and do not show honour 
to one [of them], he shall be compelled by force to restore to her [t. e, 
the latter], even [what she may have] voluntarily given to him. Where 
food, raiment and dwelling are withheld from a woman, she may exact 
her own (property) and a share from coheirs.”^ Uikthinah [means] 
from a cohoir. This, however, refers to a virtuous wife ; for, a wicked 10 
one deserves no share. And the same [author observes] : — A wife 
who does injurious acts, who is immodest, who wastes his property, or 
who is given to adultery, is not fit [to have] her strklhana/^ The same 
[author] : — '' Wealth was produced for [the performance of] sacrifices ; 
therefore it should be spent on religious objects, and not on women, 
fools, or irreligious persons.^^^ 

Manu thus declares the right of succession, after a woman’s decease, 
to the anvddhcya [species of stndhana^ [ch. ix. v. 195] : — The 
ammdlisya, and that wealth which was given through affection by the 
husband, shall bo inherited by her children [even] if her husband 20 
be alive.’^® The same author further explains the term 'prajd (children) 
[ch, ix. V. 192] : — On tho death of the mother, all the uterine 
brothers as well as all tho uterine sisters, equally divide the maternal 
wealth.”* The comment of the Mit4kshard [here] is [that] the com- 
panionship [in the act of division] is to be among sons, where tho 
right [to succession] has accrued to them by tho non-existence of 
daughters and the like; and among daughters where tho [said] right 
accrues to them alone, tho association of daughters and sons which 
follows from no rule is [not meant to be] laid down.^ Others [however] 
say that in the case of Anvddhcya and a gift through affection, the 30 
association of daughters and sons is independently laid down [by this 
text]. 

Among sisters, Manu states a distinction [ch. ix., v. 192 ]: — ‘^Sindhana 
(woman's property) goes to her children, [for] tho daughter is a sharer 
thereof, provided she be not given away [in marriage] ; but if married, 
she receives a mere recognition of right."® Tadansinl [means] tho 
receiver of a share equal to [that of the] son. Aiiratta, unmarried. 
The meaning is that if an unmarried daughter exists, the married one 
receives something [small] only [in token of] recognition. In default 
of an unmarried daughter, the share of the married daughters is equal 40 

1 Vlr. 1. 216, p 2. * Mit. ch. ii. 1. 67, p. 2 j Vir. 1. 197, p. 1 ; and Kam. 

» Vir. 1. 216, p. 2 ; Kam. * Mit. ch. ii. 1. 63, p. 1 ; Kam.; Vir I, 216, p. 1. 

® Mit. ch. ii., 1. 63, p. 2. ® Vir. 1. 216, p. 2; Vya. M. and Kam. 
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to [that of the] brothers, according to the text of Kdty^yana [which 
says]: — Sisters having husbands should share with brothers.”^ 

Something should be given, to the daughters of daughters also ac* 
cording to Manu (ch. ix., v. 193) [who says] : — Even to the daughters 
of daughters something should be given according to their worth, from 
the assets of their mother's mother, on the score of natural aflfection/'* 
But the yautaka (marriage gift of a woman) goes to the unmarried 
[daughters] alone, not to the sons. To this effect the same [author 
says] [ch. ix., V. 139]: — Whatever is the yautaka [property] of the 
10 mother is the portion of the unmarried daughter."^ According to 
Madana, yautaka is that which is obtained by a woman at the time of 
marriage or other (ceremony) whilst seated with her husband on one 
seat as [shewn] by the explanation of Nighantu, [viz.,] yutayo yautakam 
(what belongs to two joined, is yautaka), 

* In respect to the aforesaid technical stndhana except the 
* anvddheya and the prUidatta of the husband, Gautama states a 
distinction : — Sindhana (woman's property) goes to her daugh- 
ters unmarried and indigent.^'^ Apratishthitdh [such as are] destitute 
of wealth. The daughter of a Brdhmani wife [however] may take the 
20 wealth even of her stepmother, as Manu says [ch. ix., v. 198]: — “The 
wealth of a woman which has been in any manner given to her by her 
father shall bo taken by the Brahman! [daughter] as well as by her 
offspring.''^ The particle v& means and ; so that [the use of v& shows 
that] ^by division' is to be understood. Some say that the word 
Brdhma^i is representative of any girl of equal or superior caste ; but 
the authority for this [supposition] is questionable. 

In default of daughters, the issue of those daughters [succeeds] 
according to Narada, who says: — "The daughters [take the wealth] 
of the mother, failing the daughters, their issue."® A distribution 
30 among daughters by different mothers, as also among the sons of 
different daughters' sons, is made by analogy of the rule — “ in the case 
of sons of diffei’ent fathers, the allotment of shares is according to 
fathers" [i. e. per stirpes] . As for the text of Ydjnyavalkya (ch. ii., 
V. 117) [which says] : — “ The daughters share the residue of their 
mother’s property after [the payment of hor] debts, and [their] issue 
succeeds in their default,"^ some say that the term anvaya [issue] is 
even there indicative of the offspring of daughters ; others [however] 
say that in default of daughters the sons alone should take, since the 


1 Vir. 1. 216. p. 2. “ Mit. ch. ii., 1. 63, p, 1 ; Vir. 1. 216, p. 2 ; and Kam. 

40 ® Vir. 1. 216, p. 2; Kam. and Vya. M. 

* Mit. ch. ii., 1. 63, p. 1 ; Vir. 1. 217, p. 1 ; Kara, and Vya. M. 

* Mit. ch. ii., 1. 63, p. 2 ; Vir. 1. 217, p. 2j Kam. and Vya. M. 

« Mit. ch. ii., I 63, p. 1 ; Vir. 1. 217, p, 1 ; Kara. ^ Vir. 1. 217, p. 1. 
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word ^ taV in tlio text of Ndrada above [cited] points to the mother 
alone.* And this view agrees with the enstom : Sesliam rindt (residue 
after debt) [means] according to the Sdm 2 ^radayika 8 (men conversant 
with usage) that the sons alone should take the [mother’s] property 
[when it is] equal to, or less than the [amount of the] debt. 

In default of the daughters and the rest, the sons, grandsons, and 
the rest should succeed, because, says Kdtydyana : — But on failure of 
daughters the inheritance belongs to the sons.”'-’ This right [of in- 
heritance] of daughters and the rest in the mother’s property exists 
only in [respect of] the adliyagni, adhydvahanikn, and other aforesaid 10 
[kinds of the] technical strtdhana; for if it related to all wealth in 
which their mother had property, the technical term [viz., stndhana] 
would be nugatory. Hence the texts before quoted containing [the 
term] strklhana (woman’s property), from Brihaspati, Gautama and 
others, such as strWianam syddapatydndm (a woman’s property 
shall belong to her children), stridlianam duliUrindm. (a woman’s 
property is of [her] daughters and the rest), have reference 
[to woman’s property] technically [so called]. Those texts again 
which, although destitute of the term stridhana (woman’s property) 
have the same meaning, such as Bhajeran Mdtrikam rikthan (they 20 
should divide the maternal heritage), and the rest, have also reference 
to the same [kind of strulhana'i inasmuch as there is brevity in sup- 
posing one origin [for all the different texts on the same subject]. As 
for the text of Y4jnavalkya [ch. ii., v. 117] : ''Let sons divide equally, 
both the effects and the debts after [the demise of] their parentb,” 
it relates to what is acquired by inheritance, [or] spinning, and tho 
like, excepting the technical dndhana. Therefore [even] if there bo 
daughters, the sons or other [heirs] alone succeed to their mother’s 
property, save the technical stndhana.^ 

[As regards succession to] the technical stridhana in default of both 30 
kinds of issue, Yajnavalkya states a distinction [ch. ii., v. 144]: — 

" Her kinsmen (bandhavdsj take it, if she die without issue,”*^ 

The same [author] expounds the succession of kinsmen according 
to the different kinds of marriage.^ " The property of a childless 
woman married in the Brahma or any other [of the four approved forms 
of] marriage goes to her husband ; in the remaining [four forms 
of marriage] it goes to her parents.® But if she leave female issue, 

[it will go to her daughter’s daughters].”^ Failing the husband, the 

^ Page 96 above. * Vir. 1. 217, p. 1 ; Kam. 

» Jim. p. 131. * Vir. 1. 218, p. 2 ; Kam. and Vya. M. 

* Y&j. ch. ii., V. 145. ® Vir. 1. 218, p. 2 ; Kam. and Vya. M. 

» Vijh&ne^vara (Mit. cli. ii., 1. 63, p. 1) dUtioctly mentions daughter’s daughters, and 
gives his reason for so doing. 


40 
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nearest to her in his family takes it ; [similarly] failing the father, the 
nearest to her in her father’s family succeeds ; as Manu in the text 
tch.ix.,v. 187]; — Of the nearest the wealth [of the deceased] 

shall be” declares propinquity to the deceased as the criterion of the 
right to [take] wealth. As regards [the statement] in the Mitdkshara^ 
that^' ^^OE failure of the husband, it goes to tatpratydsannd 
* (the nearest to that) sapindas, and c failure of the father, to 
tatpmtydsannd (the nearest to that) sapindas, even there the 
[word] tatpratydsannahiB [to be dissolved as] tena asydh pratyd sanndh 
10 [the nearest to her] through him, so as to mean the nearest in his 
family through him^). In the four [forms of marriage] beginning with 
Brdhma relates to the Br^hmana on account of these (forms) alone being 
lawful in respect to him. In the case of Kshatriyas and the rest, to 
whom the Gdndharva [form of marriage] is lawful, the wealth of even 
her who has been married according to that [form] belongs to the 
husband alone. To the same effect [says] Manu [ch. ix., vv. 196, 
197] : — ^^It is ordained that the property [of a woman] married in the 
Brdhma, Daiva, A'rsha, Gdndharva, or Prdjdpatya form of marriage, 
and dying without issue, shall go to her husband alone ; but it is or- 
20 dained that if she obtained wealth when married in the A sura and the like 
form, on her death without issue, it goes to her mother and father.”* 

On failure of the husband of a deceased woman, in the case of mar- 
riage according to the Bi'dhma or the like form, or on failure of her 
parents in the case of marriage according to the Asura or the like 
form, Brihaspati names the persons entitled to the technical strt- 
dhana (woman’s property) : — The mother’s sister, the wife of the 
mother’s brother, the wife of the father’s brother, the father’s sister, 
the mother-in-law, and the wife of an elder brother, are pronounced 
equal to mothers. If they leave no son born in lawful wedlock, nor 
80 daughter’s son, nor his son, then the sister’s soU and the rest shall 
take their property.”* Here the absence of the daughter and also of 
the daughter’s daughter must be understood [as the condition prece- 
dent]; because only on failure of them does the right [of inheritance] 
belong to the son born in wedlock, or to the daughter’s son. 

In respect of property given by the handhus (cognate kindred) at an 
Akura or the like other [form of marriage], KAtydyana says: — ^'That 
which was given to her by her handhus, goes on failure of them, to 
her son.”* 

But as regards the ^ulka (perquisites) Gautama observes : — ''The 
40 sister’s §ulka (perquisites) belongs to uterine brothers, and then to her 

^ Ch. ii., 1. 68, p. 1. * Vir. 1. 219, p. 1 ; Kam. and Vya. M; 

* VIr. I 219, p. 2 ; Kam. and Vya. M. ♦ Vir. 1. 219, p. 2 ; Earn, and Vya. M. 
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mother.^ As to what Saukha says [viz.]; — The [perquisite] 

belongs to the bridegroom himself;^ that must be understood [to relate 
to] one dying previous to [the celebration of] her marriage. Here 
Y^jhavalkya states specially [ch. ii., v. 146] : — If she die [after 
betrothal] the gifts may be taken [by the bridegroom] after the 
expenses on both sides have been deducted.^' The meaning is that the 
husband may take [back] if his bride be dead, what remains of the 
Sulka (perquisite) previously given, after [deducting] the expenses 
incurred by himself and her father. On a certain point Baudhdyana 
states a distinction : — The wealth of a deceased maiden may be taken 10 
equally by the uterine brothers; on failure of them, [by] the mother; or 
in default of her, [by] the father.^^^ 

The Sdmj^raddyikds (those conversant with usage) declare that this 
[text] relates to ornaments and the like presented by the mother^s 
father and the like, at the time of gift by speech^ to a girl [who after- 
wards] dies before [completion of] the marriage. 


AN ANSAE (PERSONS EXCLUDED FROM INHERITANCE.) 


Y^ijnavalkya says [ch. 
Persons excluded from heritage. 


11., V. 140] ; — An impotent person, an 
outcast, and his issue, one lame, a mad- 
man, an idiot, a blind man, and [a person] 20 
afflicted with an incurable disease, are [persons] not entitled to share, 
and are to be maintained.”^ Tajjdh, born of him, the outcast. 

Those that regain, after division, virility, or the other [absent quali- 
fications] by medicine or other [means] do receive their share, like a 
son born after partition. 

Manu [ch. ix., v. 201] [says] : — The impotent and the outcast are 
without a share; so are persons born blind and deaf ; also a madman, an 
idiot, one dumb, and such as are destitute of a sense. ^ Nirindriydhj 
{persons] deprived of the sense of smell or the like. Ndrada:— ^‘An 
enemy to his father, an outcast, an impotent person, and apaydiritd, 30 
or one expelled, should not get a share [of the heritage] even if they be 
Aurasa (legitimately born sons) ; how then can a kshetmja (son by an 
appointed kinsman) [get under similar circumstances] ? 


* Mit. ch. ii., 1. 63, p. B; Vir. 1. 219, p. 2; Kam. aud Vya. M. * Vya. M. 

* Kara. ; Vya. M. ; Vlr. 1. 219, p. 2. 

* This ** gift by speech,*' called Vdy-ddnOt should precede the regular ceremony by 
a considerable period ; but at present this gift has become quite formal, and is made 
only a few minutes before the sacrifice. 

» Vh. 1. 221, p. 1 ; Kam. ami Vya. M.* 


« Vir. 1. 221, p. 2; Kam. and Vya. M. 
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Persons afflicted with an obstinate and agonizing disease, idiots, 
the insane, blind and lame, are to be maintained by the 
* ^9 family, but their sons are entitled to take the share.* ^Apaya^ 
tritah [means] according to Madana, one outcast by kinsmen 
after ghatasphota (the ceremony of breaking a waterpot), or the like, 
for high treason or a similar crime. But properly it means one who 
goes across the sea in a vessel, or the like, to another quarter [of tho 
globe] for trading. Because, communion [with such a person] is 
forbidden in this Kali age by [tho text]. ''A dvija [one twice- born] 
10 who has passed tho sea in a ship, should not be admitted [into tho 
caste] even though he has performed penance [for it]/’^ and because 
ghatasphota^ and excommunication arc not prescribed for enmity to 
the sovereign and the like. Sankhaand Likhita [say] : — ^^Inheritance 
and oblations of Pindas (boiled rice) and water are withheld from an 
Apaydtrita (a traveller to a distant country). Vasishtha: — Those 
who have changed [tho domestic order] and entered into another are 
debarred from shares.”^ The meaning is the naisthika hrahmachdri 
(perpetual student), tho Vduaprastha (hermit), and the yati (ascetic), 
Kdtyayana : — Tho son of a woman married out of her order [among 
20 the sisters], as also he who is born of a Sagotra (one belonging to the 
same gotra or family), and an apostate from pmvrajyd (or tho last 
order) never obtain the inheritance.’’® Sagotrdt means one begotten by 
a man on a wife married from tho same gotra, Akvamodhdsutah [means] 
according to some, tho Kshetraja, Kdmna and such other [sons].^ 
But properly [speaking], when a younger daughter has been married, 
whilst her elder sister is still unmarried, they arc then both said to be 
..akrarnodhd (or * married out of order ). If [the son] be of the same 
class as his father, his qualification for inheriting is declared by tho 
same [author]. But the son of an akramodhd (woman married out of 
30 order) may inherit when he belongs to the same class with his father, 
and so may the son of a woman belonging to a different (superior) 
class [but] married in [proper] order.”® A son begotten oven by a 
husband on a wife sprung from a higher class, cannot inherit, as said 
by the same [author] : — " The son of a woman married to a man of 
an inferior class cannot inherit. Food and raiment aro considered to 
be due to him, to tho end [of his life] from his kinsmen.”® 


’ Vir. 1. 221, p. 2 ; Kam. and Vya. M. 

• See the Nirnaya-sindbu, parichchheda 3, the first half, 1. 62, p. 2, where this 
text is cited as occurring in the Adityapur^na, quoted in the Hem^dri. 

40 * A ceremony for severing relationship by breaking a waterpot. 

• Kam. j and Vlr. 1. 222, p. 1. The latter refers this text to Apastamba. 

«* Mit. ch. ii., 1. 61» p. 2 ; Vh. 1. 221, p. 2; Kam. and Vya. M. 

• Vir, 1. 222, p. 1 ; Kam. and Vya- M. ’ See page 49. 

» Vlr. 1. 222, p. I ; Kam. and Vya. M. ’'VIv. I 222, p. 1 ; Kam. and Vya. M. 
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If there be [other] sons endowed with good qualities, the -vicious 
one is not entitled to inheritance according to Manu [who] says [ch, 
ix,, V. 214] : — All those brothers who are addicted to any vice are not 
entitled to inheritance/** Brihaspati: — Though born of a woman 
equal in class, a son destitute of virtue is unworthy of the paternal 
estate ; it is declared to belong to those who offer funeral oblations to 
the deceased, and who are well behaved. A son relieves his father from 
creditors and debtors ; consequently there is no use of a son who acts 
otherwise.”^ 

These persons excluded from inheritance must however be main- 10 
tained during life by those who take the inheritance; as Manu says 
[ch. ix., V. 202] : — But it is fit that the wise, according to their 
means, should give food and raiment even to all [disqualified from 
inheritance] to the last, lest he who does not give become degraded.”* 
Atyantam [means] during life. To the same effect is the text of 
Ydjnavalkya cited before, [viz.,] Bhartavydste^nirans-akih, Those 
excluded from inheritance are to be maintained.**) Those who have 
entered into another order as well as outcasts, and the sons [of both] 
are not to be maintained. And so Vasishtha [says] : — Persons who 
have entered into another order are incompetent to take shares; 20 
so is an impotent person, a madman, or an outcast. Maintenance fs 
to be given to the impotent and madmen.^ Here the mention of two 
in respect of maintenance is [meant] as the exclusion of the other two. 
Devala : — When the father is dead, an impotent man, a leper, 
a madman, an idiot, a blind man, an outcast, the offspring of an 
outcast, and a person wearing [a prohibited] sign are not competent 
to take a share of the heritage. Boiled rice and raiment are to be 
given to them, excepting the outcast.*’* Lingi, one wearing a prohi- 
bited sign, Baudh4yana [says] : — Let the co-heirs support with food 
and raiment those who have abandoned popular customs, one blind, 30 
an idiot, an impotent person, one in distress, one afflicted with a 
disease, and persons doing prohibited actions, excepting the outcast 
and his issue.”® According to Madana and others, one degraded 
from Sannydsa (the fourth order), and his sons also are not to be 
maintained. 

But the blameless sons of those excluded from inheritance do inherit, 
according to the text of Vishnu [which says] : — "The legitimate sons 
of those alone [out of the persons excluded from inheritance] inherit, 
but not the sons bom to a degraded man. The sons bom after the 


* Vfr. 1. 222, p. 1 ; Kmn. anJ Vya. M. • Vlr. 1. 222, p. I ; Kam. and Vya. M. 40 

* Vlr. 1.-221, p. 2 ; Kam. and Vya. M. 

* Mit. ch. ii., 1. 61, p. 2 } Vir. 1. 221. p. 2 ; Kapi* Vya. M. 

* Vlr. 1. 221, p. 2 ; and Kam. • Kam, 
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commission of the degrading act, or from a woman of a higher class, 
cannot inherit. *Nor do their sons participate in the property 
* of their paternal gmndfather’' ; and [further] according to the 
text of Yajiiavalkya [which says] [ch. ii., v. lil] : — ^^But their 
blameless sons, whether legitimate or Kshetrajd (the offspring by a 
kinsman), are entitled to inherit/'^ 

Ydjnavralkya prescribes a special rule concerning the daughters and 
wives of these [cli. ii., vv. 141 and 142] : — Their daughters should 
bo maintained until they are provided with husbands. Their child- 

10 less wives conducting themselves aright, should also be supported ; 
but if they are unchaste, they should be expelled, and similarly those 
who are perverse.”^ According to Madana and others, in the case of 
unchastity, they should bo expelled and not fed, [while] in the case of 
perverseness they should indeed be expelled, but maintenance is certainly 
to be provided for them. 

EECOVERY OF DEBTS. 

[Einiddnam,’] 

Herein Brihaspati lays down [rules] for [regulating] a creditor’s 
Recovery of Debts. conduct. 

20 A creditor should always lend either after securing a pledge of 
adequate value, a binding agreement, a surety, or a document, or 
before witnesses.”^ Bandha (a binding agreement) [means] an agree- 
ment by tbe debtor, such as — ^ As long as your debt is not discharged, 
so long will I not alienate, either by gift, sale, or mortgage, or in [any 
other] like [mode] this house, land or other [pledge].’ 

Lagnaha [means] a surety. The same [author] says ; — [That loan] 
which is increased to four times, or eight times, is termed kuaida 
(usury) because it is exacted without compunction, from a kutaita 
(wretched) and aidat (distressed.)”^ 

30 KJdtydyana [says] : — That interest above [the allowed rate] which 
is promised by a debtor in a time of extreme distress ought to be 
always paid by him ; it is termed Mrita [stipulated interest]. When 
any one pays interest from time to time, that [interest] is declared to be 
Shikli&vriddhi [hair-like-increasing-interest].” ^ Pratikdlam [means] by 
the day, month, or year. Ydjnavalkya [ch. ii., v. 37 : — Y* An eightieth 
part [of the principal] is the monthly interest when a pledge has 
been delivered, otherwise it may be in the direct order of the classes, 
two, three, four, or five [per cent].”® Anyathd [means] if there be 

» V(r. 1. 221, p. 2 ; Kam. and Vya. M. » Vfr. 1. 222, p. I ; Kam. and Vya. M. 

40 • Vir. 1. 90, p,2; Kam. and Vya. M. * V£r. 1. 90, p. 2; Kam. and Vya. M. 

• Vlr. L 91, p. 1 ; and Kam. ® Vlr. 1. 91, p. 2 ; Kam. and Vya. M. 
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no pledge. [Says] Vyosa : — Monthly interest is declared to be an 
eightieth part [of the principal] ; if a pledge be given, a sixtieth part ; 
if there be [only] a surety ; and two in the hundred when there is no 
security.'^ Ydjnavalkya [ch. ii., v. 88] : — “ [Borrowers] who travel 
through forests [should pay] ten, and such as traverse the. ocean 
twenty in the hundred.** Dadyuh (should pay) is to be supplied from 
the following sentence: — 'or all of whatever class should pay the interest 
stipulated by them.^^ 

Vishnu [says] : — " In all the classes, if a person borrow money 
under a promise to repay it the next day, and not pay it with the desire 10 
of profiting himself, he shall pay interest from that date.^^^ The in- 
terest on a ydchita (loan for use) is [thus] declared by Kdtydyana ; — 

'' He who having received a loan which he had solicited, goes to a 
foreign country without restoring it, must pay interest after one year. 

If a man having contracted an Uddkdra (loan without interest) does 
not pay, and when applied to, absconds to a [distant] country, that 
loan shall carry interest after three months. [A debtor] who, residing 
in his own country, does not pay on demand, shall be made to pay, 
however unwilling [he may be] interest’ thereon though not stipulated 
[after the lapse of one year).^^'*' 20 

Ndrada ; — " There shall be no interest, in the absence of a stipulation 
[to that effect] on things lent through friendship ; but interest will run 
after half a year even without an agreement.'^’ Kdty^yana [says] 

" What has been lent through friendship shall bear no interest until it be 
demanded back ; but if on demand it be not restored, it shall bear interest 
at the rate of five in the hundred. Should a man, having bought a 
marketable commodity, go to another country without paying the price, 
that price shall bear interest after three ritus {i, e. six months ).♦ 

* A deposit, the balance of interest, a commodity sold, %nd [the 

price of] a commodity purchased not being paid [or deiivered] 80 
shall bear interest at the rate of five in the hundred.*^® 

Ndrada; — "The price of a commodity sold, wages, a deposit, a fine 
inflicted, an improper gift, and a stake won in gambling, carry no inter- 
est without a special agreement.**^ A'hshika, won in gambling; Avivah^ 
shita, without special agreement. Y^jnavalkya [ch. ii., v. 44];— 

" When a creditor does not receive back a loan tendered, it will from 
that time carry no interest if deposited with a third person.”® 

^ Vir. 1. 91, p. 2 ; Kara, and Vya. M. • Vir. 1. 93, p. I ; Kam. and Vya. M. 

* Kdrxta [means] interest. 

* Mit. ch. ii., 1. 18, p. 1 ; Vir, 1* 93, p. 1 ; Kam. and Vya. M. 

® Mit. ch. ii., 1. 18, p. 1 ; Vir. 1. 93, p. 1 ; Kam. and Vya. M. 

• Vir. 1. 93, p. 1 ; Kam. and Vya. M. 

' Mit. ch. ii.| 1. 18, p. 1 ; Vir. 1.^3 p. 2; Kam. and Vya. M. 

• Vir, 1. 94, p. 1 i Kam. and Vya. M: 
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Briliaspati : — On precious mefcals, the interest may make [the debt] 
double ; on clothes and the baser metals, treble ; on grain, quadruple ; 
so also on edible vegetable products, beasts of burden, and wool or 
hair.*’^ Sada [moans] flowers, roots, fruits, &c. Vdhya, [vehicles such 
as] bullocks, &o. Lavah, the wool of sheep, the hair of the chamari 
{Bos Orumiiens), &c. As for [the text of] Manu [ch. viii., v. 151] : — 

Interest on grain, edible vegetable products, on wool or hair, on 
beasts of burden, must not exceed five times the debts,’'^ it is a prohi- 
bition of sixfold or higher, interest. Kdtydyana says : — For gems, 
10 pearls and coral, for gold and silver, for [cloth made of the produce of] 
fruit, or of silk, or of wool, the interest stops when it doubles [the 
debt].'*® Kaitam, [cloth] produced by an insect, such -s the patta^ 
duMla, tasariy &o. Vasishtha : — '"Interest on copper, iron, bell-metal, 
iron filings, tin, and lead, makes the debt threefold only if long time 
have elapsed.’^* Vydsa: — Interest increasing the debt sixfold is de- 
clared allowable on vegetables, cotton, and seeds. Kdtydyana 

For all sorts of oil and spirituous liquors, for the different kinds of 
clarified butter, for molasses and salt, interest is known to be octuple.^’® 
Vishnu : — " On precious metals the highest increase [or interest] 
20 shall be double; on cloth, treble ; on grain, quadruple ; on fluids, 
octuple ; on female slaves and beasts, their offspring shall be taken 
as interest.’^ So, Flowers, roots, and fruit, what is [sold] by 
weight the increase is eight-fold.’ 

Narada : — Of interest on loans this is the paramount (rule), but the 
rate customary in the country where the debt was contracted may be 
different.”® Sdrvahhawna, i, e. paramount or universal. And this 
relates to a debt doubled, or more than doubled by interest in a single 
transaction ; for if at a different time, a fresh transaction be entered into 
with a different person, or even with the same person with a less or 
30 greater [amount] and the like, in such a case, even the highest (allow- 
able) interest may receive addition. So also Manu [ch. viii., v. 161] : — 

Interest on money received at once (not month by month, or day by 
day, as it ought) must never be more than double the debt (that is more 
than the amount of the principal paid at [one and] the same time).”® 
But in any one transaction where it is realized at various times more 
than the highest (allowable) interest may be levied according to 
Vijn^nesvara [Mit. ch. ii., 1. 18, p. 2] and the other Bdmpraddyikas* 

Vir. 1. 92, p. 1 j «nd Kam. 

• Vir. 1. 92, p. 1 j Kara.; Vya. M.; and Mit. ch. ii., 1. 18. p. 2. 

40 ’ 1. 93, p. 2 ; and Kam. * Vir. 1. 92, p. 2; Kam. and Vya. M. 

• Vir. 1. 92, p. 2 } Kam.; and Vya. M. These words read instei^d of 

80 as to include sugarcane. 

• Vir. 1. 92. p. I i and Vya. M. » Vir. 1. 92, p. 2. 

• Mit. ch. ii., 1. 18, p. 2 ; Vir. 1. 92. p. 2. 


« Vir. 1. 92, p. 2. 
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OF PLEDGES.— (4Tiri.) 

Brihuspati: — A'dhi is a pledge, and is declared to be divisible into 
four kinds; — Moveable, immoveable, for custody [only], and for use.” ^ 
Narada : — A pledge is that which is deposited^ and is of two kinds, (one) 
to be reloaised at a fixed time^ and (the other) to be retained until pay- 
ment/’- 

Hiirita [says]: — pledge must be preserved in the same state in 
which it was deposited, otherwise (the pawner) shall lose his interest, 
and in case of injury to the pawn, shall forfeit his principal.”^ VyatiJerame 
[moans] the destruction of the pledge. Yajnavalkya [ch. ii., v. 59] : — 10 

There shall be no in terest] if a pledge for custody be used or a pledge for 
use be damaged . ^ HA pita, means so injured as to be made 
* unfit for use. Kiltyttyana : — ‘^He who employs on work an un- 
willing pledge without the assent of thepawner, shall be made to 
pay the profits of that work, or shall receive no interest.’'^ Karma-kava^ 
yet [means] he shrdl employ ; Kanna-pkalam [is] wages, 

Ydjnavalkya [ch. ii., v. 59] ; — ^'[A pledge] spoiled, or destroyed, unless 
by the act of God or the king, shall be made good [by the creditor] 
Ndifltah means deformed [damaged.] Deyah [means] should be restored 
in Its original state. Brihaspati : — A pledge being worn out by enjoy- 20 
ment, the principal is destroyed.” Vydsa declares that in the case of a 
pledge being destroyed, its value must be paid. If gold or other 
(precious) thing shall be pledged, and lost by tho fault of the debtor J 
the creditor, on being paid the principal and interest of his loan, 
shall bo made to pay tho price of the pledge.”® Narada : — ^Mf a pledge 
be destroyed, the principal itself shall be forfeited, unless the loss was 
caused by the act of God or of the king.”® Manu [ch. viii., v. 144].- — 
‘'The [pawnee] must satisfy the pawner by the payment of the price 
[of the loan] lest he should become a thief of the pawn.”*® 

Brihaspati : — “ If a pledge bo destroyed by the act of God or the king, 30 
the debtor shall be made either to give [another] pledge or pay the prin- 
cipalwith interest.”* * Vyasa [says] “ Ifthe pledge be destroyed by 
the act of Godov the king, there is no fault of the creditor in any way.”*''* 
Kdtyiiyana : — “ If withqutany fault of the creditor, the pledge bo damaged 
or destroyed, the debtor shall be compelled to deliver another ; [as] he 
is not exonerated from tho debt.”*® Ydjnavalkya [ch. ii., v. 60] also 
[says] : — “ Acceptance of the pledge is [requisite] for the completion of 

» Vir. 1. 94, p. 1. * Mit. ch.’ ii., 1. 24, p. 1 ; Vir. 1, 94, p. 2 ; Kam. and Vya. M, 

* Vir. 1. 94, p. 2 ; Kant, and Vya. M. * Vir. 1. 96, p. 1 ; and Kant. 

* Vir. 1. 95 , p. I ; and Kam. ® Vir. 1. 95, p. 2 ; and Kam. 

’ Grahita or rpceiver is the term used. ® Vir. 1. 95. p. 2; Kam. ® Id. Id. ** Id. 

** Vir. 1. 95, p. 2j Kam. and Vya. M. Vir. 1. 95, p. 2 ; and Kam. 

n 
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ihe contract [of pawn] . If it be lost, [even] when carefully kept, another 
must be substituted, or the creditor must receive the amount due to 
him.*** 

Ndrada Pledges are declared to be of two kinds, moveable and 
immoveable ; both are valid if there is [actual] enjoyment, but nob 
otherwise.**^ Vasishtha also [says] : — In the case of several deeds 
being passed at the same time with respect to one pledge, he who first 
got possession of it has a superior claim. ho same : — If two 
creditors should, on the very same day, come to take possession of their 
10 pledge, the rule is that it must bo e([ually divided and enjoyed by 
them.”*’ Kiitydyana: — Should a man hypothecate the same thing to 
two ci'editors, the tirst hypothecation shall be recognized, and the 
pawner punished as for theft. 

Ydjhavalkya [ch. ii , v. 58]: — A pledge, not redeemed until the 
principal is doubled, is forfeited. That with a term of redemption 
fixed is lost on the expiry of that terra ; [but] a usufructuary pledge 
is never forfeited.”^ Brihaspati : — Gold being doubled, or in the 
case of a stipulated period, that period having expired, tlie creditor 
becomes the owner of the pledge after a lapse of fourteen days.”^ 
20 Vyisa : — After giving notice to the debtor's family, a pledge for 
custody may be appropriated when the principal is doubled ; and so 
may a pledge for a limited period when that period is expired.”^ Bri- 
haspati : — When the debt is doubled by the interest, and the debtor is’ 
either dead, or has absconded, the ci'oditor may attach his pledge, and sell 
it in the presence of witnesses.”^ Ydjhavalkya [ch. ii., v. 61]: — A 
debtor shall be compelled to pay with interest a debt contract on a charitra 
(friendly) pledge; and to pay two-fold a debt contracted on a chattel 
delivered as an earnest.”*® When a borrower, from his confidence in 
the lender, deposits with him a valuable pledge for a small considera- 
80 tion, or where the lender, from a [like] confidence in the borrower, 
advances a large sum on a pledge of small value, the transaction is 
said to bo a chnrltra pledge ; or charitra may moan the merit from 
ablution in the Gaucfci, &c.; and charitra handhaka may bo a contract 
where such merit is pledged. In this manner, in case of a charitra 
pledge of both species, the chattel [pledged] is not destroyed even if 
the principal be doubled; the payment even of that double 
amount must be made. Even in the case of a pledge delivered 
as an earnest, it is not lost on the principal being doubled.* 

^ Vir. I. 9(), i». 1 ; Kam. and Vya M. 

40 * Mit, ch. ii., 1, 25, p. 1 ; Vi'r. 1. 96, p. 1 ; and Kam. 

« Vir. I 96, p. 1 j Kam. and Vya. M. * Vir. 1. 96, p. 2; and Vya. M. 

* Vir. 1. 96, p. 2 ; Kam. and Vya. M. « Vir. 1. 97, p. 1 ; and Kara. 

» Vir. 1. 97, p. 2 ; and Kara. » Vir. 1. 97, p. 2. Id. 

*0 Vir. 1. 99, p. 1 ; and Kam. 
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The same [cb. ii., vv. C2, (i3] : — "The pledge shall be restored to 
the debtor ofTeriiig to redeem it, on pain of the creditor noi 
doing so, being deemed a thief. In the absence of the creditor, the 
debtor may pay the debt to his kinsmen and take back his pledge ; 
or appraising it at its value at the time, may let it remain with the 
creditor, without interest.^*^ The meaning is, if the creditor bo not 
present, he [the debtor] may place the amount of bis debt with 
interest in the hands of some other person of the creditor’s family, and 
take back his pledge ; or if he desire to pay the debt by selling the pledge, 
he may have it valued at the time and leave it with the creditor with- 10 
out interest.” Brihaspati : — When land or other [property] has been 
enjoyed^ and more [tlian the principal] has accrued therefrom so as 
to cover the principal and interest, the debtor shall obtain his pledge.” 
Yiijiiavalkya [ch. ii., v. d4] : — Whenever a debt under mortgage has 
become doubled by interest, then the pledge shall be returned, when 
double the principal has been received out of the produce.”*^ 


OF SURETIES. 

{Vraiihlm.) 

Now, surety is of three kinds accordiug to Ydjnavalkya [ch. ii., 

V. 53]: — ‘SSuretyship is ordained for 20 
appearance, for trust, and for payment.”'* 
Pratyayah [means] the inspiring of confidence by saying “ this man is 
honest.” Brihaspati, again, mentions four kinds of sureties : — The 
first says, ^ I will point him out,’ the second ' this man is trustworthy,’ 
the third ^ I will pay this money,’ and the fourth * I will cause it to be 
paid.’ Arj)aydmi means * I will cause [the debtoi'] to pay it.’ Katy- 
ayana : — Three PaJesha (fortnights) at the most should be allowed for 
the finding of the absconding [principal]. If during that time the 
surety point him out, then he shall bo absolved.”^ ' Three fortnights’ 
are mentioned only as an example, meaning that so much time must 30 
be allowed as is required [for the search] . 

Kiityiiyana : — If a surety for the appearance of a debtor produce him 
not at the time and place [agreed on], he shall discharge what ho is bound 
for, unless he was prevented by the act of God or the king.”® Nihan^ 
dhamdvahet [means] shall pay the sum due to the creditor. 'Binhaspati : — 

“ The two first on failure of their engagement must pay the sum lent at 
the time stipulated. The two last, and in their default, their issue, shall 

^ VIr. 1. 98, p. 2 ; Knm. and Vya. M. * Vir. 1. 99, p. 1 ; Kara, and Vya. M, 

® VIr. 1. 99, p. 2 ; Kam. and Vya. M. * Id. 

® Mit. ch. ii., 1. 24, p. 1 ; Vir. 1. lOO, p. 1 ; Kam. and Vya. M. 

® Vir. 1. 100, p. 1. 


40 
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[similarly] pay, wlien sued.” ‘ Kdty^yana: — The debt of suretyahip 
iieed on no account be paid by the grandsons, but must be made 
good by the son, without interest/'^ Vydsa ; — A grandson shall pay 
without interest the debt of his grandfather, and so shall a son the 
debt of suretyship by his father; [with respect to the debt of the 
latter kind] the grandson and the great grandson should not be 
nmdo to pay, such is the conclusion/^ ^ [The substance, is that] the 
grandson shall pay only the principal of the debt of his grandfather ; 
and if that debt be of suretyship, then even the son shall pay it 
10 similarly. This would bo so only if tbe suretyship were entered into 
without receipt of wealth. In the case of suretyship undertaken after 
receipt of wealth, the son as well as the grandson shall pay it [the debt] 
wdlh interest. And, moreover, K^tyayana [declares] : — Should a man 
become surety for the appearance or a debtor, on receipt of a pledge 
from him, his son shall be coii^elleci Co pay that debt even without 
assets from his father.”^ 

Ydjaavalkya [ch. ii., v. 55]: — ‘‘ When there are more sureties than 
one, they shall pay the debt proportionately. But when they are 
bound severally, the payment shall be made [by any of them] as the 
20 creditor pleases.^ Ekachchhdyd [niems] the condition made by each 
severally, that he will pay the whole [debt]; in the case of sureties with 
such an agreement somo on© of them shall pay according to the cre- 
ditor's demand. It must hence be understood that, in the case of a 
compact of each to pay his share, payment shall be made accordingly.” 
KatyiJyana: — Of sureties jointly and severally bounds any one of 
them that is found may be made to pay. If he be absent in a foreign 
country, then his son shall be made to pay the whole ; but if he be 
dead, his son shall pay according to his father’s share.”® Pitransdt 
means in proportion to the father’s share [of the debt guaranteed]. 

30 Ydjhavalkya also [ch. ii., v. 56]: — "When a surety has been 
made* to pay publicly a debt to the creditor, the debtor shall 
* be forced to repay double the sum to the surety.’* Brihaspati * 
— " Should a surety, being harassed, pay the de^jt for which he 
was bound, ho shall be entitled to receive twice thd^ sum from tho 
debtor, after the lapse of a month and a half.”^ 


' Vir. 1, 100, p. 2; Kam. and Vyn. M. » Vlr. 1. 100, p. 2j and- Kam. 

» Tir. i. 100, p, 2i Kam. and Vya. M. 

♦ Mit. ch. ii., 1. 22, p. 2 ; Vir. 1. 101, p. 1. ; Kam. and Vya. M. 

» Vir. 1. 101, p. 1 ; Kam. and Vya. M. 

40 • Mit. ch. ii., 1. 23, p. 1 ; Vir. 1. 100, p. 1 ; Kam. and Vya. M. 

* Vir. 1. 101, p. 2; Kam. and Vya. M, 
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OF RECOVERY OF DEBTS. 

Mnagrahanam. 

Briliaspati ; — A debt admitted by the debtor, may be recovered 

from him by remedies like mild remon- 
Recover> of debts, strance, conciliatory advice, circum- 

vention, violent compulsion, and confinement at home.’^^ Pmfi- 
pannam [means] assented to by the debtor. Upakramaih [means] by 
means of remedies. The same author thus explains the [said] re- 
medies: — When a debtor is made to pay by the advice of friends or 
kinsmen, by mild remonstrance, by constant following, or by entreaty, 10 
that mode of recovery is said to be consonant to equity. When a 
creditor with an artful design borrows anything of his debtor, or 
withholds a thing deposited by him, and thus compels payment of the 
debt, this is called circumvention. It is called violent compulsion when 
a debtor is tied and taken to the house [of the creditor], and is made to 
pay his debt by beating and such other means. When a debtor is forced 
to pay his debt by the tying of his son, wife, and cattle, and by the door- 
way being obstructed [by the creditor], then isacharitam (confinement) 
[said to be used],’^^ Anugama [means] following. Fraijah [means] 
importunity. • Anvdhitam [means] an ornament or some such thing' 20 
given to one to be handed over to another. With regard to the appli- 
cation of these remedies, Kdty%ana says : — Let a creditor procure 
payment from a king, master, or a Erdhmana by mild expostulation 
alone; from a friend or heir, by circumvention alone. Bhrigu ordains 
that traders, cultivators of land, and artizans must be made to pay 
according to the custom of the country; while violent compulsion 
may be used in the case of the wicked [debtors].”® The same [author 
adds] ; — ''The debtor may be [dragged before] an assemblage of 
people, and [there] restrained until he pay the debt, according to 
the custom of the country.^^^ The same [author] forbids the restraint 30 
of [a debtor] confined in respect of evacuations: — "If [one] con- 
fined should need the voiding of urine or faeces, he should be followed, 
or should furnish a security . Nihandham [means] a son or the like 
[as a hostage] in lieu of himself. 

The same [author] adds that the confined [debtor] should be set free 

for meals on receiving a security for hia 
ecurity. debtor’s] appearance ; — " If he has 

furnished security, he should be released every day at* the hour of meals 
and at night [while] the security remains in custody. He who cannot 
or will not tender a surety for appearance, should be confined in jail or 40 
[in the custody of] guards. A venerable, trustworthy, and virtuous 

» Vir 1. 103, p. I ; Kam. and Vy«. M. 

. * Vir. 1 103, p. 1. • Vir. 1 103, p. 2. 


1 Vir. 1. 103, p. 1 ; and Kam. 
• Vir. 1. 103, p. 1 ; and Kam. 
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wan should not be confined in jail ; [but] may be released without a 
surety, or with a surety [taken] , or on his oath/’^ Na v(i asrayct [means] 
does not offer. Chdrahc [means] in a house of correction. Bakshinahy 
&c. should be made over to guards. Prdtijjnijikah, trustworthy. 

Brihaspati [says] : — ^^The creditor may [either) recover a debt, the 
interest on which has ceased [owing to] the limit having been exceeded, 
or [he] may obtain a writing allowing compound interest. Punidva^ 
dJiau [means] when doubling or the like has taken place. Hence the pos- 
sibility of interest ceasing. JJdgrdhaijet should take. Chakravriddhi 
10 [means] the calculation of interest on the interest added to the principal. 
Ndrada (says) : — If owing to adverse times a debtor should be dis- 
abled, he should bo made to pay [by instalments] from time to time, ac- 
cording to his ability as he irnproves.^’^ Mann [says] [ch. viii., v. 
177] : — The debtor, if of an equal or a lower class, shall pay off the cre- 
ditor by [personal] labour ; but if of a higher class shall pay it little by 
little.'^* As for [the text of] Ydjhavalkya [which says] [ch. ii., 
* V. 43]:* — A disabled [debtor] of an inferior class should be 
made to work for [the payment of] his debts ; a disabled Br4h- 
mana, however, should be made to pay gradually, according to his 
20 ability the word Br^hmana [here] refers to one of a superior class. 
The same adds [cb. ii., v. 40j : — [A creditor] recovering an acknow- 
ledged debt will not be liable to the blame of the king ; [and] if the 
debtor should complain to the king, he should be fined and made to 
pay the debt.’'® Brihaspati [says] : — This is the law in regard to an 
acknowledged [debt] ; a [debtor], denying [his liability], shall be made 
to pay on proof by writing or witnesses. In a doubtful case, [the 
debtor], who claims an adjudication, should on no account bo restrained ; 
[for], he who restrains one who deserves no restraint, becomes liable 
to fine according to law.”^ Asedhah means restraint under royal 
80 orders. The same : — ‘^That debtor is termed Kriydvadi (one claiming 
adjudication), wh<f> says ^ I will pay what may be found to be justly 
due.’”® Kdty^yaria : — "A creditor who harasses a debtor claiming 
adjudication, shall forfeit his claim and pay an equal fine.”^ Brihas- 
pati; — [the case of] a contested claim, whoever proceeds [to 
recover his debt himself] without reporting [the matter] to the king, 
shall be seized and punished; and his claim will not succeed.”^^ 
Yama: — A solvent debtor, who does not pay - through wickedness, 
shall be made to pay [his debt] by the king who shall also take [a 

i Viv. 1. 103, p. 2; Katn. * V£r. 1. 104, p. 1 j and Kara. 

40 » Vir. L 104, p. 2; and Kara. * Vir. 1. 104, p. 2; Kara.; Mit. ch. ii., 1. 19, p. 2. 

Vir. 1. 104, p. 2; and Vya. M. « Vh. 1. 103, p. 2. 

^ Vir. 1. 104, p. 1 ; and Kara. ® Vir. 1. 104, p. I, 

* Mit. ch. ii., b 19, p. 1 ; Vir. 1. 104, p. 1 ; and Vya. M. 

Id ' 
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fine of] double the amount/^ Yajuavalkya [cli. ii., v. 42]: — ''The 
king shall make the debtor pay to him ten in the hundred of the 
awarded [claim] ; and the successful ci'editor to pay five in the hun- 
dred.*’^ Damham [means] with an excess of ten ; in other words, the 
tenth and the twentieth share. The sense is that those shares belong 
to the king, and the rest to the creditor. The levy of a tenth [share] 
refers to a poor [debtor]. Ndrada lays down a special rule in regard 
to a wealthy [debtor] : — "A debtor who being wealthy does not pay 
through wickedness, shall be made to pay [his debt] by the king who 
shall [also] take [a fine of] twenty [iu the hundred ]. Vinsalcam 10 
means twenty in the hundred. 

Yajnavalkya states the order [of payment] in the case of more 
creditors than one coming to claim at one and the same time [ch. ii., 
r. 41] : — "A debtor shall be made to pay his creditors in the order of 
loans,® after discharging [those of] a Brdhmana and afterwards to the 
king.^^^ Kdtydyana quoted in the Vivdda Ratndkara says : — " If there 
are many debts at once, that which was first contracted shall first bo 
paid after those of the king or a Srotrifja (a Brahmana learned in the 
Vedas). In the case of [contracts] written on the same day, the debt, 
the payment, the balance and the interest should be equal. In all other 20 
cases [the payment shall be] according to the order of time. He who 
proves that a certain thing was purchased [by the debtor] with his 
loam, shall be entitled to payment from the debtor, and not otherwise. 

Yajuavalkya [ch. ii., v 93] : — " The debtor shall write the sums paid 
by him [at several times] on the back of the document, or the creditor 
shall give an acknowledgment in his own hand.’'^ Nurada [says]: — 

" When a debt is liquidated, [the creditor] shall pass a deed [of 
acquittance] , or in its absence make a [public] acknowledgment. There 
will thus be a mutual acquittance of both the creditor and the debtor/'^ 
Tmtisravah [means] a deed of acquittance declaring satisfaction [of the 30 
debt].Q Kdtyjiyana states the evil results [ensuing) to a debtor on the 
nonpayment of debt "He who having obtained a debt or the like does 
not repay it to the creditor, shall be born again [to be] a slave, servant, 
wife, or a beast [of burden] in the house of the latter.”^ Uddhdrah 

^ Vh. 1. Ill, p. 1 ; and Vya. M. » Vh 1. Ill, p. I ; and Vya. M. 

® If of the same class, to be paid in the order of loans ; if of different classes, then 
according to the order of classes ; Vir. 1. 106, p. 1. 

* “ The king” stands here as illustrative of the Kshatriya class ; Vir. I. 106, p, 1. 

, * VIr. 1. 105, p. 1 ; and Kam. » Vir. 1. 1 10, p. 1; and Vya. H. 

» Vir. 1. Il0,p. 1; and Vya. M. 40 

* If PratUramh means a document, its use as an alternative to a Lekhya or writing 
seems tautological. The Vnamiirodaya makes Pratikavah mean a public verbal 
acknowledgment, which seems to be more correct. See Vir 1. 1 10, p. 2; see likewise 
Amarako^a, ch. i., sec v., v. 5. 

* Vir, 1. llO, .p. 2j and Vya. M. 
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[means] debt. By [the use of the word] Adi (et cetera), a [gratuitous] 
loan and a deposit are [meant to be] included, D&sah [means] a born 
slave. Bhrityah [means] one purchased fora price. N^rada [says]:— 
** The debt or loan which the debtor does not repay [even] on 
demand shall multiply till it reaches to a thousand millions. On that 
amount having been reached, [the debtor] suffering [the consequences 
of] that act shall in each'^ [successive] birth bo a horse, an ass, 
♦ » bullock, or a slave . Pratigraha means [that which was] 

promised to be given. Even Vy^sa If an ascetic or an 
10 agnihotri (the keeper of a perpetual sacrificial fire) should die in debt, 
[the merit of] those austerities or that worship of the fire will belong 
to the creditor.’^ 

Brihaspati says : — The sons should pay the debt of their father when 
proved, as [though it were] their own ; the debt of the grandfather 
should be paid without interest, the sons of grandsons need not pay/'^ 
y^jnavalkya [chi ii., v, 50] : — When the father is abroad, dead, or 
immersed in difficulties,'*' his debt, proved by witnesses if disputed, 
should be paid by the son and the grandson.'^^ Narada states that the 
debt should be paid by a son and the like who is twenty years old:—' 
20 When the father, the father s brother, or the eldest brother have gone 
abroad, the son shall not [be made to] pay before his twentieth year.*’® 
Kdtydyana: — ‘‘The debt [contracted] by the father, who though living 
is afllicted with a disease, or has remained away from his country, shall 
be paid after the twentieth year/*^ The word Proshit^i is illustrative 
even of one dead. For the same reason Vishnu [says]: — “When tho 
borrower is dead, or becomes a Sannydsin (a religious anchorite), or has 
lived abroad for twenty years, the debt should be paid by his sons 
and grandsons.**® Narada: — “On the death of the father, the sons, 
whether separated or united, shall pay his debt according to their 
30 shares, or he who succeeds to the charge [of the family affairs].**® 
Kdty^yana: — “While the father’s debts remain [unpaid], the son shall 
not take the wealth of the father, which should be made over to the 
creditor; where [the father dies] without wealth, the son should be made 
to pay.’**® The term dravyam is to be construed with rite, [so that] 
the meaning is ‘ without wealth.* Brihaspati [says] : — “ The father’s 
debts must be first paid; and then those of himself; the grand- 


^ Vir. 1. nCl, p. 2; and Kam. • Kam. and Vya. M. * Vir. 1, 105, p. 2. 

* VijS^eSyara explains vyasanahhipluta as one afflicted with an incurable disease ; 

20, p. 2; to does Vhamitrodaya 1. 106, p. 1. 

W •Mit.ch.ii., 1. 20, p. 2 ; Vir. 1. 106, p. 1 ; and Kam. 

» Vhf. 1. 106, p. 1 ; Kam. and Vya. M. » Vir. 1. 106, py l ; and Knm. 

• Mit. ch. ii., 1. 20, p. 1 ; Vir. I. 105, p. 2 ; Kam. and Vya, 

Vir. 1. 106, p. 2 ; and Vy8..M. 
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father^s debts should be paid before both. This is the manner in which 
debts should always be paid.”‘ 

Y^juavalkya [ch. ii., v. 47] : — The son shall not pay the paternal 
[debts] contracted for wines, lust and gambling, or due on account of 
the unpaid [portion] of a fine or a toll, or [on account of] an idle pro- 
mise.’*^ Brihaspati [says] : — ^^The son shall not be made to pay [the 
debts due by the father] on account of wines, dicing (gambling), idle 
promises, promises made under [the influence of] lust or anger, surety- 
ship, and the unpaid portion of a fiine or a toll.”^ Usanas [says] 

The son need not pay the fine, or the balance of a fine, a toll or the 10 
balance of a toll, or [any debt of the father] which is not proper.^'* 
y^jfiavalkya mentions the order of those [who are] bound to pay 
the debts [ch. ii., v. 51]: — ** He who has received the estate or the 
wife [of the deceased], should be made to pay his debts; or failing 
them, the son who has not received an inheritance ( ananydsriia). In the 
case of a sonless [deceased] , those who take the heritage [should bo 
made to pay].’*^ JRikthagraha means one who takes the wealth [of the 
deceased] [either] justly, because his son, though living, is [laboring 
under] impotence or [other] similar disqualification ; [or] unjustly 
[because there exists a son] without [any] defects. Yoshidgrdha 20 
[is] one who similarly takes the wife of another, Anamjdsritadravya- 
tvam (absence of the receipt of inheritance) is possible in two ways, 
because the negation [here spoken of] may either refer to property 
which belonged [at one time] to another or to property merely.® [The 
sum and substance is] : — Here (i. e. among those bound to pay debts) 
he who receives the estate is the first; failing him, the taker of the wife; 
failing him, a son [who has] received no inheritance ; failing him, the 
Bon^B son to the extent of the principal ; failing him the 7'ikthinah, 

1. e, those who take the estate, such as the son of son’s son, wife, the 
daughter, or the like. When no inheritance has been received, the 30 
son of son’s son, wife, or the like, need not pay [the debts]. The 
receipt of assets howsoever small will entail the repayment of debts 
however large. ^ [The liability] cannot be limited to [the receipt 

‘ Vir. 1. 106, p. 2; Kam. and Vya. M. 

• Vir. 1. 106, p. 1 ; Vya. M. and Kam. The Mit. considers a gift to jugglers, singers, 
and dancers, wrestlers, qnkcks, spirit sellers, as idle promises.” 

» Vir. 1. 106, p. 1. 

• According to Vir. d^t» for wines and spirits arc improper debts (1. 106, p. 1); 

Mit. ch. ii., 1. 20, p. 1 ; and Kam. • Vir. 1. 106, p. 2; Karo, and Vya. M. 

• This passage stripped of its verbosity means that absence of heritage is possible, 40 
either on account of a disqualification in the heir, or on account of the fsther's pro- 
perty, if he left any, having unjustly passed into other hands. 

^ This seems to be inequitable ; and is not supported by the Mitfikshari and other 
authorities. As regards the Bombay Presidency Mr. White’s Act (Bombay Act VIl. 
of 1866) has now settled the qwestion. 


0 
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of J equal or larger assets.* Another meaning of the last jpida 
* ^ 9 ^ (quarter of the verse) is that in the case of a sonless creditor, hi» 
heirs, who succeed to his estate, such as the wife, the daughter, 
and the rest, may recover [the debts] from the debtors of their hus- 
bands, and the like [respectively]. Vishnu [says] : — The debts [of a 
deceased], whether with or without a son, shall be paid by the re- 
ceiver of assets.'’ ^ Brihaspati [says] : — “ In the absence of a receiver 
of assets, ho who takes the wife would be similarly [made to pay].'^* 
Kdty^iyana [says] : — " The son shall be made to pay the debts [of his 
10 father] when he is not afflicted [with any disease], is solvent and of 
age; but not otherwise. The taker of the assets shall first [be 
made to] pay ; after him the son ; in the absence of a son, or in the 
case of the son being indigent, the taker of the wife.’^® N^rada 
[says] : — '' If the wife with the [family] wealth and her offspring 
should seek [the protection of] a stranger, he should pay the 
debts of her husband, or else give her up.*’^ K^tydyana [says] : — 

The debt [contracted] by drunkards and the like having no wealth 
or issue, shall be paid by the paramours of their wives,’’ Ndrada 
[says] *. — Of the successor to the wealth, the taker of the wife, 
20 and a son, he who takes the wealth shall pay debts. The son [shall 
pay] in the absence of the takers of the wealth or the wife ; and the 
taker of the wife in the absence of a successor to the wealth or a son.’'^ 
The meaning of the last Pdda (quarter) is that the taker of the wife 
shall pay the debt in the absence of the successor to the wealth and of 
a son ; as [mentioned] in the aforesaid text of Yajnavalkya. K^ty^yana 
[says]: — "Bhrigu says that debts contracted for family [purposes], 
though without authority, by the slave, wife, mother, pupil, or son of 
one who has gone on a distant journey, shall be paid.’’ Yajnaval- 
kya [ch. ii., v. 46] : — A woman need not pay the debts of her hus- 
80 band or son ; nor the father those of his son, nor the husband those of 
his wife, unless contracted on account of the family.”® Kdty^iyana 
[says] That which has been promised or accepted [by ratifica- 
tion].’’^ Ndrada [says] : — ^^The debt contracted by a son in distress 
shall be paid by the father.”® Yajiiavalkya [ch. ii., v, 48] 

" Among herdsmen, vintners, dancers, washermen, and hunters, the 
husband shall pay the debts of his wife ; because his livelihood depends 
upon her,”® The same [ch. ii., v. 49] : — A woman shall pay the 
debts agreed to by her, or contracted by her jointly with the 
husband, or by herself alone; she shall pay no other debts.” A 

40 ^ Vir. 1. 106, p. 2 « Vir. 1. 106, p. 2. • Vir. 1. 103, p. 2. 

* Vir. 1. 107, p, 2 ; Vya. M. ; and Kam. * Vir. 1. 108, p. 1 ; Kam. and Vya. M. 

• Vii . 1. 109, p. 1 ; Vya. M. » Vir. 1. 109, p. 1. « Vir. 1. 109, p. 1. 

» Vir. 1. 109, p. 2. *0 Vir. 1. 109, p. 2. 
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woman taking the heritage shall pay [even those] debts [that have not 
been] agreed to [by her] ; [for] K4ty%ana [says] A wife who has 
been addressed by her dying husband [thus : — ] ^you shall pay [my] 
debts/ shall be made to pay, though unwilling, if she has wealth with 
her/'^ Nitrada [says]: — '' If a woman having male issue, but no pro- 
perty, forsakes her son, and lives with another, her son shall pay all her 
debts/’ This refers to [the case of] a son who has obtained an inherit- 
ance.^ Narada [says] : — A debt contracted for the family, before 
partition by a father^s brother, brother, or mother, shall be paid by all 
the co-parceners/^^ Ndrada sa^’^s in regard to the payment of debts 10 
where the creditor and hfe sons or the like do not exist : — Where a 
Brdhma^a* creditor as also his doscendauts are no more, the debts due 
to him should be paid to Salmhjas (persons of the same gotra or gcns)^ 
and in their absence to the Bdudhuvas^ (cognates). If neither Saliilyas 
nor Bdndhavas exist, then [it] should be paid to Brdhmanas, and in 
their absence, it should be thrown into the water/^ Prnjapati also 
[says] : — “ On failure of the Bandhus, (the debts] should be given to 
Brdhmanas, or should be thrown into the water. [For] what has been 
thrown into the water or fire servos [the thrower] in the next world. 
When after [the amount of] a debt has been thrown into the water 20 
or the like, the creditor returns, he shall of course have [his due]. 


* * OF DEPOSITS. 

[N /Av»7iCj>a.] 

Ndrada [says] : — “ Where one bails his goods to another in confidence 
[and] without suspicion, that is termed by the wise a Nilcshepa (deposit), 
[wtich is] a head of law. That is said to bo an JJi>auidhi, which is 
made over uncounted, unseen, and under seal, and that Nikshepa [which 
is made over] after describing it. Brihaspati [says] : — The merit of 
preserving a deposit is the same as that of giving gold, inferior metals, or 
clothes, or of protecting one who beseeches protection. The very thing 30 
bailed should be returned to the very bailor and in the same manner [as 
bailed] ; it should not be handed over to a near kinsman [of the bailor].”® 
Nydsa [means] a deposit. Pratyanantara is a near kinsman of the bailor* 


* VirAmitrotlaya 1. 109, p. 2, makes tbiij text clearer. * Vir. 1. 109, p. 2. 

* Not from her, but apparently from the father. * Vlr. 1. 110, p. 1. 

* The word Brahmana in the text is illustrative of every creditor : see Vlmmitro- 
daya, 1. 110, p. 1. 

* The term Bdndhava is not here used in its t<H*hnical sense, because the mother’s 

brother (who is not one of the technical Bandhus) is included in this text by the 
Yiramitrodaya k 110, p. 1. 40 

’ Vir. 1. no. p. 1. • Mit. ch. h., 1. 46, p. 1 ; Vir. 1, Ul, Karo, and Vva 11. 

* Vir. 1. 112, p. 1 ; Vya. M. and Kam. 
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Mann [ch. viii., v. 191] r — “ He who restores not a deposit, Or he who de- 
nitands what was notbaile4> shall both be punished like thieves, or shall be 
niade to pay a sum equal [to the sum bailed].'^ * Bphaspati [says] ; — If 
the bailee destroy the deposit owing to his particular negligence, or 
refuse to return it or. demand, he shall be made to pay that [i, e. its 
value] with interest.”^ Bheda means [diflPerence in the] care [be- 
stowed] upon his own property [and a deposit]. Hence no blame of 
negligence attaches to the destruction [of the deposit] [if] along with 
that, bailee's property should be destroyed. Ydjnavalkya [oh. ii., 
10 V. 67]: — *^[The bailee] making his living without authority [by the use 
of the deposit] shall be punished, and made to pay it with interest.”® 
Aj'ivan means [one] living by using [it], or letting it out at interest. 
Udaya [means] interes(t, in regard to which Kdty^yana mentions a 
special rule : — A deposit, the balance of interest, [the commodity] 
sold, and [the price of) a thing purchased, not being paid on demand, 
shall bear interest at five per cent.”* Manu [ch. viii., v. 192] : — '^The 
king shall fine a depositary of a Nihshepa (an ascertained deposit), 
in a sum equ£(.l [to the value of the deposit], much more so that 
of an upanidhi (an unascertained deposit), if he should deny the 
20 deposit.”® Brihaspati [says]: — There is no fault [of the depositary] 
if the deposit be destroyed along with [some] eflfects [of the depositary] 
by the act of God or the king.”® Y^jnavalkya [ch. ii., v. 66] : — That 
which has been removed by [an act of] the king, or God, or thieves, 
shall not be caused to be restored.”^ Manu [ch. viii., v. 186]: — “He 
who, by his own free act, restores [a deposit] to the next [kinsman] of 
the deceased, shall not be harassed by the king or by the kinsmen of 
the bailor.” Pratyanantara [means] the nearest. The meaning is “ he 
shall not be harassed with a demand of more in the absence *of 
proof,” Brihaspati dictates the whole of this law of deposits in regard 
80 to other [transactions] : — ‘'This same law applies in the case of Anvdhita 
(a bailment for delivery), ydchitaha (a loan for use), a bailment with an 
artist, a pledge, and a person surrendering himself Tor protection.”® 
Arwdhita is [something] handed over to another after saying ' a par- 
ticular person deposited this with me ; and you shall deliver this to 
him.’ is an ornament or the like borrowed on occasions of 

marria>ge or such other [ceremony] for show, ^ilpinydsa is [some- 
thing] made over to a goldsmith or the like for [being made into] an 
earring or the lika* Ndrada also [says] : — “ This same law is laid 

‘ ViV. 1. 113, p. K » Vir. 1. 1 12. p. 2; K»m. and Vya. M. 

to » Viy. I, 112, p. ^2 j Kara, and Vya. M. 

* Mit. ch. ii., 1. 26, p. 2; Vir. 1. 112, p. 2 ; Kara, and Vya. M. 

• Vir. 1. H3, p. 1 ; and, Vya. M. • Vir. 1. 112, p. 1 ; and Vya. M. 

^ Vir. 1. 112, p. *1 ; and Kara. ® Vir. 1. 114, p. 1 ; and Vya. M. 
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down in the cases of Ydchita, Anv&Jiita, a deposit with artists, a Nyisa 
(bailment), huA Tratinydsa \p, rebailinent).”^ Pratinydsa is bailment 
of an object which itself was bailed by the owner. K^ty^yana ordains 
the restoration [of a deposit] by an artizan, in some oases, even 
when it has been destroyed by an act of God ojt the king ; — An artizan 
who [having undertaken] to prepare [a thing] by a certain time, 
keeps it beyond that time, shall be made to restore his deposit even 
if destroyed by an act of God or the king.”*^ N^rada [says] : — 

A garment when once washed loses one-eighth of its value, when 
washed twice one-fourth, when washed thrice one-third, and 10 
♦ when washed four times one-half of its value.* After half the 
value is lost, one-fourth of the value will be reduced [for 
every further washing].^^’ Y^jnavalkya [ch. ii., v. 238] : — ^‘A washer- 
man wearing the garments of another shall be fined three Panda ; 
and in cases of a sale, hiring out, pledge, or a loan on request, [shall 
be fined] ten Panda Avalcraya is a loan to another on hire. 
Adhdnam is pledging. The same [author] states the rule about the 
reduction of metals other than gold, when heated in fire [ch. ii., v. 
178J: — Gold is not reduced by fire; silver loses two palaa in the 
hundred; tin and lead, eight; copper, five; iron, ten.^*^ In the case 20 
of a loss to a greater extent of silver or other metals, the gold- 
smith or a similar artizan should be punished. The same [author] 
sp'eaks of an increase [in weight] when yarn has been supplied 
to workmen [ch. ii., v. 179] : — In the case of woollen and 
cotton yams the increase is ten palaa fti the hundred; [so] in [cloth of] 
middling quality, five ; and in [cloths of] fine quality, three [pa/a«].”® 
The same author speaks of reduction in certain coses [ch. ii., v. 180] ; — 

A reduction of a thirtieth part is allowed in embroidered cloths and 
cloths made of hair. There is neither an incresise nor a decrease in 
the cose of silken cloths or barks.'’ ^ Kdimika means a cloth upon 30 
v^hich figures like the Svaatika are worked by different yarns.® The 
same [author] •speaks of the freedom from blame of an artizanjn the 
case of loss or refusal to return the bailment on demand before 
the stipulated time.® '' In ’the case of [loans taken] for a particular 
purpose or [for a particular] time, if a demand is made before the pro- 
per time, and [the deposit] is not returned [accordingly], [the bailee] 

^ Mit, ch. li., 1. 27, p. 1 ; Vlr. 1. 114, p. 1 ; and Vya. M. Both the B^t&kthara 
and the Viramitrodaya interpret Pratinydsa as a mutual bailment. 

» Vir. 1. 114, p. 1. • Vir. 1. 1 16, p. 1 and Vya. M. * Vir. 1. 115, p. 1. 

* Vir. 1. 115, p. 1 ; Kam. and Vya. M. ^ Vir. 1. 115, p. 1 ; Kam. 40 

» Vir. 1. 115, p. I ; Kam. 

■ Vijfxdne^vara (Mit. ch. ii*, 1. 72, p. 1) adds * colored* before * yarns.* 

* Vir. 1. Il4,p. 2, refers this to Ydckitaka snd not to ^Upinydsa, and both Eamai- 
ikara and Madhava agree with this view. 
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shall not be compelled to restore [it].’^' The reverse ot this is laid 
down by the same [author] : — “ A bailee who does not restore [the 
deposit] even on demand after the purpose has been served, or the 
[stipulated] time has expired, shall pay the value [of the deposit] if it 
is lost or taken away.’^^ The same author [says] : — who having 
obtained a loan for use does not restore it on demand, shall be compel- 
led to return it, and fined if he does not do so/’‘’* 


SALE WITHOUT OWNERSHIP. 

\Asvaml-viliraya.'\ 

10 Vydsa : — When the wealth of another, whether borrowed for use, 

bailed for delivery, or stolen, is sold in the owner’s absence, that [sale] 
is a sale without ownership.'^ Kdtydyana : — '' A sale, a gift, or a 
pledge made without ownership should be rescinded.*^* Asv&mi, with- 
out an owner, is a word by itself and is an adverb. Ndrada : — An 
open purchase by a purchaser is pure ; a purchase made in secret is a 
theft. A purchase made from a slave who has no authority from his 
master, or secretly from a bad man, [or] at a very low price, [or] at an 
unusual hour, becomes affected by that contamination.^^ ^ Taddoshah 
(that contamination) [meaning] the thiefs contamination, Y^jna- 
20 valkya [ch, ii., v. 171]; — Proof of a thing lost [or stolen] must be 
made [by the owner] by evidence of title or by possession ; otherwise 
on failure of proof, he should pay the king a fine equal to a fifth part.^’® 
Panrhahandha [means]* a fifth share of the lost property. 
* "A When the evidence given by the witnesses adduced by th^ loser 
is contrary to his claim, he should be fined in double the 
amount of the lost property, as Vydsa says : — If the plaintiff prove 
not his lost thing by witnesses, he should be compelled to pay twice 
its value as fine, and the purchaser is entitled to the thing. He 
also lays down the course to be pursued by the purcl^ser : — If the 
30 seller is produced, the purchaser is by no moans to be condemned, for 
then litigation is [to be carried on] between the owner of the thing 
lost and the seller/’® Brihaspati: — ^'Whon the seller has been 

produced and has been condemned in the law-suit, he should [be 
made to] pay the price to the buyer and a fine to the king, and to 

‘ VIr. 1. 114, p. 2 ; Kam. and Vya. M. ; Vlr. and M4dhava refer this to Kdtyayana. 

■ VIr. 1. 114, p. I ; Kam. and Vya. M, ; where this is referred to Katydyana. 

* VIr. I, 114, p. 2 j where this is referred to Kdtydyana. 

^ Vir. 1. 116, p. 2. » VIr. L 116, p. 2 j Kam. ; Mit. cli. ii., 1. 69, p. 1. 

« Vir. 1. 116, p. 2; Kam. and Vya. M. » Vir. 1. 116, p. 2; Kam. 

40 s Vir. 1. 117, p. 1 i Vya. M. ; Mit. ch. ii., 1. 62, p. 2 j where Vijfidnesvara refers this 
to Brihaspati. 
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restore the property to* its owner/** K^ty^yana: — Let time be 
given to the buyer for the production of the seller according to the 
length of the road if the seller cannot be produced, the buyer should 
be made to justify the purchase. If the purchase is justified, he [the 
purchaser] should in no wise be blamed by the king. The claimant 
should first prove his property by evidence of kinsmen ; next, to clear 
himself, the buyer should prove a fair purchase by his kinsmen/*® 

Even if the purchaser clearly prove the sale, still the property does 
revert to the person who lost it. And so Mann [ch. viii., v. 202] : — 
'‘Now if the vendor be not producible, and if [the sale be justified by 10 
the vendee] as an open sale, the latter should be dismissed by the king 
without punishment j and the property reverts* to the person who lost 
it/*® Anahdrijay not having been made to appear. The meaning is that 
the thing [is] justified by an open sale. Kdty^yana: — "^Tho defendant 
not producing the seller, nor even establishing an open sale, the 
thing claimed should be caused to be delivered to the claimant, and 
the seller should bo made to pay a fine.*’*" Brihaspati : — " If a 
purchase be made from an assembly of traders with the know- 
ledge of the king*s officers, or from a seller whose dwelling-place 
is unknown, or whore the seller is dead, the owner of the thing may 20 
recover it on paying half the price given. In such a case half the 
value must be lost to each of them from legal considerations.’*^ Marfchi : 

— " But where the seller cannot be found, his dwelling place being 
unknown, the loss should be borne equally by the buyer and by the own- 
er who has lost the thing/*® Nivesa [means] the residence of the vendor, 
N^rada : — " What is permitted, whether women, beasts or the earth, 
that only should be enjoyed. He who enjoys them without leave, 
should be made to pay the profit of such enjoyment.**® Uddishtam 
[means] permitted. Bhukta-hhogam [means] profit arising out of 
enjoyment. Ydjnavalkya [ch. ii., v. 173] : — "The owner of a thing 30 
lost or stolen, which had been found by ctlstoms-officers or watchmen, 
shall take it [if claimed] within one year, after which the king ^hall 
retain it.** * ® As to this [says] Manu [ch. viii., v. 30]; — " The king should 
cause to be detained, for three years, property of which no owner 
appears.** * * After three years, the owner [if found out] can take it away. 

" Vir. 1. 117. p. 1 ; Kam. and Vya. M. 

• Vir. 1. 117, p. 2; Mit. ch. ii., 1. U7, p- 1. Vijfiin^svara rcferi tkk to Gautama ; 
Kam. attributes this to Brihaspati. 

» Mit. ch. li., 1. 69, p. 2; Vir. 1. 1)7, p. 1 ; Vya. M.; Kam. 

^ On paying the vendee half its value ; see KuUdka on Manu. 4() 

• Vir. I. 117, p. 2; Ram. and Vya. M. • Vir. 1. 117, p 2; Kam. 

T Vir. 1. 117, p. 2; Vya. M. ; these attribute these two couplets to K&ty&yana. 

a Vir. 1. 117, p. 2 ; Kam. * Vir. 1. 118, p. 1 j Kam. and Vya. M. 

‘0 Vir. 1. 118, p. 1. “ Kulldka adds ; after a proclamation is given/* 
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After [three years, if the owner is not found out] the king may retain 
it/'* This has reference to property of which a ^rotriya (one conver- 
sant in the Vedas) is the owner. The same [ch. viii., v. ‘ — The 

king remembering the duty of the righteous may take a sixth, or a 
tenth, or a twelth part of the property which had been lost and found. 
Here, in the first year, he should give up the whole of the property ; in 
the second year, he should give it up, after retaining a twelfth part ; 

in the third year, a tenth ; in the fourth and the rest, a sixth.* 
* After which the Icing shall retain it, this only refers to an injunc- 
10 tion to expend it in case its owner does not appear within three 

years ; but if the owner appear, it must be returned to him, even if 
expended ; thus says the Mit4kshar4. This, however, only if the owner 
be unknown ; for if it be known ^ that such an one went away forget- 
fully leaving the said property behind,^ then he shall get it back even 
after three years. Even the king has no right to spend it ; but he 
should take a certain portion as his share. 

Ydjnavalkya speaks of the remuneration to the keeper for protecting 
for a day the stray animals of another found [by him] [oh. ii., v. 
1 74] : — The owner of stray animals must pay four panas, if the ani- 
20 mal be of the species with single hoofs; five punas for human beings ; 
two for eyery buffalo, camel, cow, or animal with cloven hoofs; but only 
a fourth for every goat or sheep.’* But their food must be paid for 
besides. 

On the subject of nidhi (treasure-trove) Yajnavalkya says : — [ch. ii., 
vv. 34, 35] ; — The king having found treasure-trove, should give half 
to the twice-born but a learned Brdhmana [finding treasure-trove] 
may keep the whole, for he is lord of all. [34.] The king should 
receive a sixth part of treasure-trove found by any other person. 
In case where information is not given by the finder, he [the finder] 
30 must be made to pay a fine [in addition to the king^s share], 

If however any one prove by mark, measure, or otherwise, that 
the property found belongs to himself, in that case the king should 
deliver it to him after giving a twelfth part to the finder, and taking 
a sixth himself. This is stated by Manu [ch. viii., v. 35J : — When a 
man claims treasure-trove, declaring truly, ^ This is my own property,^ 
the king should still retain his sixth share and also a twelfth.'* The 
twelfth being taken to be given to the finder. On the subject of pro- 
perty carried off by thieves the same author says [ch. viii., v. 40] : — 

Let property carried off by thieves be restored by the king to the 
40 owner of whatever class he may be ; if the king appropriate it, the sin 

* Vir. 1. 118, p. 1 ; Mit. ch. ii., 1. 70, p. 1 ; Kam. • Mit. ch. ii., 1. 70, p. 2. 

^ The Mit&ksWii reads tw*ce-bora as Br^hman&s, 1. 16, p. 2. 

• Mit. 1, 16, p. 2. 
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of the thief is visited on him/*' In case he be unable to recover it 
[from the thieves], Krishna Dvaipdyana (Vydsa) says: — Should the 
king be unable to recover stolen property from thieves, he shall make 
it good from his own treasury, if he be powerless [to recover it]/'* 
End of section [entitled] ^ Sale without Ownership/ 


CONCERNS AMONG PARTNERS. 

( Sambh{iya-samutthdnam,) 

Ndrada: — Where traders or others jointly carry on business, it is 
called a ^concern among partners,' a title of judicial procedure/*® 
Brihaspati Whatever property a man may lend with the assent of 10 
many, or whatever business' [transaction] he may cause to be per- 
formed is [considered] as the act of all [partners]. They are them- 
selves declared [to be] competent arbitrators and witnesses for each 
other in doubtful cases, and in cases of deceit, provided they bear no 
enmity to either party. Should one of the partners be discovered to 
be fraudulent in buying or selling, he too is to be cleared by [the 
ordeal of] an oath ; such is the rule in all [such] controversies/'® 
Y4jnavalkya [ch. ii., vv. 265, 260] : — A man of crooked ways should 
be expelled [by the other partners] without profit ; a partner unable 
to act may appoint another man to act for him [265] . If a partner 20 
does what the others forbid or disapprove of, or if he injures common 
property by his negligence, he should make good the damage, but he 
who preserves it from [robbers or other] misfortune, should receive 
a tenth part of it [as his reward]"® [260]. K^ty^yana : — '‘If four kinds 
of artisans be jointly employed, [viz.,] young apprentices, experienced 
scholars, good artists,* and teachers, they shall receive in order 
♦ [respectively] one share, two, three, and four shares of the pay 
or profit.'*^ Sishyakdh, young apprentices ; Abhijndh, experi- 
enced scholars, those well versed in arts ; kumldh, thoroughly skilled 
[in every branch ] ; Acharydh, teachers introducing new modes or 30 
inventions. Brihaspati ; — “ Where several men jointly build a house, 
or a temple, or a c-istern with flight of steps, or make sacred utensils, 
the chief workman should receive a double share [of the pay]."® The 
same [adds] : — This rule has been declared by the wise for a band of 
musicians ; he who knows how to keep time, should take a share and a 


1 Mit. ch. ii., 1. 17, p. 2. • Mit. ch. u., 1. 17, p. 1. 

» VIr. 1. 118, p. 1 ; Kara, and Vya. M. 

* Execution of documents, &c. Vlramitrodaya, 1. 118, p, 2. 

• Vir. 1. 118, p. 2; Kam. and Vya. M. • VIr. I 119, p. 1. 

' Vir. I. 120, p. 2 ; Kam. and Vya. M. • • Vir. 1. 120, p. 2 ; and Kam. 40 
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half ; aiid tfee singers should have equal shares.” * K6tydyana ; — If men 
[who have joined together in any business], but are dispersed abroad, 
meet with imprisonment, then whatever is paid for their liberation, shall 
be borne by them according to the share of each. The laws before 
propounded, relate to all partners, whether merchants, husbandmen, 
robbers,® or artizans, when they have made no special agreement for 
their shares.”® End of * Concerns among Partners/ 


RESUMFnON OF GIFT. 

(Da ttdjprax^dnikam . ) 

10 N4rada: — ''When a man, having unduly given a thing, desires to 
take it back, it is called Resumption of Giftj which is a title of judicial 
procedure.”** Asamyah (unduly) is an adverb, [and] means in a prohi- 
bited [mode]. The same [says] : — "In civil affairs, the law of gift is 
fourfold, what may be given, or what may not be given, and what is a 
valid gift, or is not a valid gift. What is bailed for delivery, what is 
borrowed for use, a pledge, joint property, a deposit, a son, a wife, and 
the whole estate of a man who has issue living, the sages have declared 
unalienable, as also what has been promised to another. Here as a 
man has no property in his wife or son, the express prohibition of a 
20 gift of them is only explanatory [like the Vedik text], 'neither in 
the middle region nor skies nor in the heavens.^® Thus the excep- 
tion stated by Y^jflavalkya in the text [ch. ii., v. 175] : — "Without 
causing detriment to the family property [everything] may be given 
except a wife and son,^'^ is also explained. The non-existence of pro- 
perty in a wife or son has been already explained in discussing the 
subject of ownership. 

In making gift of these things not only will the act be untenable in 
law, but penance also must be performed, as says Daksha in reference 
to these things. "The man who gives [them] away is a fool and must 
80 expiate the sin by penance.”® Manu : — " He who receives what may not 
be given, and he who gives it away, shall both be punished like thieves, 
and both be caused to pay the highest fine.”® What may be given is [thus] 

^ Kam. ; and Vir. 1. 120, p. 2. 

* Another vem of K&ty6yana quoted in the Viramitrodaya (1. 120, p. 2) descrihea 
these ns persona eommitnioned by the king to plunder the enemy’s country. 

* Vir. 1, 121, p. I ; am] Kam. 

* Mik. ch. ii., 1. 70, p. 2 j Vir. 1- 121, p. 1 ; and Kam. 

* Id. 

® Taittirlya Samhiti, Kdnda T., Adhydya ii., Anmdka 7. ^ Vya. M. 

40 * Vir, 1. 121, p. 2. 

* Vir. J. 121, p. 2; Kam. and Vya. M. All these works refer this text to Manu, 
although it is not found in all the editions of Manu consulted by me. 
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declared by Brihai -i What remains after the food and clothing of 
the family [have be^n provided for] may be given/'* Kdty^yana declares 
what must be givren without fail: — ^‘He who having voluntarily pro- 
mised a present to a Br^hmana does not deliver it, should be compelled 
to pay it as a debt, and jhould be mulcted in the lowest fine."* Gautama : 

— ** A man should not giv.e even what he has promised, to a person not 
following the duties of life Gift' or sale of a Vritti^ is thus forbid- 
den by Vy^sa: — They who are born or yet unbegotten, and they who 
are still in the womb, wish for meatos of livelihood : no gift or sale 
[of a VritWl should therefore be made.’^'*^ Ndrada thus distinguishes 10 
between valid and void gifts: — Valid gifts are said to be of seven 
kinds,* and void ones of sixteen. They who know the law 
* ^6 of gifts declare that [1] the price of purchased goods, [2] 
wages, [3] a present made after being pleased [with poets, 
musicians, &c.j, [4] [a present] proceeding from natural affection, [5] 
[or] from gratitude, [6] a nuptial gift [to the brother of the bride], 
and [7] a gift for merit, cannot be resumed.'^® Anugrahah [means] 
dharma or religious purposes. What was given thrdngh pain of 
[1] fear, [2] anger, [8] or intense grief; so also [4] a bribe^ [5] what 
was given in jest, or [6] by mistake, or [7] through fraud, what was 20 
bestowed by [8] a minor, [9] an idiot, [10] a person under duress, [11] 
a diseased person, [12] an intoxicated persoxx, [13] an insane persbn, or 
[14] made in consideration that the donee will do some service, [but 
which has not been performed], [15] what was given through ignorance 
to a bad man who pretended to be good, and [16] for an undertaking 
said to be righteous ; [these gifts] are declared as not given [or void]."’ 
Rule [means] pain. The construction is pain caused by /ear, &c. The 
meaning is what was given by one oppressed by feer of being 
beaten or the like ; in the same manner what was given [to others] 
through anger against brothers and such other persons, [in order 80 
that the latter may be deprived thereof], Vyatyisa [means] mis- 
take ; as when gold is given, while the intention was to give silver. 
Chhalayoga, practising fraud — such as if the king intended to give a 
cow to bevadatta and it was given to another who had personated 
Bevadaiia, even though the latter may have been a deserving person. 
Arttah, one whose mind is unsettled by disease. Maitah, inebriated 
with some intoxicating drug. Unmattah, affected by vnnd in the 

» Vir. 1. 121, p. 2; Kiun. and Vy«. M. 

• Vir. 1. 122, p. 2 ; and Kam. •. Kara. 

• Utenlly livelihood j but now it ig applied to offices or callings which give liv^li- 40 
hood to families : e. y., the office of a vilU^ astrologer oy graana-joH, 

• Vir. 1. 122, p. 1 ; Kam. and Vya. M. 

• Mit. ch. ii., 1. 71, p. 1 ; Vir. 1. 122. p 2 ; Kam. and Vya. M. 

» Mit. ch. ii„ 1. 71, p. 1; Vir. 1. 128, p. 1 j Kam. and Vya. M. 
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head or delirium. Apavarjitam [means] given, -t* t made to one who 
fails to do the work which the donor thought he would do ; a gift 
made to one practising sinful arts under tho belief, that he will perform 
a righteous act; these gifts revert [to the d^nor], Kdty^jana: — 
What was given by men through lui^t or anger, or by one not hjs 
own master, or by one diseased, or depriv^ja of virility, or by one 
inebriated, or of unsound mind, may be tj icen back in order that 
the effects of mistake may be averted.”* Kamdt^ in order to seduce 
another’s wife. Klthah, frightened [into unmanliness]. Vyatydsa, &c. 
10 what was given as a bribe for preventing the effects of a mistake. That 
Utkocha [or bribe] which is promised tc be given for the accomplish- 
ment of any object, should not be given even if that object be accom- 
plished. But if it have already been actually given, it should be restored 
by force, and a fine equal to eleven times [its value] should be inflicted 
according to the followers of Garga.^^* The same author explains the 
nature of utkocha (a bribe) Whatever is received for withholding 
information of a thief, a felon, a man violating the rules of his class, 
and an adulterer ; for secreting a wicked man, or by threatening to 
denounce a man by giving false testimony against him, is denominated 
20 iiX/coc/tfX (bribe).”® 

Manu [ch. viii., v. 166] : — ** When [the judge] discovers fraud in a 
pledge or sale, a gift or acceptance, or in any [other transaction] what- 
ever, he should annul the whole transaction.”^ Yoga [means] fraud. 
In whatever other transaction the taint of fraud is discovered, all 
that should be reversed ; this is the meaning. K^ty&yana : — '' If a gift 
be promised by a person whether in health or in sickness, for a 
xeligious purpose, and he die without making it, his son should be 
compelled to make it ; of this there is no doubt.”® Further explanation 
of this subject may be found by referring to the Dvaitanirnaya by my 
80 revered father End of Dattdpraddnikam, 


BREACH OF A SERVICE-CONTEACT. 
{Abhyupetydmsrushd.) 

N^rada: — " When a man does not render service according to agree- 

Contacted Mrvice unper- ®ent, the title of that judicial proceeding 
formed. is called Breach of a Service- Contract. 

Servants, says Brihaspati, are of three 
kinds ; — ** [1] The soldier is pronounced the highest of servants ; [2] 

» VXr. I 123, p, 2j Kam. and Vya. M. • VXr. 1. 123, p. 2; Kam. and Vya. M. 

» Id. * Vir. 1. 123, p. 2j and Vya. M. 

40 • Vir. 1. 123, p. 2; Kam. and Vya. M, 

• Mit. ch. ii., i. 72, p. 2; Vir. 1. 123, p. 2; Kam. and Vya. M. 
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the agriculturist, the middlemost ; [3] the porter is declared the lowest ; 
and so is [4] a person employed in household work/'* Karada: — 

who shall be appointed to do all business, or to look after the 
* household,* should be considered an appointed servant. He ia 
also called the [head] family servant/^^ 

K^tyayana : — “According to Bhrigu, one who is free, by giving 
himself becomes a slave like a wife. Slavery should be known as [limit- 
ed] to three classes, never can a Brdhmana become a slave. The servi- 
tude of men of the military, commercial, and servile classes who give 
up their freedom, is [to be] in the direct, not in the inverse order of the 10 
classes.’^® Narada : — “ In the inverse order of the classes, slavery is 
not ordained.’'^ Kdtyayana : — “ When men of the three twice-born 
classes forsake the fourth order [proper to the twice-born], [the king] 
should banish a man of the [sacerdotal class], and reduce to slavery a 
man of the Kshatriya [or military] class, as Bhrigu says.”^ The use of 
the term ^ Kshatra^ is intended to include the V^aisya and Sddra® classes. 

Daksha and Ndrada relate the method of banishing a Brdhraana : — 

“ He, who having entered on the fourth order [called Sanyasa] does not 
abide by its duties, should be instantly banished by the king with the 
mark of a dog's foot."^ Kdtydyana : — “ But even a man of equal class 20 
must not reduce a Brdhmai^a to slavery ; a mild and learned man may 
indeed employ in labour one inferior to himself in qualities ; but the 
highest twice-born man should not perform even the slightest impure 
work."® Manu [ch. viii., v. 411] : — “ Both him of the military and 
him of the commercial class if distressed for a livelihood, a Brdhmana 
should support, making them perform without harshness some work 
appropriate to the'm."**^ Svami^ Karma, meaning some respectable 
work as may be suited [to their class]. Kdtydyana : — “He who takes 
a Brdhmana woman, and he who sells her, should be punished by the 

' Mit. ch. ii., 1. 72, p. 2; Vlr. 1. 126, p. 1 ; Kara, and Vya. M. The fourth 30 
quarter of this verse as quoted by the above works except the Vlramitrodaya is 
(TIius is a servant of three kinds.) The reading in the Maydka and 
the Vlramitrodaya is doing household work). 

» Vlr. 1. 126, p. 1 j and Kam, * Vir. 1. 126, p. 1 ; and Vya. M. 

* Vir. 1. 125, p. 2; and Mit. ch. ii., 1. 73, p. 2. 

» Vlr. 1. 125, p. 2 ; Kam. and Vya, M. The Vlramitrodaya reads at the 

end of the verse, thereby bringing the Vai^ya within the scope of the text. 

« The extension of the term Kshatriya to a Sddra is unnecessary and improper, the 
latter being incapable of entering the fourth order. 

7 Vlr. 1. 125, p. 2 ; and Vya. M. ® Vlr. 1. 125, p. 2. 40 

• Vlr. 1. 126, p. 1 ; and Vya. M. The fourth quarter of this verse as found in the 

different editions of Manu and the gloss of Kulluka is ^T^.(»akiug [them] 

do their legitimate work). The reading of tbe Vlramitrodaya is 

(the master making [them] work). 
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king who should annul what they may have done. He who impelled by 
lust should enslave a woman of [good] family [who went to him] for 
refuge^ or cause her to go to another [for a like purpose]^ shall be 
punished, and his act shall be made void. He who treats as a slave 
the nurse of an infant child, or one not* a nurse, or the wife of his 
dependant should be mulcted in the lowest fine.*’^ Vishnu : — “ He who 
employs one of the highest class in slavish work shall be fined in the 
highest amercement.^'® K4tydyana: — '*He who not being in distress 
and able [to maintain her], wishes to sell a devoted female slave [resist- 
10 ing the sale] by her cries, shall be fined in the lowest amercement.”^ 
Ndrada enumerates the different kinds of slaves : — The home-born ; 
one bought ; one received [by gift] ; one received by inheritance ; one 
maintained in a time of famine ; and likewise one pledged by a [former] 
master; one released from a heavy debt; one made captive in war; 
one won in a stake; one who comes [forward], saying 'I am thine*; 
an apostate from religious asceticism; one who has become slave for a 
stipulated time ; one [who has become] a slave [merely] for mainten- 
ance; cne enamoured of a vadava (domestic female slave), i.e, he [who 
has become a slave by marrying her] ; and one who has sold himself. 
20 These are the fifteen kinds of slaves declared by law. Of these the 
first four cannot be released from slavery except at the pleasure of 
their masters, [for] their servitude has come by descent. That human 
wretch who, being independent, sells himself, is the vilest of [them] 
all. He also cannot be released from slavery. Of all these, whoever 
rescues his master from imminent danger to his life, should be re- 
leased from slavery, and should receive the share of a son."® Yajna- 
valkya [oh. ii., v. 183]; — ^^He who having become a Sannydsi (a 
religious ascetic) falls from that order, shall become the slave 
of the king for life."® N4rada: — ^^One maintained in a time of 
80 famine shall be released* from slavery on giving a pair of 

♦ oxen. One pledged shall be also released when his master 
redeems him by discharging the debt. On paying a debt with 
interest, a debtor is released from slavery. He who has become slave 
by saying, * I am thine,’ one made captive in war, and he who was 
won in a stake, are emancipated on giving a substitute who will do 


^ The Maytikha uies the word adh6,tr%mt one not a nune, but the Viramitrodaya uses 
ttd&iim (1. 127, p. 2), not a ilave, but a free woman. 

• Vir. 1. 127, p. 2; and Kam. » V£r. 1. 127, p. 2; and Kam, 

* Viramitrodaya (1. 127, p. 2) prescribes a fine of 200 panae for the offence. 

40 • Hit. A*, ii., 1. 72, p. 2; Vh. 1. 126, p. 1 ; and Kam. 

'• The llit&ksharfi adds** if he makes no penanoe,” 1. 73, p. 2; see Vlr. 1. 126, 
p. 2; Kam. and Vya. M. 
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some work.' One [who has become] a slave for a stipulated time> is 
released when that time is over ; one who has become a slave for main- 
tenance is released immediately on giving up subsistence ; one capti- 
vated by a va^avd (a domestic female slave) is freed from slavery on 
his giving up connexion with her.”^ Pratisirsha [means J a substitute or 
a deputy, Vadavd means a ddsi or a domestic femile slave. Y^jnavalkya 
[eh. ii., V. 182] : — One enslaved by force, and also onesold by robbers, 
are released [from slavery].”® N^rada: — “ He who being not his own 
master gives himself up [to another], saying, am thine, ^ does not 
obtain his wish ; [for] the former owner can reclaim him.”^ Asvaian- 10 
trah, one who is the slave of another. In this section the word 
slave not being expressly confined to the masculine gender, all these 
rules should throughout be understood as applying to female slaves 
also. 

K4ty4yana states a reason for enfranchising female slaves : — If 
a man approach his own female slave, and she bear him issue in con- 
sequence, she should, in consideration of the seed, be enfranchised 
with the child.”® Bijam [means] seed oroflFspring of good qualities. 
Ndrada : — He who pleased at heart, wishes to emancipate his own 
slave, should take a jar of water from his [slave's] shoulders, break 20 
it when full of water, and sprinkle the water with rice and flowers 
on his head ; and having pronounced him free three times, he. should 
then dismiss him with his face turned towards the east. Thence- 
forward he should bo said to be cherished by his master's favour ; 
his food is fit to be eaten, his gifts fit to be accepted, and himself is fit 
to be respected by worthy people.”® Kdtydyana: — A female who is 
not a slave, if married 'by a slave, becomes a slave, for her husband 
is her lord ; and that lord is subject to his master. Whatever pro- 
perty belongs to a slave, his master is declared to have dominion over 
it.”^ End of Breach of Service under a Contract. fiO 


NON-PAYMENT OF WAGES. 

[ Vetandddnam,"] 

Ndrada : — A series of rules are now stated for the payment and 
non-payment of the wages of servants, called in law, ‘ Non-payment of 

' The term is alpa-karmand [a substitute who will do] some little work } but the 
Vlramitrod&ya reads iulya-karmand, one who will d(9 equal work (1. 126, p. 2), and the 
latter appears to be more correct. 

• Vir. 1. 126, p. 2 j and Kam, » Vir. 1. 127, p. 1 ; and Kam. 

• Vir. 1. 127, p. 1 ; and Vya. M. * Vir. 1. 127, p, I ; and Kam. 

• Mit. oh. ii., 1. 73, p. 1 ; Vir. 1. 127, p. 1 ; Kam. and Vya. M. 

»Kam.s Vir. 1. 127,p. 2. 


40 
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wagos.^*^ Ydj naval kya [ch. ii., V. 194]: — He who without settling 
the wages employs another to work, should be compelled by the king to 
pay him a tenth part of the [profit arising from] trade, beasts, or grain.^’* 
This relates to light work ; but as regards heavy work [says] Brihas- 
pati: — ** A ploughman should take a third or a fifth part [of the grain] ; if 
provided with boiled- rice and raiment he should take a fifth part j if not 
so provided, he should take a third part of the produce.*^® Bhahtd 
chchhdda-bhritah^ maintained by [giving] boiled rice and clothes. 
Nevada — '' He who having undertaken a work does not perform it, 
10 should be forced to do it, his wages being paid ; he who having 
received wages does not perform [the work] , should be caused to pay 
twice the amount. Manu [ch. viii., v. 215] ; — He who, though 
supported and not suffering [from any disorder], does not from in- 
solence perform the work which is assigned to him, ♦ should bo 
* fined eight Krishnalas,^ and his wages should not be paid.*'® 
The same [ch. viii., vv. 217, 216] : — He who, whether ill or 
well, does not cause work to be performed according to stipulation, 
shall have no wages paid to him, though the work unperformed be but a 
little. [But] the sick may do it on recovery, according to the 
20 original bargain, and should receive his wages even after a long 
interval.**^ [Likewise says] Vishnu: — servant leaving off work 
before the expiration of the [stipulated] full term shall forfeit the 
whole price of his labour, and pay one hundred panas to the 
kingjbesides.**® [Again says] the same [author]: — If the master 
dismiss the servant before the expiration of the [stipulated] term, he 
shall pay him [the servant] his whole wages, and the king a hundred 
panas besides, unless the dismissal was due to the fault of the 
servant.”^ Vriddha Manu : — “ A servant shall be caused to pay the 
full value of what he has lost by inattention j [and] twice the value of 
30 what he has lost by malice, but be shall not be required tb pay any- 
thing for what was stolen by thieves, nor for what was burnt, or what 
was carried away by water,” Droha, malice or enmity; IJdham carried 
away. 

Ydjnavalkya [ch. ii., vv. 197, 198]: — He who raises obstacles at 
the auspicious moment of starting shall forfeit twice the amount of his 


' Mit. eh. ii., 1. 74, p. 2; Vir. 1. 127, p. 2 ; Kam. and Vya. M. 

• Mit^kshara, 1 . 75, p. 1, that is the several callings of which these things are signs; 
see also Viramitrodaya, 1. 128, p. 1, to the same effect. See Kam. 

» Vir. 1. 128, p. 1 ; Kam. and Vya. M. 

40 * Vir. 1. 128, p. 2 ; Mit. ch. ii., 1. 74, p. 2; Kam. and Vya, M. 

• A weight called . V£r. 1. 128, p. 2 ; Mit. ch. U., U 76, p, 2. 

» Vir. 1. 128, p. 2; Mit. ch. ij., 1. 75, p. 2. • Vir. 1. 128, p. 2. 

• Vlr.l. 129,p. 1. « Vir. 1. 122, p. 1. 
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wages ; if he raises obstacles after setting out, [he shall forfeit] the 
seventh part ; but the fourth part if he desert on the way/^^ Vnddha- 
Manu: — ''Should a merchant [having hired a servant for a certain 
journey] sell his goods on the way, and discharge the servant, he too 
must be paid, [but] he shall receive half the wages.”® Kdtydyanat — 

" And if the goods be stopped or seized on the way, the servant shall 
receive wages for so much of the way as has been passed by him. He 
who deserts [while] on a journey, a tired or sick servant, without 
taking care of him in a village for three days, shall pay the lowest 
fine.”* Asidhyeta, (stopped,) i.e. attached by the king^s order. Brihas- 10 
pati : — " If a servant by the command of his master do an improper 
act for his [master’s] benefit, the offence is the mastei*’s. The work 
being performed, if the master does not pay the wages of the servant, 
he shall be caused by the king to pay them, and a proportionate fine.”^ 
N4rada: — "The owner of goods having hired carriages or beasts of 
burden, takes them not, shall be required to pay a fourth part of the 
hire, or the full amount if he leave them on the road half way.”^ 
Yanam, carriages, &c*. Vdkanam, direct vehicles such as horses, &c. 
K4ty^yana: — " He who having hired elephants, horses, bullocks, asses, 
camels, or the like, has used them, shall be required to pay the hire until 20 
he restore them [to the owner].”® Ndrada: — "He who dwells in a 
house built by him on the ground of another paying rent for it, may 
take with him when he leaves it, the thatch, the wood, the bricks, and 
the like. But if he live without paying rent, and without an agreement 
on the ground of another, he shall, when he quits it, make over the 
thatch, the wood, and the bricks introduced to the lord of the land.”^ 
Stomah, rent or hire. Hnd of ' Non-payment of Wages.^ 


TRANSGRESSION OP A COMPACT. 

[Samvid- Vyaiikrama*'] 

Nfirada : — " The compact [settled] among Pdkhan^i [apostates] 3() 
and Naigamaa (the followers of the Nigamas) are styled Samaya [or 
usage]. The recognition of [such] compact forms a title of law.”® 
P&hhandia, persons pursuing commerce and the like, [and] deviating 
from the ordinances of the Vedas. Naigamaa [means]* those 
• who do not act contrary to the Vedas. By [the use of the] 
term Adi, [&c.] persons skilled in the three Vedas are to 

» Vir. 1. 129, p. 1. • Vlr. 1, 129, p. 2. • Vlr. 1. 129, p. 2; aad Kam. 

• Vlr. 1. 130, p. 1 ; and Kam. • Vlr. L 129, p. 2j and Vya. M. 

• Vlr, 1. 129. p. 2 ; Kam. and Vya. M. * Vlr. 1. 129, p. 2; and Kam. 

• Vlr. 1. 130, p. 2i Mit. ch. ii., 1. 74,. p. 1 j Kam. and Vya. M. 
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be included. The duty of the king in these matters is tlius laid 
down by Brihaspati : — ^'Assembling Brdhmanfis conversant with the 
Vcdas^ Srotriyds (learned teachers of the Vedas), and Agnihotris 
(those who keep the three perpetual domestic fires), the king should 
establish them [in his kingdom], and assign them a maintenance. 
He should grant to them houses and lands, exempt from land-tax 
and [other] taxes, after recording [the fact of the grant] in his 
own mandate.”^ Andchchhedyalcardh [means] those [houses and 
lands] on which taxes are not to be levied. MvMahhdvydh [means] 
10 those [lands and houses] which are exempted from [a payment of 
the shax’e of] the produce from land or the like. Of those ^rotriyda 
(persons learned in the Vedas) and the rest, Ydjfiavalkya thus lays 
down tho law [ch. ii., v. 186]; — " Customary law as well as usages 
established by kings should be carefully upheld, if not inconsistent 
with [the revealed] law."'^ IsTdrada ; — "Tho king should maintain 
the Samaya or established usages prevailing among bodies of P^/i Aatidi>, 
NaigamaSj Srenij Buy as, and Vrdtds, as well as [obtaining] in forts or 
countries.”^ The Srenis are communities of ‘persons of different 
castes, carrying on one kind of trad© or business. The Fiigas are 
20 similar communities of persons [of different castes, but] carrying on 
different kinds of trades. Tho Vrdtds are the associations of kinsmen, 
connexions or cognates, which nire also termed Kulas (families). 
The [terms] Pdhhandis and the Naigamas have been explained before.^ 
Ganas [means] a combination of several communities of each class 
beginning with Pdkhandia and ending with the Vrdtds [respectively]. 
Ydjaavalkya prescribes the punishment for the breach of a compact 
among them [ch. ii., v. 187] : — "Him who embezzles the property 
of the Gana (a guild or a body), and him who violates their [estab- 
lished] usage, tho king should banish from the realm after confiscating 
80 all his effects,^’^ End of the ' Transgression of Compact.^ 


RESCISSION OF PURCHASE. 

[KrUd7iukai/a.’] 

Ndrada : — The title of law termed Kritarmsa/ya applies where a pur- 
chaser is not satisfied with his purchase after buying a commodity,”* 

The same [author] fixes the time [allowed] for examining an arti- 
cle Milch cattle should be examined within three days ; beasts of 

» Vir. 1. 130, p, 2 ; and Vya. M. • Vlr. 1. 130, p. 2 5 Vya. M. and Kam. 

• Vir. 1. 131, p. 1 ; Vya. M. * Set aupra p. 129. ■ Vfr. 1. 132, p. 1. 

* Hit. ch. ii., 1 71, p. 2 ; Vir. 1. 183, p. 2 ; Kam. and Vya. M. 
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conveyance within five ; the examination of pearls, diamonds, and corals 
must be within seven days ; of bipeds and male [slaves] within half a 
month ; of females within a month; of all seeds wifcliin ten days; of 
iron and cloth within one day.*^^ Kutydyana: — The rescission of a 
sale of land, whether by the purchaser, or the seller, must be within 
ten days/'^ Brihaspati : — If within those periods, a blemish arise 
in the commodity purchased, it should be returned to the seller, and the 
purchaser should receive back the price/* ^ Katydyana : — But that 
article which was bought unexamined, and afterwards discovered to 
have a blemish, should be returned to its owner within the time limited, 10 
but not otherwise.’*^ 

, In regard to an article bought after an examination of it by himself, 
says Narada : — A purchaser who having bought an article fora price, 
thinks that he has made a bad purchase, should return it to the seller 
the samo day without seeing it^ [i. e. return it as received]. If the 
purchaser return it on the second day, he shall forfeit a thirtieth part 
of the price ; if on the third day, twice as much [i. e. fifteenth part] ; 
and after that it [i. e. the commodity] is altogether the buyers.*^® 
Ndrada [says] : — '‘ But a used garment which is soiled, and dirtied 
when purchased, cannot be returned to the seller though possessing 20 
blemishes.’*^ End of ' Rescission of Purchase.^ 


* RESCISSION OF SALE. 

♦ 6 \ 

[ Vthriyasampraddna,'] 

Ndrada: — "When a vendible thing is sold fora price, and is not 
delivered to the purchaser, it is called the ^ non-delivery after sale,' 
[and forms] a title of Judicature.’*® Ydjuavalkya [oh. ii., v, 251] ; — - 
"He who having received the price of a vendible thing, does not deliver 
it to the buyer, shall be caused to deliver it together with Uduya [t. e. 
either profit or interest], and if [the purchaser] bo one come from a 
foreign country, also the profit which would have accrued to him in 30 
that foreign country,*'® Dik [means] a foreign country, Dlgldbha 
[means] tlm profit which would arise by its sale in a foreign country.' 


» Vlr. 1, 133, p. 2 ; Kam. and Vya. M. * Vir. I. 134, p. 1. 

* Vir. 1. 133, p. 2; Vya. M. * Vlr. 1. 134, p. 1 : V/a. M. 

* The Mit&kshar^ aad other authorities use the word avikshatam. meaning undimi- 
lushed or uninjured, and this seems to be the better reading. 

* Meaning, it cannot be returned. Mit. ch. ii., 1. 71, p. 2; Vlr. 1. 134, p, 1 ; 
Vya. M. 

» Vir. 1. 134, p. 2 ; Vya. M. 

* Mit ch. il, 1. 83, p. 2; Vlr. 1. 134i p. 2; Kam, and Vya. M. 

* Vlr. 1. 135. p. 1 ; Kam. and Vya. M. 
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Boday am [means] together with profit. The same [ch. ii., v. 256] : — If 
a commodity which [though sold] was not delivered on demand, 
be injured by an act of God or the king, the loss shall fall on the 
vendor.”^ The same [ch, ii., v. 255] : — '' If loss arise by the fault 
of the vendee, on him alone it shall fall.'^^ Ndrada : — ** If a vendee 
do not accept a commodity which he has bought, when it is offered, 
tho vendor commits no offence in selling it to another/'® Y^jna- 
valkya “ That which was sold for an inadequate price by a 
drunken or by an insane man ; or one not his own master ; or by an 
10 idiot; must be given up [by the purchaser], and it shall again belong to 
him [the vendor]/'® All these rules must be understood as referring 
to a contract made by the seller with the buyer to the effect, * The 
price being paid, the article is to be delivered to you alone and to 
no other / because [says] N^irada : — ** This rule is declared for a 
commodity the price of which has been paid, where the price has not 
been paid, the seller in the absence of a special agreement is not guilty 
[if ho dispose of the article]/'® On the sale of an article with 
blemishes says Y^jnavalkya : — '^The dishonest man who sells an 
article knowing it to be with blemishes shall be required to pay 
20 double the price of the same, and a fine of an equal amount [to the 
king] /'^ End of * Rescission of Sale/ 


DISPUTES BETWEEN THE MASTER AND THE 
HERDSMAN. 

[SvdmijpalavivddaJ] 

On the damage done to cattle and other animals by the fault of the 
herdsman, [says] Y^jnavalkya [ch. ii., v. 165] : — ''When injury is 
done [to animals] by the fault of the herdsman, the fine ordained for 
him is twelve panas and a half,® and he should restore the thing [t. e. 
the animal] to the owner,"® Dravyam (the thing) [means] a cow or 

80 » Vir. 1. 135, p. 2 ; Kara.; Vya. M. • VIr. 1. 136, p. 2 ; Kam. 

• Vir. 1. 1S6, p. 2.‘; Kam. and Vya. M. 

• This is a text from Bribaspati, Vir. 1. 136, p. 1 . 

• Vir. 1. 136, p. 1. Vir. ascribes this couplet to Bribaspati, and reads HinmUlyam 
Mhayena vd ([an article] of inferior value [sold] under intimidation), instead of 
Hinamulyena yena vd/ in the second quarter. 

• Mit. ch. ii., 1. 84, p. 1 ; Vir. 1. 136, p. 1 ; and Vya. M. 

^ Vir. 1. 136, p. 1 ; and Vya. M,, which refer it to Brihaspati^ 

» VijfianeSvara translates the same word by p. 68, p. 2] ; tbc construction above 

adopted seems to be the better of the two and is supported by Vir. (1. 137 p. 1). 

40 •Vir. 1. 137, p. 1; Kam.; compensation is here intended; for the thing being 
dsmaged or lost cannot be resumed in specie. 
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the like. Manu lays down the mode of ascertaining the death of cattle 
or other animals [ch. viii., v, 284]: — "When animals die, let him [i. e. 
the herdsman] carry to his master their ears, their hides, their hair, 
the skin below the navel, their tendons, and the pigments [found in 
their foreheads]; let him also show [other] rnarks/^^ Anka, according 
to Madana, [means] horns and the like. Y4jnavalkya defines the 
portion of ground [to be set apart] as pasturage for kine and other ani- 
mals [ch. ii., V. 167]: — " A space should be left between one village and 
another village [measuring] one hundred dhanus [or 400 cubits] in 
extent ; [measuring] two hundred dhanus around a country town, 10 
and four hundred dhanus about a city, Parindha [is] the land appro- 
priated for pasture of kine and other animals. This [^anndha] is the 
parthdra (enclosure) mentioned by Manu in the text [ch. viii., v. 
237] : — " Round about a village a parthdra (enclosure) should be 
left of one hundred dhanus” A kharvata is a village having several 
artificers and husbandmen.®* According to some^ it is a place 
* <^9 abounding in thorny shrubs. Y^jnavalkya states the fine to be 
paid by the owner of a beast which has eaten the corn or the like 
of another [oh. ii., vv. 159, 160, 161] : — " [The owner of] a she-bufialo 
doing damage to corn shall be fined eight mdshas^ [for each animal] ; 20 
that of a cow, half of that ; and that of a goat or sheep, a half of that 
again. [Again] for cattle eating and lying down in the field, the fine 
is double the [one], mentioned [above]. The fine is equal in the case of 
lands where grass or fuel is stored, and the fine for an ass or a camel 
is the same as that for a she-buffalo. As much corn as may be destroyed 
shall be paid to the owner of the field ; the herdsman shall be scourged, 
but the owner of the cattle incurs the fine alreadv declared.^'® VivUam 
[means] a place for storing grass, wood, or the like. TJsanas states an 


* Mit. ch. ii., 1. 68, p. 2; V£r. 1. 137, p. 1 ; Kam. ; Vya. M. The Mit. and the VIr. 
read ' Angdni darSayet* (should show limbs) imteBLd.of * Ankdbhidarianit* Vlr. hai also 30 
the same reading. 

* Vir. 1. 137, p. 2 ; Kam. ; Vya. M. A dhanush is another name for the measure of 
space called Danda, which is equal to four cubits. Vir. and Mit. read 

(the distance between the village and the fields) instead of ^hat 

seems to be the better reading. 

* So also the Madana-Ratna, see the Vir, 1. 137, p. 2. 

* Mddhava, Vir. 1. 137, p. 2. The wme is the opinion of VijHUnedvara, 1. 69, p. 1. 

* Bbdskarttchirya’s Lildvati thus gives the table of these measures in v. 4. 

(Half of ten [vi*. five] gunj&s make a 

mdsha^ and 16 [measures] called mdsha make a karsha). A Mdtha is a twentieth part 40 
of apana as well, see Vir. 1. 138, p. 1. 

* Vir.l. 138,p.l; Vya. M. 
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exception to this : — “Kiue are not liable to fine [for trespass] during 
festivities, and [the performance of] obsequies {8rc\ddJia\. Yydsa : — 
Oh, tiger among men [i. e. excellent man], he [whose property] has 
been forcibly enjoyed by Brahmanas, or by very indigent relations, or 
by kine, excels [the performer] of the Vdjapeya sacrifica^^® XJsand : 
— Neither do ancestors nor deities taste the offering of that man who 
demands compensation for corn destroyed by kine.*^^ End of ' Dis- 
putes between Master and Herdsman/ 


BOUNDAEY DISPUTES. 

10 [Shndvivdda.'] 

Brihaspati states the means whereby boundaries may be known : — 
^'Dry cow-dung, bones, husks of grain, charcoal, gravel stones, 
potsherds, sand, bricks, cows^ hair, cotton seeds, and ashes having 
been placed in vessels, should be deposited underground at the 
extremities of the boundary.”* Yajnavalkya distinguishes the wit- 
nesses required in this matter [ch, ii., V. 152] : — Sdmantas,^ men 
of the neighbouring villages, or of that in which the disputed 
ground is situated, equal in number [from each village] [being] 
either four, eight or ten, having put on a garland of red flowers 
20 and a red dress, and taking some of the earth [on their heads], 
shall point out the true boundary.”® Ndrada : — A single man shall 
not point out a [disputed] boundary, even if he knew it ; for from the 
weighty nature of this business, this act [viz., the pointing out] rests 
with many.”^ Brihaspati : — In default of persons knowing [the boun- 
dary] and [where the aforesaid] marks [of a boundary] are wanting, even 
a single man who is virtuous and upright, and is agreed to by both 
parties, having put on a garland of red flowers and red clothes, and 
taking some earth on his head, and having fasted, may mark out tho 
boundary/'® K^ty^yana : — [In the case of] tracing a boundary, [in] 
80 undergoing the hosd ordeal {ordeal by holy water), and likewise [in] 


^ Yir. 1. 139, p. 1 ; Kam. ; Mit. ch. ii., 1.68, p. 2. » Vir. 1. 139, p. 1. 

• Madan refers this to damage done by a cow on a Srdddha day, see Vir. 1. 139, p. 1. 

• Kam. 

• The Mit. (ch. ii., 1. 66, p. 1 )j and Vir. (1. 140, p. 1) treat Samayrdma as an 
adjective of Sdmantat and interpret it as being equal in number firom each village. 

• Vir. 1. 140, p. 1 ; Kam. ; Vya. M. 

» Mit. ch. ii., 1. 66, p. 2 j Vir. 1. 141, p. 1 1 Vya. M. 

• Vir.l. 141, p. Is Kwn.s Vya. M. 
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swearing by holy feet, * the [visitation] of God or of the king is to be 
expected witbin three fortnights, one fortnight, and seven days [respec- 
tively]/’^ Manu [ch, viii., v, 257]: — Veracious witnesses who point 
out the true boundary in the aforementioned [manner] are absolved 
from their sins, but such as declare falsely; shall be fined [each] 
two hundred ['panas']”^ Nnrada ^^Now if the Sdmantas [neigh- 
bouring villagers] should speak [what is] not true in pointing out a 
[contested] boundary, they should be fined all separately by the king 
in the middling amercement/^^ Kdtydyana : — '‘If all of the several 
witnesses called do not give a proper testimony from either fear or 10 
covetousness, they shall be fined in the highest amercement/’^ Vdj- 
fiavalkya [ch. ii., V. 153] : — " In default of persons knowing, or of 
the [aforesaid] marks [of a boundary], the king should determine 
the boundary/’® Manu [ch. viii., v. 265] : — “ If the boundary 
cannot be [otherwise] ascertained* a just king should himself 
* assign the [contested] land to him to whom it would be most 
serviceable. This is the law.”^ The same [author] says : — 

“ The [particular] inode of enjoyment ofa house and its doors, a market 
or the like, dating from the date of [first] entry by the enjoyer, shall 
not be disturbed.”® Katydyana also [says] : — " The base of a wall, an 20 
aqueduct, a gallery, and lattices, and water-courses, and dwelling-house, 
should not be interfered with ; he who obstructs [these] shall be 
punished.”® Mehhaldj base of a wall. BUramah, passage for the exit 
of water. Nishhdsa [is] according to Madana a resting place, made 
of wood or other material, not touching the ground, but built [project- 
ing] out of a house or the like. In some copies the reading is 
Dhuma-nishJedsa [instead of hhravia^nisM dsa"], in vfhich case the mean- 
ing is a lattice or the like for letting out smoke. By the term ddi (or 
the like) are meant the walls of other people and the like. The same 
[author] says : — " After the date of [first] entry [or possession] such 80 
things are not at any time to be made ; neither a lattice, nor a water- 
course [running into another’s house] shall be made.”^® Brihaspati : — 
Never shall a necessary, a fire-place, or a pit or [a receptacle for] 
the throwing of unclean water from the mouth be made very near 


^ Of idols of Brahmai^s, &c. 

• Mit. ch. ii., 1. 66, p. 1 ; Vir. 1. 141. p. 1 ; Kam. ; Vya. M. 

• Id. ^ Mit. ch. ii., I. 66, p. 1 j VIr. 1. Nl, p. 2 ; Vya. M. 

• Mit. ch. ii,, 1. 66, p. 1 ; Vir. 1. 141, p. 2 ; Vya. M. « Vir. 1. 142, p. 1 j Kam. 

^ Mit, ch. ii., 1. 66, p. 2 ; Vir. 1. 142, p. I ; Kam, 

® Vir. 1. 142, p. 2 ; Kam. ; Vya. M. The Vir., Kam., and Midhava attribute this 40 
couplet to Bi^ihaspati, and moreover it does not occur in three different editions of 
Manu eonsuited. 

• Vir. 1. 142, p. 1 i Kam. ; Vya. M. 


•» Vir. 1. 143, p. 1 J Kam. 



the wall of another Varchassthinam is a privy ; Atydrdt [means] in 
close contact. K^tydyana : — [Places] for [depositing] hlth, urine, 
and for throwing water, a fire-place and a pit should be made at the 
distance of [not less than] two cubits from the walls of other people/'® 
Brihaspati ; — That [road] by which men and animals pass and repass 
uninterrupted is called Samsarana or a high- way ; and [it] should not 
be obstructed by any one whatever."® Ndrada: — [No one] should 
obstruct a chatushpatha (a thoroughfare), a place [dedicated] to the 
gods, or the king's highway, by [making] there a place for filth, a pit, 
10 a drain [or aqueduct], and eaves [of a house]. K4ty^yana : — That 
[road] by which all pass unobstructed at all times [of the day] is a 
chatmhpatha (thoroughfare), and that which is open at stated times is 
called 1^4/^ (the king's way),"® Brihaspati: — ^^He who there 

intentionally places sweepings,® or makes a pit, or plants trees, or 
wilfully voids ordure, shall be fined in one mdshaka.*''^ Manu [ch. ix., 
V. 282] : — ** He who shall void ordure on the king’s highway save under 
necessity, shall pay two kdrsha panas^ and immediately remove the 
filth."® K^ty^yana : — “ He who defiles a pond, a garden, or holy 
waters, with ordure shall, after having removed the filth, pay the lowest 
20 fine." Yajnavalkya [ch. ii., v. 155] : — ‘'For destroying boundary 
marks [of lands] , for encroaching beyond their boundaries of lands, 
and for usurping lands, the fine is the lowest, the highest, and the mid- 
dling [respectively] ^ ^ Manu [ch. viii., v. 2C4] : — He who, by means 
of intimidation, shall usurp [possession of] a house, a tank, a garden, 
or a field, shall be liable to a fine of five hundred [panas], but only 
two hundred if he did it through ignorance."^® K^tyiiyana : — The 
fruit and flowers of trees produced upon the boundary between two 
fields, should be declared as joint property of the masters of the two 
fields."^® The same [author] says; — “But where the branches of 
^ trees gprowing in one man’s field, are spread over that of another, then 
he shall be considered as the owner in whose field the trees stand." 
Yijnavalkja [ch. ii., v. 167] ; — “If a man without giving notice to the 
owner, set up an embankment round his [the owner's] field, the 
enjoyment of its profits is [the right] of the owner, or on failure of 

» Vir. 1. 143, p. 1 i Kam. • Id. » Vir. 1. 143, p. 1 j Kam. ; Vya. M. 

* Id. • Vir. 1. 143, p. 1 . 

* The word is Sankara (sweepings) which is explained by the Vir to be the etowd- 

ing of a road by carts, (L 1 41, p. 1 ). 

^ Vir. 1. 143. p. 1 ; Kam. * Amarakola, Kmda ii., vatga ix.| ▼. 88 : a rupee. 

40 • Vir. 1. 143, p. 2 j Kam. ; Vya. M. »» Vir, 1. 143, p. 2 ; Kam. 

Vir. 1. 143, p. 2 ; Kam j Ksketra in this verse is given as illnstrative of a bouse. 
(See Mit&ksbara, ch. ii., 1 . 36, p. 2.) 

»» Vir. 1. 143, p. 2 ; Vya. M. Vir. 1. 143, p. 2 ; Kam. 5 Vya. M. 

Vir. 1. 144, p. 1 J Vya. M. Vir. interprets the word $an$tkaitah standing by the 
synonyme promdAaA (grown), which mabes the sense more definite. 
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him, of the king.^'^ The same [ch. ii., v. 166] : — embank- 
ment producing benefit should not be prohibited [by the owner of the 
field] where tho inconvenience is slight ; and [similarly] a well which 
occupies but little space and supplies abundance of water/'’ ^ Nafiishe- 
dhyah (should not bo prohibited), should be repeated [in the latter 
hemistich]. N^rada also ; — A reservoir in tho middle of another 
man's field should not bo objected to, if tho benefit is great and the 
damage small, [for] a pi fit is to be desired [even at tho cost of a] 
trifling loss.'’^ *Niirada : — ‘‘If any one without asking the 
* owner, repair a reservoir built long before, but fallen into 10 
decay, he [the repairer] shall not enjoy the profits of it/’^ 
Vy^sa: — If any one having taken [/. e, rented] a field, shall neither 
till it himself, nor cause it to bo tilled, ho shall be made to pay to the 
owner 6f that field its [possible] produce, and to the king a fine equal 
to its value . Sada [means] the possible outturn of the field. End 
of ‘Boundary Disputes/ 


ABUSE. 

[ Vdlipdrushtjam .] 

Brihaspati : — “ That is called abusive language of the first (or lowest) 
degree, where without [tho specific mention of] tho individual, [general] 20 
defamation of or the attributing of a vice to one's country, town, or 
family is made. [Accusation of] connexion with tho sister or tho mother 
or of a secondary sin is called the middle degree of verbal abuse by 
those skilled in the Sastras. Accusation of [using] forbidden food or 
drink, or charging with a primary^ sin, or the exposure of one's 
weakest points, is termed abuse of the highest degree."^ Dravyam 
vind [means] mere mention made without reference to a particular thing 
or person. Abhighottanam [means] divulging. Yishnu : — “For abuse 
of one [who is] of the same class, a man is to be fined twelve 

In another Smriti it is [laid down] : — “When two persons stand 30 
charged with [using] mutual abuse simultaneously commenced, and no 
difference is observable [in their respective guilt], the punishment of 
both is equal." ^ Ndrada: — “Ho who commences an abusive [lan- 
guage] shall most certainly bo held to bo blameworthy ; he who [abuses] 

^ ^ ^ 1447^. 1 ; Vyn. M. * Vir. 1. 144, p. 1 ; Kam. 

* Vir. 1. 144, p. 1 ; Kam. ; Vya. M. 

* Vir. 1. 144, p. 1 ; Mit. ch. ii., 1. 67, p- 1 ; Kara. ; Vya. M. 

* V£r. 1. 144, p. 2. ® For the five kinds of primary sins see Manu ch. xi., v. 64. 

» V£r. 1. 148, p. 2; Vya. M. 

» Vir. 1. 149, p. 1 j where this text is stated to apidy, where there has been reciprocal 40 
abuse. 

® Vir. 1. 145, p. 1 j Vya. M. ; Vir. and'M. attribute this couplet to Ndrada. 
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ia return is also guilty of improper conduct, but he who first began 
receives heavier punishment.”* Manu [ch. viii., v. 267]: — One 
defaming a Br^hmana shall, if he be a Kshatriya, be fined a hun- 
dred panas ; if a Vaisya, a hundred and fifty or two hundred ; 
and if a Sddra [he] shall be liable to death.”^ Brihaspati : — The 
punishment of a Brdhmana for giving abuse to a Kshatriya shall 
be fifty panas; to a Vaisya twenty-five ; [and] if to a Sudra, twelve 
and a half.”^ With respect to a Sudra the same author [says]; — 
[A ^utlral who teaches [the ordinances of] religion by [citing] 
10 examples from the Vedas, or is a reviler of Brdhmanas, shall be pun- 
ished by having his tongue cut out.”*’ Manu [ch. viii., v. 275] : — 
" Ho who defames his mother, his father, his wife, his brother, his 
father-in-law, and his preceptor, or who docs not make way for 
his preceptor, shall be fined a hundred panasJ^^ Bhrdta [means] 
the elder brother, because of his mention along with the father 
and the rest. According to the Mitdkshard [cb. ii., 1. 77, p. 1] and 
other [authorities] , this punishment [would follow abuse] in the case, 
of a mother and the rest, even though they were guilty ; and in the 
case of a wife, [only] if she were innocent. Yajnavalkya [ch. ii., 
20 vv. 208, 209] ; — Let a fine to the amount of a hundred panas be inflict- 
ed for abuse threatening injury to the arm, neck, eyes, or thigh j and the 
half of it for like abuse to the foot, nose, ears, the hand, or the like. 
If this [imprecatory threat] be uttered by a feeble person he should 
be fined ten panas ; but if by one able [to carry the threat into execu- 
tion] he should be also required to give security for the safety of the 
person [threatened].”*' The same [ch. ii., vv. 205, 211] : — ‘^Any 
one abusing another thus, ^ I shall have criminal connexion with thy 
sister or thy mother,^ shall be made by the king to pay a fine of twenty- 
five [panas]. The highest fine shall be for him who abuses a Brahmana 
80 learned in the three Vedas, the king or the gods.”^ N^rada : — ” A. 

man calling a degraded man, degraded,* or a thief, [by the 
epithet of] thief, [commits] an offence, but if he falsely abuses 
them the offence shall be twice as great.”® Yajnavalkya [ch. ii., 
V. 204] : — He who by true, untrue, or ironical [statements] ridicules 
persons wanting a limb, or an organ of sense, and the diseased, shall 


t Vlr. 1. 145, p. 1 ; Kam.; Vya. M.; Mit. ch. ii., 1. 78, p. 2. 

• Mit. ch. ii., 1. 78» p* 1 ; Vlr. 1. 149, p. 1 ; Kam. Kulluka explains the term 
to be a punishment in general, such as beating, and not necessarily death. 

» Vlr. 1. 149, p. 2 ; compare with this the text in Manu ch. viii., v. 268. 

40 * Vlr. 1. 149, p. 2. » Vlr. 1. 149, p. 2 ; Mit. ch. ii., 1. 77, p. 1 ; Kam. ; Vya. M. 

- Vlr. 1. 149, p, 2; Kam. ; Vya. M. ^ Vlr. 1. 150, p. 1 ; Kam. 

■ Vlr I 150, p. 1, 
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be fined 'pancm.''^ Usanas He who confesses [that] ^ such a 
thing was said by me through ignorance, or carelessness, envy, or 
familiarity, I will not say so again, * should be fined half the [ordinary] 
amount.’^* End of ' Abuse/ 


ASSAULT. 

[ Dandapa r ush ^ a . ] 

Ndrada : — “ Injury inflicted upon the limbs* of another with the 
hand, foot, weapons, or the like, or by throwing ashes or the like, is 
called dandapdrushya (assault).’^'*' Brihaspati : — The man who hav- 
ing received abuse, returms abuse, or being beaten, returns the blow ; 10 
or ho who stripes one who does him wrong, does not commit an of- 
fence.'^^ Katyayana: — Bhrigu has ordained that the highest punish- 
ment shall be inflicted for cutting oflf an ear, a nose, a thigh, the eyes, 
tongue, the penis, or a hand ; [that of] the middling degree for break- 
ing [or wounding] any one of them.^'^ Ydjnavalkya [ch. ii., vv« 
213, 214] : — A fine of ten panas is recorded [as] the punishment 
for throwing ashes, mud, or dust on a person. Double that sum [is 
recorded] for throwing at him filth,^ the heel, or the spittle. This 
[holds, if the offence be committed] against one of the same [class]. 
But [if the offence be committed] against the wife of another or against 20 
one of a higher class, [the fine shall be] doubled ; if against one of an 
inferior class, the fine shall be half ; if committed through aberration 
of the intellect, drunkenness, or the like, no fine [shall be inflicted].”® 

^ Vir 1. 148, p. 2. The compound is explained by Vijn^nesvara to mean 

thirteen panas and n half (see Mit. ch. 77, p. 1). But for the grammatical in- 
accuracy involved in this interpretation, see Vir. 1. 149, p. 1. Besides the regular 
proportion which bears to 25 would favour the interpretation adopted in the 
translation. 

» Virl. 150, p. 2; Kam. 

» Vir explains the word ufST, which primarily means body, to be (im- 80 

moveable as well as moveable j ; so that the injury referred to in this text would be 
injury to the body as w^ell as to property. 

* Mit. ch. ii., 1. 78, p. 2 ; Vir. 1. 145, p. 1 ; Kam. ; Vya. M. 

* Vir. 1. 145, p. 2; Vir. says it is not here meant that a retorter commits no offence 
whatever, but that his offence is not so great as that of the aggressor. Ndrada*s text 
at p. 137, 1. 33 would justify this interpretation. 

* Vir. 1. 146, p. 1. The first quarter of this text as cited by the Vir. is 

This reading is preferable as being more grammatical, and as adding the lip to 
the list of limbs which it is an offence to injure. 

^ The word in the text it 3T^-2T which is explained to be (tears, phlegm, 40 

&c.) see Vir. 1. 145 , p. 2. 

•Vir. 1. 145, p. 2; Vyo. M. 
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Firshnih [is] the hind part of the foot. K^fcydyana : — '' The fine is 
declared to be fourfold when a vomit, or urine, or faeces, or the like, are 
thrown upon the lower extremities ; sixfold if [thrown] upon the middle 
of the body; but eightfold if upon the head.''^ Ydjnavalkya [ch. ii., 
T. 216]; — ''For holding up [threateningly] a hand or a foot, the 
punishment shall be ten and twenty [fanaa respectively]. The 
middle scale of punishment is declared for all classes for mutual 
pointing of weapons. The same [author says] [ch. ii., vv. 217, 
218] : — '^Tho [fine of] ten 'panas [shall be inflicted] for violent 
10 pulling of the foot, the hair, the clothes, or the hand [of another] ; a 
hundred, for violently pulling a man caused to be tied in his clothes and 
trampling him under foot. The man who causes pain [to another] with 
a stick or the like, without shedding blood, shall bo fined thirty-two 
panas, double that sum if blood be shed.^'*’ Pidetyddi, (pain, &c.) 
The meaning is that a hundred Ipa7ia8 is the fine] for trampling 
a man under foot [after] having tied him in his clothes and pulled 
him violently. The same [ch. ii., vv. 219, 215]: — The middle fine 
[shall be imposed] for breaking a hand, a foot, or a tooth ; for tearing 
the eats or the nose ; for laying open a sore, and likewise for beating 
20 one till he is almost dead. The limb with which any one, not himself a 
Brdhmana, gives pain to a Br^hmana, shall be cut off. The lowest 
amercement is laid down [if the limb or weapon is only] raised; and 
half of it, if the Brdhmana was touched [with the weapons]. Manu 
[ch. viii., vv. 279, 280] : — With whatever limb a man of the lowest 
caste [i. e. a Sudra] shall assault or hurt one of a superior class, 
even that member of his shall be cut ; so ordains Manu. He who 
raises his hand or a staff [against another] shall be liable to have 
hift hand cut off.''^ Katydyana: — ^Slust as [different] fines are 
laid down for vdhpdrushya (abuse) according to the regular or inverse 
30 order of the classes, even so shall fines for assault be imposed accord- 
ing to the same scalc.^'^' Vishnu The fine for every one of many 
persons beating one* shall be double of that declared [for a 
* 66 single offender] Katyayana ; — ‘‘ Just as fine is to be im- 

posed in cases of injury to the organs of the body, so shall some- 
thing be paid [by the offender to the injured] for appeasing [him] and 
for his cure [as may be fixed] by competent men.'^ Tushtikaram 
(agreeable), something giving satisfaction to the sufferer. Sa/niutthd^ 
nam [is] the price of medicines and the like. Panditaik [means] by skilled 

‘ Mit. ch. ii., 1. 79, p. 1 ; Vir. 1. 145, p. 3 ; Kam. ; Vya. M. 

40 • Vlr. 1. 146, p. 1 ; Kam. ; and Vya. M. 

® Id. * Vir. 1. 146, pp, I and 2; Vya. M. 

* Mit. ch, ii., 1. 79, p. 2; Vir. 1. 146, p. 2; Vya. M.; Kam. 

« Mit. cb. ii.i 1. 80, p. 1 ; Vir 1. H6, p. 2 ; Kam. ; Vya. M. 

Vir. 1. 147, p. 1. 
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men. The meaning is — what may be fixed by skilled persons should 
be paid [to the sufferer]. With reference to the beating and the like 
of animals, says Yajnavalkya [ch.ii., vv. 226, 226] : — Forgiving pain, 
drawing blood, cutting off the branches [as horns, &c.] or a limb, the 
fine shall be from two panas upwards^ in the case of minor quadrupeds. 
For cutting off their organs of generation and causing [their] death, the 
middle amercement shall be paid [in addition to] their value. A 
double punishment shall be imposed in the case of [similar injury to] 
superior animals. In respect of damage to trees [says] Manu [ch» 
viii., V. 285]; — '^According to the use and value of trees must a fine be 10 
imposed for destroying them ; this is an established rule.'^® End of 
‘ Assault.* 


THEFT. 

\_8teyam.'] 

Narada specifies three classes of things [which are] the subject of 
it. Earthen utensils, seats, bedsteads, [articles made of] bone, 
wood, or leather, grass, and the like, leguminous'^ grains, and 
cooked food are termed inferior articles. All but silken [kinds of] 
cloth, likewise all beasts except kine j all metals^ except gold, [aud 
grain] like rice, barley, and the like, are termed articles of middling 20 
quality. Gold, precious stones, silken cloth, females, males, kine, 
elephants, horses, and [the wealth] of the gods, Brdhmanas, and the 
king are to be understood articles of the best quality.*^® The 
same [author] here first enumerates open thieves [i. e. cheats or im- 
postors]: — Naigamas [traders], quack-doctors, assessors taking 
bribes, cheats, astrologers, prostitutes, artizans, forgers, and those 
who perform unlawful acts, [false] arbitrators, false witnesses, and 
likewise jugglers [living by fraud or deception] — these are open 
thieve^.**^ Similarly in another Smnti^ [we find] open cheats, per- 
sons dealing in false weights and measures, those who take bribes, 30 
those who practise fraud, impostors, women of ill repute, forgers 

X Vijfi&nelvara states that this fine is always two panas or some multiple of two (see 
Mit. ch. ii., 1. 80, p. 2.) » Vlr. l/l47, p. 1 ; Kam. ; Vya. M. 

8 Yir. 1. 147, p. 1; Kam. For a graduated scale of fines according as the injury 
done is in respect of fruit trees, flower plants, creepers, grass, &c. see the text of 
yish];|La cited by Kulluka in his commentary on v/ 285, ch. dii. of Manu (1. 144, pp. I 
aud 2). 

* Amara Kosa, Kanda ii., Far^ra it., v. 24, (p. 216,) where the different grains 
of this tribe are enumerated. 

* The word used is loha, which means any metal in general, as well at iron ; but 40 
here it is used in its general sense. 

* Vir. 1. 160, p. 2 ; Kam. ^ Vlr. 1. 151, p. 1 ; Kam. ; Vya. M. 

» This is from N&rada, see Viramitrodaya, 1. 15J, p. 1. j Kam. 
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and fortune-tellers, — these and the like are to be known as 
open thieves on earth/^* Brihaspati : — '^That seller who sells an 
article concealing its blemishes, adulterating it, or after repairing it, 
shall be required to give twice the quantity [to the purchaser], and 
likewise pay a fine equal to the [value of the article]. That physician 
who although ignorant of medicine or mantras (incantations), or 
unacquainted with [the nature of] disease, yet takes money from the 
sick, shall bo punished as a thief. Those who play with false dice, pro- 
stitutes, those who appropriate the king’s dues, astrologers, and cheats 
1 0 are swindlers declared as deserving of punishment. Assessors pro- 
nouncing an unjust decision, also those who live by bribery, and those 
who cheat p?rsons trusting them — all these should be banished. Those 
who do not understand the science of the stars, or [of] portents, and 
[yet] expound omens and the like to mankind, shall by all means be 
chastised. Those who exhibit themselves [as religious mendicants] 
with a staff, deer’s skin, and the like, and murder mankind in that 
disguise, shall be whipped by the king’s people. Those who dexterously 
dress a thing of very small value into one of great price, and impose 
[thereby] upon the ignorant, deserve to be punished in proportion 
20 to the amount [gained by fraud]. I'hose who make false gold, false 
gems, false coral, and the like* shall bo required to give back 
* their price to the bujxr and pay a fine of double the amount 
to the king. Arbitrators who become corrupt through favour, 
gain, or other [motive], and witnesses who give false evidence, shall 
be compelled to pay a fine of double [the amount in dispute].”^ 
Vydsa : — Those vvlio are found stealthily walking about at night, 
furnished with implements [of theft] and the like, and those whose 
place of abode is not known, arc to be known as secret thieves.”^ The 
same [author adds] : — A pick-pocket, a house-breaker, a highway 
30 man, a cut-purse, and a stealer of women, men, cattle, horses, and 
other animals arc declared the nine kinds of thieves . Sandhih (joint) 
is the [joint] of a wall, &c. Ydjiiavalkya [ch. ii., v. 274] : — The tongs 
[?. e. the forefinger and index] of the hands of the pick -pockets and 
cutpurses should be cut off [for the first offence] ; for the second offence 
they should bo deprived of a hand or a foot.”® Sandanm [means] the 


^ Vir. 1. 151, p. 2; Kam.; Vya. M. 

> Vir. 1. 151, p. 2 ; Vya. M. » Vir. 1. 151, p. 1 ; Kam. 

* The word used is which is explained by the Vir. to menu one who seeing 

people off their guard cuts off their pockets, &c. see.l. 161, p. 1 ; and by the Mit. to 
40 mean a stealer of clothes (ch. ii.. 1. 87, p. 2.) 

» Vir. 1. 151, p. 1 ; Kam,; Vya. M. 

® Vir. 1. 151, p. 1 ; Kam. The reading adopted by the Mit. and the Vir. in lieu of 
the last quarter of this text is which means ‘ deprived of one hand and 

one leg.’ 
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forefinger and thumb. Manu [ch. ix-^ v. 276] : — The robbers who 
having broken a wall commit a robbery at night, shall have their hands 
cut off, and they should be impaled on a sharp stake by the king/^^ 
Brihaspati : — So also shall highwaymen bo hanged by the neck from 
a tree. [The king] shall cause two fingers of a cut-purse to be cut 
off for the first offence; on a second conviction, one hand and one foot ; 
on the third, ho would deserve capital punishment.’*^ AucjuVi (two 
fingers) [meaning] the forefinger and the thumb. Narada states a 
special rule in [regard] the flight of a thief taking the stolen property 
with him : — A thief shall by every effort be seized by that [officer] 10 
within whose district^ he may have committed theft; unless a trace or 
foot-mark bo carried out [of the district], he [i. e. the village officer] 
shall be made to pay the amount of the loss. Again, when the trace 
[of a thief] having left a certain district is found, but is not carried 
into another definite place, the sdmanias (neighbouring villagers), the 
mdrgapala (road-kocpcrs), and dlkpdhi (those guarding the entrances) 
should bo made to pay the loss.**^ Yajiiavalkya also [ch. ii., v. 272] : — 
The village shall pay when [the theft took place] within its limits, or 
that village to wliichthe trace is carried. If [the theft bo committed] 
beyond one hrom (two miles) [from any village], [the communities of] 20 
five surrounding villages or even of ten villages [vshall pay].**^ 

On [the subject of] kidnapping women, Vyusa [says] : — The 
woman-stealer shall be burnt on an iron bedstead with a fire of grass ; 
the man-stealer shall be set up where four roads meet after having his 
hands and feet cut off. * ° Brihaspati : — Having cut off the nose of 
a stealer of kine and bound him, let them plunge him into the 
water.**‘-^ Ndrada : — [Confiscation of] the whole property is [the pun- 
ishment] for the kidnapper of a woman; death for that of a maiden; so 
shall [the whole property] be confiscated of those who carry off’ horses, 
elephants, or metals; as is ordained by Brihaspati.** ^ ^ The word 30 
Sarvasva (whole property) is to be repeated [in the latter hemistich]. 
Vyasa : — Let them cut off with a sharp instrument half the foot of 


^ Mit. ch. ii., 1. F8, p. 2 ; Vir. I. 151, p. 2 ; Kam. 

* VIr. 1. 15'^, p. 1 ; Kara. ; and Vya. M. 

* Vir. 1. 152, p. 1 ; Mit. cli. ii., 1. 87, p- 2 ; Kam. ; and Vya. M. This text belongs 

to Manu (ch. ix., v. 27/), whose name has been omitted evidently through inadver- 

tence. 

* The MSS. E and II have the following here in addition : — 

: ( At their first offence, cut-purses will have their forefinger and thumb 

cut.) 40 

® The word used is (range). ® Kam. ; Vya. M.; Mit. ch. ii., 1. 87, !>■ 1- 

^ Kam. ; Vya. M. * Vir. 1. 162. p. 1 ; Kam. 

* Vir. 1. 152, p. 1. Vir. 1, 152, p, 1 ; Kam. 
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him who carries off [common] animals.” Narada : — ** Let the pun- 
ishment for stealing animals of a superior kind be the highest fine; 
for stealing the middle class of animals the middling fine ; and for 
stealing mean animals the lowest fine.”^ Manu [ch. viii.^ v. 320] : — 
Vadha (corporal punishment) [should be inflicted] on him who 
steals more than ten Jcivmbhas'^ of grain ; for [the theft of] less he 
shall be fined eleven times as much, and pay to the owner the amount 
of his property/*^ One Jcumhha is twenty prasthas. The same 
[ch. viii., V. 323]; — For stealing principal gems, the thief deserves 
10 capital punishment/’^ Ndrada ; — Capital punishment shall be 

inflicted for stealing more than a hundred [pieces] of gold and silver, 
or the like, valuable clothes and likewise all precious stones. 
Manu [ch. viii., vv. 321, 322] : — The cutting of the hand is the 
punishment approved for those who steal more than fifty gold and 
silver [pieces] and the like, or valuable clothes ; for [stealing] less, 
the king shall impose a fine of eleven times the value. 

* * Y^ijnavalkya [ch. ii., v. 270] : — “ A Br^hmana [guilty of 

theft] should be branded and banished from the kingdom."^’ ^ 
Manu [ch. ix., v. 240] : — Criminals of] the three first classes, 
20 if they perform expiation ordained by law, should not be branded 
by the king on the forehead, but should bo condemned to pay the 
highest fine.”® Yajfiavalkya also [ch. ii., v. 270] : — Having caused 
restitution of the stolen property, the king shall cause the thief to 
be punished by different modes of corporal punishment.”® Ndrada : — 
They who supply food and shelter to runaway thieves, and they who 
connive at their escape, though able [to arrest them] are also partici- 
pators in their guilt.” They are also liable to the same fine. End 
of ^ Theft.^ 


A HEINOUS OFFENCE. 

30 [Sdhasai] 

Its nature is [thus] declared by N4rada ; — Whatever act is done 
by force, by one inflamed by pride is denominated 8dhasa ; [for] Sahas 


^ Vir. 1. 152, p. 1 ; Kam. 

* Kulldka explains a to be a measure equal to 20 fjnf (see his commentary on 
lilia venew Manu L 147, p. 1.) 

» Mit ch. ii., 1. 88, p. 1 ; Vir. 1. 169, p. 1 ; Kam. ; Vya M. 

* Vir. 1. 152, p. 2 Kam. ; and Vya. M. 

* W- ® Mit. ch. ii., 1. 88, p. 2 ; Vir. 1. 162, p. 1 ; Kam. ; Vya. M. 

> Vir. 1. 162, p. 2 ; Vya. M. » Mit. ch. ii., 1. 87, p. 1 ; Vir. 162, p. 2 ; Vya. M. 

•iO • Vir. 1. 152, p. 1 ; Kam. *» Mit. ch. ii., 1. 81, p. 1 ; Vir. 1. 153, p. 1. 
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here [means] force or strength/'* Brihaspati : — Manslaughter, robbery, 
assault on another man’s wife, and both species of p&rmliya (assault) 
are the four kinds of Sdhasa/^^ Uhhayam [means] both; that is abuse 
and assault. Ndrada [says] ; — ^‘Destroying fruits, roots, water, and 
such other things, and agricultural implements, throwing them 
away, treading them under foot, or the like, is declared to be SdJiasa 
of the lowest degree. [Misusing] in the above-mentioned way, 
clothes, animals, food, drink, and household utensils, is declared to 
be Sdhasa of the middle degree. Homicido with poisons, weapons, or 
the like, an indecent assault on another mai/s wife, and anything 10 
jeopardizing life is called Sdhasa of the highest degree.”^ Yajhavalkya 
[ch. ii., V. 273] : — [The king] shall cause to be impaled on a stake 
(sacrilegious house-breakers), likewise those who steal horses 
and elephants, and also violent murderers.” * Brihaspati: — Having 
carefully ascertained who are notorious murderers, and likewise secret 
murderers, and having seized their effects, the king shall inflict death 
upon them by different modes of killing.’’^ The same : — When 
many persons filled with rage beat one single individual [to death], then 
he who strikes him on a vital part is declared to be the Ghdfalca (mur- 
derer).”^' Katy^yana : — who commences a sdhasa, or aids it, so also 20 
he who points out the road, he who gives an asylum or furnishes 
weapons or food to evil-doers ; so even he who advises a battle ; 
he who sets [others] on destruction ; he who stands aloof [i. e. ren- 
ders no help to the sufferer in an affray] ; he who speaks ill [of the 
dead] ; he who approves [of the murderer’s action] ; or ho who possess- 
ing the power does not prevent the offence — all these are participators 
in the deed. [The king] shall inflict on them suitable punishment 
proportioned to the power [of each to suffer].’’^ 

Nurada lays down a special rule in regard to the punishment of a 
Brahmana : — '^This is the law of punishment laid down for all without 30 
distinction save in the case of a Briihmana [offender deserving] death; 

* [because] a Brdhmana is [said to be] not liable to undergo 
* capital punishment. His punishment shall bo shaving of the 
head, banishment from the city, a brand of infamy on the forehead, 
and parading upon an ass.”^ A Brahmana, even though andfatayin (a 
felon), is not liable to death; because of the text of Sumantu [which 
says] : — There is no sin in putting to death persons guilty of felony, 

1 Mit. ch. ii., 1. 81, p. I ; Vir. 1. 152, p. 2; Vya. M. 

® Vir. 1. 153, p. 1 ; Kara. ; Vya. M. 

* Mit. ch. ii., 1. 81, p, 1 ; VIr. 1. 153, p. 1 ; Kara. ; Vya. M. 

* Vir. 1. 152, p. 1 ; Kara. ; Vya. M. ® Vir. 1. 154, p. 1 ; Kara. ; Vya. M. 

« Vir. 1. 154, p. 1 ; Kara. ' Vir. 1. 154, p. 1 j Kara. ; Vya. M. 

* Vir. 1. 153, p. 2; Kam. 


40 



146 


[c. xvin, 6 — 9. 


except kine and Br^limapas/^^ K^ty^yana: — According to Bhrigu, 
there shall be no capital punishment in the case of a felon of the highest 
class devoted to austerities and to reading the Vedas. Capital punisli- 
ment is for sinners who are of a low class. The same author 
declares who are felons : — He who [feloniously] uses a sword, 
ppison, or fire ; also he who raises his hand in imprecation, and he 
who kills by incantations [such as are found in] the Athai'vana [Veda], 
and also an informer to the king ; one who [harasses] his wife by 
transgressing the law, who is diligent in picking out defects [of other 
30 people]; — all these persons and the like of them are to be known as 
felons.^'® Yasishtha also [says]: — An incendiary and a poisoner, 
one who [offensively] handles weapons, who robs [another of his] 
wealth, also he who steals [another's] land or wife — these six are dtOi^ 
tdyins (felons)/^* As for the text of Manu [which says, cli. viii., v. 
350]: — Let a man without hesitation slay a felon who assails him [with 
intent to murder], whether [he be] the preceptor, or young, or old, or 
a Brahmana deeply versed in the scriptures*’ and as for [the text of] 
Katyayana [which says] : — "A felon coming with intent to take one *3 
life should be killed, even though he [the felon] have gone through 
20 the Vedas ; there will be no sin by that [act] of being the slayer of a 
Brahmana.**® [The existence of the words] vd and api [in the above 
two texts] shows that they relate to the slaying of all felons except Br^h- 
manas. The mention of a Brdhmana is [here] made to give force to the 
law by an extreme example. [This is explained] in the Mitdksharii [as 
follows] : — A felon even though a Brahmana is liable to be slain ; how 
much more then [is] any other man ; in accordance with [the follow- 
ing text of] Gdlava [which says] : — He who kills a learned Brdhmana 
that feloniously attacks him with a raised weapon, does not become a 
Brdhmana*s murderer ; did he not kill him, he would really be guilty 
80 of a Brahmana's murder;**® [and also] of the [text of] Brihaspati 
[which says]: — He who kills a IBrdhmaJia^ felon versed in the Vedas, 
and come of a good family, does not commit a Bnihmana*a murder ; 
did he not kill him, he would be guilty of a Brdhmana*8 murder.** [The 
following] is the conclusion [drawn from the above by] the [Smriti] 
Chandrikd [on this subject]: — 'A Brahmana felon coming to kill another 
is by all means to bo slain. A Brdhmana [however] who seizes the 
land or wife or any other thing of another, [and is so far a felon,] is not 
to be killed ; while Kshatriyas and persons of the other classes in simi- 


.Q » Mit. ch- ii.. 1. 10. p. 1 ; Vlr. 1. 7, p. 2. * Vir. 1, 8, p. 1. 

» Mit. ch. ii., 1. 10, p. 2 i Vir. 1. 6, p. 2. 

* Id. * Vir. 1. 6, p. 2. ; Mit. ch. ii., 1. 10, p. I ; Kam. 

« Mit. ch. ii., 1. 10, p. 1 ; Vlr. 1. 6, p. 2; Karo. 

^ Mit. ch, ii., 1. 10, p, 1. 
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lar cases are to be killed/ This is correct ; because the [preceding] 
texts from Manu^ Kdty^yana, G^lava, and Brihaspati having reference 
to a particular felon [viz., one who is] intent upon killing, it is 
proper to take them as exceptions to the [aforesaid] general texts 
of Sumantu and Katydyana [in regard to a felon]. As fOr the 
[following] text of Brihaspati : — He who will not kill a felon of the 
highest class, who performs austere acts of devotion and reads the 
Vedas, though deserving death, shall obtain the merit of [the per- 
formance of] a horse sacrifice/^' this [text] too has reference to a 
felon other than one intent upon killing the killer. Besides [by the 10 
text], '^an excellent Brahmana acting feloniously should not be killed 
[even] in a just fight 2 slaying of a Brahmana felon intent upon 
killing is forbidden in the Kali age. This prohibition in the Kali age 
would be unmeaning, if it [i. e. the slaying of a Brahmana felon] was not 
enjoined by law. Moreover, all works [on Dharmasastra] declare all pro- 
hibitions in the Kali age to refer to acts [specifically] enjoined, [so as to 
give] the word Dhanna (commandment) its proper meaning in [the text] 

“ The wise declare these Dharmas (commandments) to be inapplicable in 
the Kali age.^*^ Therefore in this Kali age a Brdhmana feloniously 

seeking the life of another* is not to be killed [by that other] . 20 
* In other ages, however, he was indeed [liable] to be killed. A 
Brahmana felon other [than one intent upon killing] is exempt 
from death in all ages ; while felons of the Kshatriya and other classes 
are in all ages liable to be killed. This is the bare outline [of the 
subject]. 

Brihaspati declares the punishment for stealing articles of low, 
middling and great value thus ; — One destroying or carrying oft* 
implements of husbandry, or flowers, roots, or fruits, shall be fined a 
hundred or more panas according to his offence. In like manner, 
one destroying or stealing [inferior] animals, cloths, grain, liquids, 30 
and household utensils, shall be fined not less than two hundred panas, 

[In the case of] women, men, kine, gold, gems, and the property of 
the gods> of Brdhmanas, and of females [and other] costly things, the 
fine shall be equal to the value of the property stolen or destroyed. 

Or double the amount may be imposed by kings according to the 
[status of] the thief; or the thief may be [even] put to death with a 
view to the prevention of a recurrence [of the offence].''^ Yausfieyam 


»Vir. 1. 8,p.2; Kam. 

■ Nirnayasindhu, first half, Paricbchheda iii., 1. 62, p. 2, where it is said that He- 
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is Stridhanam [woman's propertyl, Vd means eva (by all means). 
According to Madana, looking to the proper meaning of the words 
Vindsayan (destroying) and liari/t (robber), the [above] text 
belongs to the subject of Sdham (heinous offences) [and not to stej/a 
(theft)]. 

Yajuavalkya lays down the punishment for one who procures the com- 
mission of a heinous ofience [ch. ii., v. 231] : — He who causes the 
commission of a Suliasa (a heinous offence) shall be made to pay 
a double fine ; and ho who does the same by saying, * 1 will give [such 
10 a reward],^ shall be made to pay quadruple the amount.^' ^ Dvaiginy 

yam (double), or chdhirgunam (quadruple,) means double or quadruple 
of the fine imposed on the actual offender. Manu lays down the punish- 
ment for him who by force enjoys a virtuous Brdhmana woman [ch. viii., 
V. 378] : — A Brahmana who enjoys a guarded Brahmana woman by 
force shall be fined a thousand But if the crime be com- 

mitted against such a woman by a man of the Kshatriya or other 
class, Brihaspati [says] : — The king should seize the whole of the 
property of one who enjoys by force [a woman], and having cut off 
his penis and scrotum cause him to be carried about upon an ass.'^® 
20 Kdmayet [means] shall have connexion with the lawful wife of another. 
Kiitydyana imposes the following punishment for forcible enjoyment of 
a married woman of the same class by persons of the Kshatriya, the 
Amiloma (oftspring of a mother married to a man of a higher class) and 
the Pratiloma (oftspring of a mother married to a man of a lower class) 
classes ; — When a man has forcibly obtained enjoyment of a woman, 
capital punishmeut is to be inflicted in that case as it is a transgression 
of duty."''^ Tho same A woman who has been enjoyed against 
her will should be kept in the house, with her person in a sloven- 
ly state sleeping on the ground, and furnished only with a mere 
80 morsel [i. e. bare maintenance]."^ The same : — She who has been 
enjoyed by a man of a low class is to be put away or to suffer death." 
Her death is to bo understood in the case of her [previous] consent 
[to the guilty act]. Ndrada thus declares the punishment of Sdhasa 
of the lowest, the middling, and the highest degree : — ^^The punish- 
ment for it must be iu proportion to the crime. For [a crime of] the 
lowest degree, not less than a hundred [Janas '] ; for one of the mid- 
dling degree, not less than five hundred as declared by those versed 
in the law ; for Suhasa of tho highest grade, the punishment 
is declared to be not less than a thousand [^panas'\. Capital punish- 

40 > Vir. 1. 153, p. 2; Vya. M. ; Kam. 

• Mit. ch. ii., 1. 90, p. I j Vir. 1. 155, p. 2; Kam. 
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riient, confiscatiou of everytliiug (belonging to the criminal), bauisli- 
luent from the city, branding, amputation of [the offending] limbs 
these are the punishments declared for the highest degree of SaJiasa/*^ 
The command for inflicting capital punishment, mutilation, and the 
other punishments, however, [is given] to the king and to no other; 
since to him alone pertains the right of inflicting punishment. End of 
Sdhasa (a Heinous Offence). 


ADULTERY. 

[^Stn- Sang rah an a. ] 

The punishment for forcible enjoyment of another man's wife being 10 
a [species of] ndluisa [a heinous offence] has already been declared. 

As regaVds the fraudulent enjoyment of another's wife of the same 
class, Bi/ihaspati says: — If a man by fraud enjoy [a woman], his 
punishment shall bo the confiscation of his all, and afterwards banish- 
ment from the city with a brand of the m uliebre* 

* [on his body]."'-^ SarvaJuirah [is] that [punishment] which 
takes away the whole property. This punishment [applies in 
the case] of a woman of an equal class. In the case of one of a lower 
[class], the [punishment] is half of this, and of one of a higher [class], 
death. For, the same author [says] The half of that punishment 20 
[which is to be] inflicted [for connexion] with a woman of an equal class 
is imposed in the case of a woman of a lower class. But for connexion 
with a woman of a higher class the punishment of the man is death." 
The same [author] lays down the punishments for the lowest, middling, 
and the highest [kinds of] adultery : — The punishment in each of these 
three cases is respectively the lowest, the middling, and tho highest 
fine. For forcible enjoyment in secret, even a greater [punishment may 
be inflicted],"’ Maiiu lays down the punishment for a vagabond who 
converses with tho wife of another man [ch. viii., v. 854]: — ^'A man 
before noted for vice who converses in secret with the wife of another 30 
shall pay the lowest amercement."'*’ Ydjnavalkya imposes the follow- 
ing punishment for conversation between a man and woman who have 
been both forbidden by their fathers or other [relatives] [ch. ii., v. 
285] : — A woman [erring after] being forbidden should be fined one 
hundred [punas], and a man [under similar circumstances], two hun- 
dred; where the prohibition [has been laid] on both, their punishment 
is the same as [that] for adultery."^ The first distitch has reference 
to prohibition £laid on] either of the parties [only] ; the last, to a [pro- 

» Mit. ch. ii., I 81. p. 1 ; Vir. 1. 153, p. 1. • Vir. 1. 155. p. 1. 

» Vir. I 155, >. 2. * Vir. I. 156, p. 1 i Kara. 
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hibition] laid on both. Yajnavalkya declares the punishment for inter- 
course brought about through the [mutual] desire of both [ch. ii., v. 
28G] : — ^^[For intercourse with one] of an equal class the highest fine 
may be imposed; [with a woman] of a lower class, the middling [line] ; 
and [with one] of a higher class, death [in the case] of the man, and 
the lopping of ears or other [limbs] [in the case] of the woman/^^ 
Kdtydyana : — In [the case of] all offences the woman shall pay half 
of the pecuniary fine which is laid down for a man* Where death [is 
ordained] for a man, a woman shall bo mutilated. With regard to 
^0 intercourse with a Bruhmana woman of loose life, Manu [says] [ch. 
viii., V. 378] : — For intercourse with a willing woman, the fine shall 
be five hundred [paaa.'?],*^^ This relates to a woman of an equal class. 
On iiilSrcoursc with women of a lower class and loose morals, the same 
[author says] [ch. viii., v. 385] : — A Brahmnna shall bo lined five 
hundred [puHc.v] for intercourse with an unguarded woman of the Vaisya, 
Kshatriya or Sudra class, and one thousand for [intercourse] with 
a woman of the tribo of Anti/ajay^ As for [the text of] Manu 
[ch. viii., V. 883] : — A Brdhinana having intercourse wiili a guarded 
woman [of the] two [classes, viz., Kshatriya or Vaisya] shall be 
20 fined one thousand [panas]’^^ it refers to a virtuous 'woman. Manu 
declares the punishment of a Siidra for intercourse w'ith a woman 
of a higher class [ch. viii., v. 37i] : — A Sudra having intercourse 
with a woman of a twice-born class, whether guarded or unguarded, 
shall lose the part [offending], and [farther] his whole wealth when [slie 
is] unguarded, and everything [including his life] when [she is] guard- 
ed.'”^ The meaning is : — A Sudra having criminal intercourse with 
an unguarded woman of a twice-born class, shall have his offending part 
cutoff, and all his property confiscated ; and when [she is] guarded ho 
deserves the confiscation of his property and death, Gautama: — For 
30 adultery with the wife of the preceptor, the man^s offending part shall 
be taken away, and all his property confiscated ; [and] if the woman be 
guarded, let him further suffer death. Manu [ch. viii., v. 37G] : — But 
if a Vaisya or Kshatriya have intercourse with a Brahinana woman who 
is unguarded, the Vaisya shall be fined five hundred Q:)ftnrtc«f] and the 
Kshatriya a thonsand.^^^ The same [oh. viii., v. 377] : — Both of them, 
however, if they commit that offence with a Brdhmana woman who is 
guarded .sliall be punished like Slidras, or be burnt in a fire of dry grass 

' Vh 1. 155. p. 2, Kfttn. ; Vya. M. Vijfi^nesvnra refers this text to the case of a 
forcible connexion, Nilakantha in referring it to a connexion with consent is support- 
40 eA by the VIr. . * Vir. 1. 165, p. 2. 
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or reeds.^^‘ The same [ch. viii., v. 382 ] : — If a Vaisy^ have criminal in- 
tercourse with a guarded woman of the Xshatriya class, or a Kshatriya 
with [a similar] one of the Vaisya class,* they both deserve the 
* same punishment aa in the case of an unguarded Brdhmana 
woman/^^ The meaning is: — [The fine is the] same as that 
which is imposed for connexion with an unguarded Brahmana woman. 
Vasishtha: — If a Kshatriya have intercourse with a Brahmana woman, 
he should be tied with a bundle of long grass and thrown into the fire; 
the same [should be done] if a Vaisya have sexual intercourse with a 
Kshatriya woman ; and likewise if a Sddra [commit the crime] with a 10 
woman of the Kshatriya or of the Vaisya class.^^^ Ndrada: — 
who has criminal connexion with any one of [the following] women, 
[namely,] the mother, the mother’s sister, the mother-in-law, the. 
mother’s brother’s wife, the father’s sister, the wives of a father’s bro- 
ther, a friend, and a pupil ; a sister, her [i. c. sister’s] friend, a 
daughtcr-in-law, a daughter, and the wife of the preceptor, every 
woman descended from the same family, any woman \vho has sought 
[the man’s] protection, the king’s wife, a lyravrajitd (a female de- 
votee), the [man’s] nurse, a virtuous woman, and a woman of the 
highest class, is said to be a gxirutal])aga (a violator of his religious 20 
precej^tor’s bed). No punishment save that of cutting off his secret 
parts is laid down for such a ci’imo.”*^ Yajuavalkya also [ch. iii., vv. 
232, 233] : — A man who has connexion with his father’s sister or his 
mother’s sister, or with Lis mother’s brother’s wife, and also with his 
[own] daughter-in-law, with his step-mother, his sister, so also with 
his preceptor’s daughter, or his preceptor’s wife, or with his own 
daughter, is a gurutalgpaga (the violator of his preceptor’s bed) ; 
his privy parts being cut off, capital punishment should be inflicted 
on him, and iho same for the woman, if she were consenting 
to the act.”^ This punishment however is not to bo inflicted on 30 
Brahdmanas ; for among tlie texts of Brihaspati referring to 
Brdbmanas, we find : — One [Brdhmana] who has been guilty 
of committing adultery with another man’s wife should be punished 
by painful brands and banished. One, not a Brdhmana, doing 
the same guilty act, deserves any punishment up to death.” Sankha 
and Likhita say: — ^*With whatever member any particular offence is 
committed, that very member should be cut off except [in the case of] 
a Brahmana.” Ydjuavalkya declares the punishment of a Brdbma^a 

^ Mit. ch. ii., 1. 90, p. 2 j Vir. 1. 155, p. 2; Kara, j and Vya. M. See Kulluka’s com- 40 
raents on this verse. 
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having connexion with a female slave or the like [ch. ii., v. 290] ; — 
A man [having intercourse] with an avaruddhd (protected female 
slave) and Bhujishyd (another's mistress), shall be required to pay a 
fine of fifty panas^ even though intercourse with them be fin other re- 
spects] permissible.” ‘ Avarnddhdhlmeans'] female slaves forbidden by 
their master to have intercourse with other men. N^rada : — ''An un- 
chaste [married] woman [who is] not [of the] Brdhmana [class], or a 
professional prostitute, a female slave, who has left the family [protec- 
tion], may be carnally known by a man of the same or a higher class ; 
10 [but] not by a man of a lower class. But if such women be the 
kept mistresses [of some persons], the offence [of approaching 
them] would be that [of approaching] another man's lawful wife/’“ 
The word Abrdhmani [in the text] is an adjective qualifying the 
word Svairini, Svairini [means] an unchaste woman [who is her] 
own mistress. Nishlcdsini [means] an unchaste ^oman who has left 
the family. Y^jnavalkya [ch. ii., v. 274] : — "If a man have connexion 
with an Antyd woman he should bo branded with an obscene mark, 
and banished. If a Siidra [act in such a manner], he is similarly liable to 
be branded. But if an Antyd have connexion with a woman of any of 
20 the four classes of Ary as, he shall be put to death.'’’ The punishment 
for an indecent assault committed by a woman is thus declared by 
Ndrada : — " That female who ’going to a [man’s] house, excites him by 
tickling him or the like, and so causes him to have intercourse with 
her, should be punished, as declared [by sages], in half the fine pre- 
scribed for a man [guilty of like conduct]."'*' 

Yaina prescribes the punishment for women of the Brdhmana and 
other classes who have criminal connexion with a Sddra or the like. 
"A Brahmana woman who, overpowered by desire, seeks [the com- 
pany] of a Vrishala, should be caused by the king to be devoured by 
SO dogs at the place of the executioners, A Brdhmana woman who has in- 
tercourse with a Vaisya, or even a Kshatriya, shall have her head shaved, 
and shall be carried about upon an ass."^ Vrishila [means] a Sudra, 
Tadhyaghdtinah [means] executioners; at their place [the execution 
is to take place]. This punishment, according to the Chandrik^, is for 
excessive attachment [to the paramour], Y^jfiavalkya points out the 
means of determining [the act of adultery] (ch, ii,, v. 283) : — "A man 
should be caught in the very act of adultery ; or while holding each 
other's hair, or by other signs of excitement, or by the admission of 
both."® From the expression dvayoh (of both) there is no proof of 

40 » Vir. 1. 166, p. 2; Kam. ; Vya. M. 
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adultery upon the confession of one only. As regards slander says 
Y^jnavalkya [ch, ii., v. 289] : — He who utters a [true] slander- 
against an [unmarried] woman shall pay a hundred {lianas), but for a 
false accusation [he shall pay] two hundred. For connexion with a beast 
he shall be made to pay a hundred, and the middling fine for con- 
nexion with a distressed woman or a cow.*^‘ Moreover [ch. ii., v. 
293] : — If a man have intercourse with a woman in an improper part, 
or make water, or void excretion [before women], he shall be fined 
twenty-four 'panos;^ so also he who has connexion with a female 
* devotee.”^ Dfndm [means] distressed, even one's own wife. 10 
The meaning of ahhimehatalL (of one making water) is that of 
him who shall perform his evacuations or the like before a woman. 
End of ^ Adultery.’ 


DUTIES OF MAH AND WIFE. 

(Stri->p)un-dharmah . ) 

Now the punishment for a husband who abandons a virtuous wife, is 
thus declared: — ^^Tho husband who abandons a wife that is obedient, not 
evil-tongued, dexterous [at her duties], virtuous and devoted to her 
husband,^ shall be restrained with a fine by the king.”^ Yc^jnavalkya 
[ch. i., V. 7(1]: — Ho who deserts a wife [that is] obedient to hi6 20 
commands, diligent [at her duties], mother of an excellent son, and 
speaking kindly, shall bo compelled to pay the third part [of his wealth 
to her]; or if poor, to provide maintenance for hcr.”^ The same 
author says with respect to a wife [ch. i., v. 77] : — Wives should do 
the bidding of their husbands. This is the highest duty of a wife. 
Even if he be tainted with a primary sin, yet let her wait until he be 
purified.” End of ^ Duties of Man and Wife.’ 


GAMBLING AND PRIZE-FIGHTING. 

{Dyutasanidhvayau. ) 

Ydjnavalkya [ch. ii., v. 201] : — [Payment of] that which has been 30 
won publicly in an assembly of gamesters in the presence of the master 
of a gaming house, and when the king’s share has been paid, shall be en 
forced, but not otherwise.”® Prasiddhe [means] not in sberet. DMrta- 
mandale [means] in a gaming house. Sahhikah [means] a superinten- 

^ Vir. 1. 157, p. I ; Kam.; Vya. M. * VIr 1. 157, p. 2 ; Kam. ; Vya. M. 

* Vir. here reads prajdoat'im (with issue) instead of pativratdm (devoted to her 
husband) (1. 159, p. 2). 
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dent of gambling appointed by tbe king. The meaning is that theking 
should cause to be paid whatever was won under the [just mentioned] 
circumstances, and nothing else. The same [author] lays down the 
punishment for ono guilty of fraud in gambling [ch. u\, v. 202] : — A 
man who plays with false dice or by deceit, shall be branded and banish- 
ed by the king/’^ Upadhih means] fraud. Mann declares the pnuish- 
jnent for gambling without permission from the king [ch. ix., v. 224} : — 
The king should punish all those who [themselves] gamble or cause 
[others] to gamble wbether with inaniinato or animate things, and tho 
10 Siidras who adopt the marks of tho twice-born/'^' Dvijcinn'gdm, (the 
marks of tho twice-born) is [wearing] tho sacred thread, reading the 
Vedas, or tho like. Yujiiavalkya thus declares the law of gambling 
{difiUa) to apply to prize-fights [ch. ii., v. 20[)] : — “This very law 
should be understood to apply in tho case of Samuhvaya (prize-fight- 
ing.)’^^ Tho [term] praoii-d yuia (gambling with animals) is an 
adjective qualifying Smnahvaya, and means the same thing. End of 
‘ Gambling and Pi‘izc-fightiiig.^ 


MISCELLANEOUS. 

{Tfaliniakam.) 

20 Ydjiiavalkya [cli. ii., vv. 295 and 296]: — “Ho who either omits or 
adds anything in writing to tho king^s edicts, or he who allows an 
adulterer or a thief to escape [shall suffer] the highest amercement.'*' He 
who defiles a Brdhmnna, a Kshatriya, a Vaisya, or a Sudra by feeding 
him with tilings not fit to be eaten, ^ shall be [respectively] 
* amerced with line lor tho highest, the middling, and tho lowest 
Sahasa (a heinous offence) and [half of the last].^^ Ahhahshyayn 
(things not lit to be tasted), f.c. intoxicating liquors, urine, fmces, and 
the like. Tho same [ch. ii., v. 297]: — “Ho who deals in false gold 
[as pure], and he who sells unclean meat, should be maimed and com- 

30 polled to pay the line for the highest sdJiasa (heinous offence),'' 
V'hndni^aiii (unclean meat) [as] the llosh of cows and the like. Accord- 
ing to tho Mitakshara, [ch. ii., 1. 93, p. 1] by the use of tho particle 
cha (and), mutilation is also [intended]. Also [ch. ii., v. 300]: — “ The 
master of any animals whether possessed of teeth or horns, who, having 
the power, still fails to relieve [any one in pain from it when attacked]^ 
shall be lined in the lowest amercement, and in double [that amount] if 
the sulferer likewise cry out [for help] beforehand." Vilromh [means] 
cryiug out. Manu [ch. viii., vv, 290, 297, and 298] : — ‘‘ For killing a 
man, a One equal to that for theft shall be instantly imposed, half that 

40 ’ Viv. l. 224, p. 2 ; Vvn. U. * Vir. 1. 2-24, p. 2 ; Ktim. and Vya. M. 
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amount for largo animals such as a hull or cow, an elephant, a camel, 
a horse, and the like; for killing vei’y small animals, the fine shall be 
two hundred \_])ana,s'], and fifty for handsome quadrupeds or birds. 
For an ass, a goaf, or a sheep, the fine shall be five inaKhalcas; and one 
rnafilialm iov killing a dog or a boar/^ This fine must be understood 
to be over and aboN the payment of the value of the [animal] killed. 
Yajnavalkya [ch. ii., vv. 301 , 302] : — lie who charges a gallant as a 
thief, shall be made to pay five hundred [/lU'/ms] as a punishment. 
For him who taking money [from an offender] lets him go, eight 
times its an)Ouut is ordained [as the line].’^ Vimj'injiJj means having 10 
received, The king should banish, after cutting out his tongue, that 
man who imprccait'.s evil against him, who calumniates him, or who 
divulges his secret counsels."’' Anhlthim [means imprecates] his death, 
or the like. Akro.^a (abuse) [such as] saying, ^ May thy reign not 
last’, or the like. Manu [eh. ix., v. 275] : — Men who rob the king's 
treasure or [ubstinadely] oppose his commands, and those who help 
his enemies, shall be punished by various modes of punishment."^ 
y lijhavalkya [ch. ii., v. 303] : — The punishment of him, who sella 
what was on a dead body, and likewise of him who strikes his precep- 
tor, and of him who seats himself in the king's carriage or throne, is the 20 
highest amercement {(lUinim Suluiso.)/^ Mrlidiigalag:ia7Ji [means] what 
is on a dead body [such as] the clothes of the dead or the like. The 
same [ch. ii., v, 30 !]: — The punishment of him who puts out both 
eyes [of another], who performs acts forbidden by the king, or who 
being a iSiidra lives as a Brdhmana, shall be eight hur. Ired (panas.y^^ 
The meaning is [the jiunishment abovementioned is] for him who puts 
out both the eyes [of another], for him who does an act prohibited by 
the king, and for a Siidra who lives by the profession of a ErMimana. 
According to the Miiriksara [ch. ii., 1. 94, p. 1], which quotes another 
Smriti: — If he [o c. the Siidra] assumes the sacred thread for taking 80 
food at a Sraddha, he shall have a line resembling the sacred thread 
imprinted [on his body] with a red-hot rod." 

The same author propounds the punishment for those who make 
unjust decisions [ch. ii., 305, 306] ; — An unjust decision should be 
revised by the king and the sahhijaa (assessors), together with the 
person in whose favour it was given should be fined in twice the 
amount [in dispute]. If a man, though he have justly lost his cause, 
thinks, ‘ I am not [justly] conquered,’ and again come into court, he 
when again nonsuited shall bo made to pay a double fine."^ 

Here [/. e. in this work], where mere number is mentioned without 40 
the object [to which it refers], it must he understood to refer to panas. 

^ Vir. 1. 255, p. 2 ; Kam ; Vya. M. The fourth quarter of this text as quoted by 
the Viramitrodaya is ^ hi» property confiscated). 

® Kain. and Vya, M. ® Kam. 
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[o. xxiT, 3 — 7. 

The pciua is a copper piece equal in weight to the Kdrshci [of 1C mashan^f 
from this verse in the dictionar^^ A pana is made of copper of the 
Karsha [weight].’'^ A Karsha is the fourth of &pala. And i^pa7ia is 
thus defined by Bhdskardcharya,— A Kdkini is twice ten Kauris, and 
four KdMnis make a pana '*^ 

Now, as regwd^theUttamasdhasa (highest fine) and other fines :-~''Tho 
Uttamasdhasa(tho highest fine)ia afineof one thousandand eighty panaa f 
the madhyama sdhasa (middling fine) is pronounced to be half of it, and 
the half of that [again] is declared the adhd'inci sahetset (the lowest). 
10 Moreover, if in any of the aforementioned crimes, repression is not attain- 
able by fines regulated after the above specified scale, even a greater 
fine may be imposed. For, says Apastamba Banda (punishment) 
is so called because it represses [a culprit] ; therefore those unrepressed 
by the [fine already inflicted] should be brought into subjection. ^ 

Again, Ndrada points out some exceptions in the punishment of con- 
fiscation of a man^s all : — ^^Even when confiscation of ail that a criminal 
possesses is enjoined, it is not fit that the king should take away his 
weapons, if a soldier, the beasts of burden or other (conveyance) ot those 
who subsist by carrying for hire ; the ornaments of professional pro- 
20 stitutes; the musical instruments of musicians, or those iraple- 

* ments by which artizans subsist ; in short, anything^ by which 
any person gains his livelihood. 

Yiijnavalkya [ch. ii., v. 307] declares what is to be done with a fine 
leviedunjustly:—'' What has been obtained through injustice by the 
king as a fine, should bo devoted by him to Varuna, and given with his 
own hands to Bntlimanas on being increased thirty-fold. The mean- 
ing is, ^let him give thirty times as much to Brahmanas, having vowed 
it to Yanina under a ritual.^ End of the * Miscellaneous.' 


In the middle regions, famed for [good] acts, in the vicinity of 
30 the auspicious confluence of the Charmanvati and the Yamun^, 
[stands] the famous city of Bliarii, whereof the [reigning] king is 
Bhagavantadeva, devoted to the lotus-eyed [/. e* God]. 

Thus ends the Vyavahdra Mayilkha (the ray relating to municipal 
law) of the Bhagavadhhdskani (the suu) composed by Bhatta Nfla- 
kantha, son of Sankarabhatta, who was the jewel of learned men, the 
head of those who have ti'avcllcd over the Mfmdnsa [ocean] from one 
end to the other, and son of the learned Bhatta Ndniyana, the preceptor 
of the whole world, [compiled] under the orders of Sri Bhagavantadeva, 
who is the lord of kings, and an ornament of the progeny of Sagara. 


40 ^ Auiorakosa, Kanda ii., Varga ix., v. 88. 

3 Vir. h 225, p. 2 ; Kiira. ; Vya. M. 


® Lil^vati, V. 2. 



YAJNAVALKYA-DHARMASASTEAM. 

(INSTITUTES OF YAJNAVALKYA.) 


ACHARADHYAYA. 

CHAPTER [I] ON RELIGIOUS AND MORAL OBSERVANCES. 

SALUTATION TO GANESA ! 

[Introduction.] 

1. Tho Munis'^ having worshipped Y^jnavalkya, the lord of Yogim,^ 
said, 'tell us completely the d/iflrmas (duties) of the classes, orders, 
and the mixed. 

2. That chief of the Yog ins, resldont of Alithila,* having meditated 10 
for a moment, spoke to the sages [thus] : 'know [that] the duties 
[ which I am going to describe relate ] to the country where the black 
antelope [ lives ] / 


1 The thoughtful. 

® Yogi, one who has subdued his passions. VijSanesvara calls him the chief of 
Sanaka and other sages ; but San aka and others appear in the Krita yuga or first age 
of Hindu history ; w'hereas Yajilavalkya, the author of the present Smriti, appears to 
have lived at a much later age. He is sometimes styled Yogi and sometimes Yog'indra, 

3 By classes is meant 1, Bh^lhmanas ; 2 , Kshatriyas ; 3 , Vaisyas ; and 4 , Madras. 
Orders signifies the four stages of the life of a twice-born Arya, namely, those of 20 
Brahmachdi’in (or student), Grihastha (or householder), Vanaprasthn (or the hermit), and 
Sannydsi (or the retired sage) : “ the mixed** means according to the Mitdkshari the 
mixed classes, who are beyond the pale of the four regular classes and the four orders j 
and whom the author calls itara or the others. The present law is thus limited to the 
above classes and orders, and the mixed classes of two sorts, viz., the anutoma and the 
pratiloma, or the issue of mixed marriages in the direct and inverse order of the 
classes respectively, 

“ ^ compound of aTPinf, and And as frfTls ^ pronoun, 

its sixth case w'ould be But in the case of a Pdnini ch. i., quarter i., 

31, '* would treat such pronouns like ordinary substantives. 30 

* See Brihatsamhitfi p. 88 (ch. xiv., v. 6,) where the Maithila country is de- 
scribed, of which Mitliild is the capital. He was the spiritual preceptor of Janaka, the 
king of Mithila, and discoursed on various religious topics in the Bpibad^ranyaka- 
Upnnishad. He is the Eishi of the White-Yajurveda, 

® This animal is described to be indigenous to the country of the Aryds. In tlie text 
it is stated to be the Krishna mriga (the black antelope). VijSdnesvara translates it 
into KVis^? 2 a- 5 dra. Sankarabba^ta in the preface to the Vratarka cites Manu (ch. ii., 
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3. The Veddii, along with the Purdnas, the Nij&ya^ the Mimdnsd, 
the BharmamstvaSj and the Anyas are the foui’teeu seats [or sources] 
of knowledge and duty. ' 

4—5. Mann, Atri, Vishnu, HiWta, Ydjnavalkya, Usanas, Angiras, 
Yauia, Apastaiuba, Sauivarta, KtUyayana, Biahaspati [4], 

Pardsara, Vyasa, Sankha, Likhita, Daksha, Gotama, Sat/itapa, and 
Vasishtha; these are the propouuders- of the dharmasdsfra [5]. 

V. 23) thus: W 1 II 

which menus “ That country should be known as fit for sacrifices, where the black 
10 antelope spontaneously roams ; a country other than that is one of Mlecchas and 
says that the country to the west of the Sindhu {i. e. the Indus) is to be excepted from 
the countries fit for performing sacrifices. The Aryds have always considered this 
animal as the purest. At the time of the Upannyana ceremony of a Brfihmaua, the skin 
of the black antelope must be worn: see Manu ch. ii., v. 41. Prayogaratiia by 
Nar^yana Bhatt.a, [qr^^Tf^T Translation For wearing, the skin of the 

black antelope or], Apastnniba cited by Kullukubhiitta says (to the 

Bralnnnua, the skin of the black antelope). Aavalayana recommends the skin of the 
antelope, without fiualifyiug it as black. Among the sixteen great or things 

to be bestowed on Brahmanas, the skin of the black ante!o]>e is one. In the Soma 
20 sacrifice, the horn of the black antelope is recommended for the purpose of scratching 
during the time of the sacrifice, so that the hand may not contract any impurity 
during that process. 

^ The fourteen sources are the four VedaSy {Bik, Yajuh, Sama, and Atharvd,) the 
Purdnas (beginning with the* Bnihina), the Ab/cbya jihilosophy of Gautama, the Mmdmsa 
philosophy of Jaitniiii and the Dkarmu^^dstras (beginning with that of Manu), 

and the or six complements of the Vedas [that is Siksftd, Kalpa, Vy-dkarana 

(or grammar) Nirukta, Jyot'isha (or astronomy), and Chkaudas (or prosody)], 

See Sikska:— ‘‘3r=?C-,iTr^ 5 II 

1'^ BT'T pi' sziT?rr”f ?F;tli ” 

80 Translation : — Ckhandas [is] described as the two feet of the Veda, the Kalpa [sutras 
or aphorisms], as the two handS;; [while] the Jyotisha (or the science of the heavenly 
bodies), [is] said [to be] the eyes, and the Nirukta the ears ; the ^ikshd [is] spoken of 
as the nose, [and] the Vydkarana (or grammar) as the mouth. 

* The word in the original is Prayojakdh (T^pSlW:) which some lexicographers 
would render by ‘law-givers’ (see Monicr Williams’ new Sanskrit and English 
Dictionary, p. 610). But prayojakdh signifies the causer or propounder, the person w ho 
causes another agent to act. See Sabdastomamahanidhi by Tfirdnath Tarkavdehaspati 
Bhnttacharya : p. 278. ( T 

II II )' -And it seems that it would be better to 

40 consider Manu and the rest rather as the causers, than as the actual waiters of the 
Srnritis which hear their names. For, to begin with the list, Manu himself is the 
prayojaka or the causer, and Bhpigu, the author of the Smriti which bears Menu’s 
name. Each chapter of Manu ends thus 

which means “ [Here ends] a certain Adhy^ya (chapter) of the Samhitd (text) composed 
by Bhrigu in the dharmamHra (a legal treatise) of Manu.” In the case of the 
PmriJkara Smriti also, Suvrata is the author, and Par^isara is evidently the sage at 
whose command the work was composed. Thus I 
irrnfrW^ This is the reading found in the Calcuttit 
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0. Things given from [motives of] faith^ in the [proper] country, 
at the [proper] time, by the ways [prescribed by the Sastras,] to 
a proper person are the cause of Dliarma [or virtue].^ 

7. The source of Vlifirma is described to be [1] the Veddtf, [2] the 
Smritij [3] tho practice of good men, [4] what is acceptable to oue^s 
own soul, and [5] tho desire produced by a virtuous resolve. ^ 

edition of the Smritis by Pandit Jibananda. An old MS. in iny possession gives 
the latter hemistich as * The meaning is : — “ The 

sage Snvrata composed the dharmasasira (a treatise on law) in 3300 verses as pro- 
pounded by Pardsara,” 10 

In the case of tlie YdjTiavalkya Smriti also, YnjnavaJkyn cannot he the author of the 
Smriti ; for, the wriccr begins it by invoking Yajnavalkya (see Sloka 1st), and in the 
above enumeration again, the fourth law- giver is stated to be Yajnavalkya. The author 
of the Mitdkshard again in his comments puts him at the top of Sanaka and other 
Yoyis of the Krita age. He therefore places him fur into a remote antiquity. 

It seems therefore that the Smriti is the collection of the prece[)ts of Yajnavalkva 
by a follower of his school. This conclusion is also suggested by Mitramisra in his 
W'ork entitled the Viramitrodaya. 

Vijuanea vara in his commentary on the first verse says 
^ I I which means “ some dis- 20 

ciple of Yajfiavalkya composed [the present treatise] by condensing the jurisprudence 
propounded [to him] by Yajhavalkya in the form of question and answer.’’ 

1 See Bhngavadgita ch. xvii., v. 20 ' This 

seems to be the authority adopted here by YajGavalkya. 

HemddrisChaturvargaChintdmani, Danakh:inda(vol. I.pp. 14, 15) thus discusses the 
six essentials of ddna (gift) from which virtue arises : — ^^rff 

1 ^ ^ i%t 1 1 i f?r qr ^ : I 30 

^ ^iTf ?T II 

“ The giver, the receiver, faith, [the thing] to be given according to law, the place, 
[and] the time — these are known to be the six constituents of gift. 

That giver is approved of, who is not [afflicted with] a bad disease, who has a 
desire to give, who is in no difficulties, who U pure, and who lives by blameless work. 

‘‘That Br4hmana is declared [to be] a proper recipient [of a gift], who is pure in 
three [things, viz., learning, birth and conduct of life], whose means are limited, who 
is humane, who has no defective sense, and who is free from the vice of lechery. 

“ Faith is said then [to exist] when [the giver] is always courteous and highly 
pleased on seeing mendicants, receives [them properly] and does not carp [at them]. 40 

“That wealth, whether small or great, which is earned with [honest] labour, which 
brings no compunction and doesnot injure another, is said to be [a proper object of] gift. 

“ That place and that time are the best for gift, where and when [respectively, the 
thing given] is hard to get and desirable.” 

• See Mann, ch. ii., ▼. 12 : — 

which means “ The source of Dharma is fourfold-T-[t»z,] the Veda, the Smriti, the 
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8. Of all acts — [such as] sacrifices, ceremonial observances, repres- 
sion of sensual tlesires, harmlossness, gifts, and the study of the Vedds, 
this is the hestd/iarniffy [namely] viewing one’s own self by [means of 
the] Yoga^ (abstraction). 

9. Four [men] versed in the duties prescribed by the Vedas or 
versed in the three sciences [constitute] an assembly.^ What it speaks, 
is dkarma ; or that which one, the best solf-knower,^ [speaks]. 


prnctioe of the good,,iuid what is acceptable to one’s soul.” The same thus speaks of 
the Vedis and Sra^pitis (ch. ii., v. 10) : — 

** [The term] Sruti reiers to the Vedas, and Smriti to dharmaidstra (a treatise 
oflsw). They should not be called in question in any matter, for the Dharma 
(duties) was elucidated by them.” And again about Saddchdra or the practice of good 
men [ch. ii., vv. 17, 18] : — 

n ^ II 

q" 3TrqiT; qrtMqnrm: l 
UT^rwTdi’ ^ H^iqrri’ ii 

20 ‘‘ That country being created by God is termed Brahmdvarta, which lies betw'een the 

rivers Sarasvati and Drishadvati. The usages of [the four] classes and the mixed 
[classes] living iu that district, which are handed down from generation to generation, 
are termed the usages of the great.” About what is acceptable to one’s soul, Vijnanes- 
vara observes that this consultation of one’s own mind is to be made only in the case of 
optional performances ; as for instance when the question is whether the investiture 
with the thread i.s to he performed in the eighth year of the boy from birth or from 
conception (Mit, ch. i., 1, 2, p 1.) 

^ : II (Seethe Sarvadarsana-sangraha, p. 164.) 

“ Yoga is the concentration of the powers of the mind.” See the Pdtanjala Yoga- 
30 Sfdram (p. 1) for the comments on this aphorism. Sec further on (ch. ili., vv. 147 and 
148) where the author describes Yoga in the section on Adhydtma or self-knowledge. 

® As to who arc Traividya, Manu says [ch. xii., v. Il2j : — fTFT^- 

il 

“ That parishat (assembly) is enjoined in deciding disputes about Dharma (duties), 
[ivbich consists of] not less than three men knowing the Rich^ Yajush, and the 
S^man Vedds.” 

® As to a pars/ifl# or assembly, see Manu, ch. xii., vv. 110 to 114. Yijnnvalkya 
makes the assembly to be while Manu makes it The constitution of the 

law'-giving assembly is somewhat diflfcrently laid down in these two works. The 
40 Mitdkshard makes it consist of four Brdhmanas learned in the Vedas and 
DharmaSatras, &nd holds “ the three,” in the above verse to mean “a concourse of 
three who have studied the three sciences” without defining those sciences. 

* What is Adkuydima-vidyd or self-knowledge, Yajuavalkyn describes in ch. 
iii., vv. 126 to 206. The "one priest” described in Manu ch. xii., v. 13 is evidently the 
same as the ndhydfmavittamah in the above verse. On this subject Bl'ihaspati says : — 

translationi^where 

seven, five or three Brahmanas versed in the Vedas and Dharmds (duties) are sitting, 
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10. The 1, Brahmana/ 2, Kshatriya; 3, Vaisya; aud 4, Sddra: — 
thfcde are] the classes ; and [of these] the three [first] are dvijas’^ 

or twice-born. Their ceremonies from conception to the funeral 
[are performed] with Mantras.^ 

11. In season, the ceremony of Garhhddhdng or conception ; before 
the quickening, the ceremony of Pitmsavana, or that which creates 
the male ; in the sixth or eighth month, the s'manta ceremony 
or parting of the hair ; at birth, the Jdtakarmaii or ceremony of 
birth.* 

12. On the 11th day [afterbirth] Ndwalcarana^ (or naming rite) ; 10 
in the fourth month, nishkramana^ or taking out [the child to see 
the sun or the moon ]^^ ; in the sixth [month], annaprdkana^ or eating 
boiled rice ; chiiddkarman,^ or tonsure right to be performed according 

to family custom. 

13. In this mannei’, the sin produced from the seed and the womb 
is destroyed.® These rites [are performed] silently^® for women; their 
marriage however [is performed] with Mantra texts. 

14. The upa-ndyana^^ (or carrying near to the preceptor for 
investiture with the sacred mantra) of a Brdhmana [is to be performed] 


it is equal to a sacrificial assembly.** See Borrodaile*8 translation, Stokes* H. L. 20 
Books, p. 13. 

* See the Mahdbharata, Vanaparva, Nahiislifikhyina. 

* From cfei, two, and j’dya/e, is born. See Manu ch. ii., v. 169. 

Mantra signifies Veda or Smriti texts. The ceremonies of the Madras are to be 
performed with Puranik texts. 

* See V. 79 of this chapter, and Manu ch. iii., vv. 45, 47, with Kulidkabhatta’s 
comments thereon. 

® See Manu ch ii., vv. 30, 33. ® Id. v. ' Id, 

* Id-, V. 35. The head of the child is all shaved, save one, two, three, four, or 
five locks of hair which are left, and these are the Chuda or locks. The number of the 30 
locks depends upon the pravara of the child. See above, vv. 3 and 7, where among 
the sources of the law laid down, family custom is not to be found, whereas itsiDinding 
force is here expressly recognized. 

® Manu ch. ii., v. 27. See supra, v. 10, p. 5. 

Upandyana or upanayana means bringing near. The studenl is brought near 
the preceptor who instructs him in the Gdyatri, the sacred Vedic verse, to make him 
fit to receive instruction in the Vedds. Upanayana is the correct word according to 
grammar, but most Smriti ^vriters make it upandyana, and Bhafctojidikshita, in his 
comments on the twenty-four Smritis, defends the latter at great length ; but Samskd- 
rakaustubba says that upanayana is the idiomatic word, audits principal part consists in 4(11 
initiation with the Gdyatri, and its secondary portion consists in taking the pupil to 
the teacher. Apararka in his commentary on Ydjuavalkya defines it as the connecting 
of the pupil with the Gdyatri by A' chdry a, 

u 



162 


in the eighth year from the time of conception or birth ; of Ktihafriyas^ 
in the eleventh ; of Vawyas in the twelfth year. Some [sagos maintain 
that it should bo performed] according to family custom. 

15> To the student led to tho preceptor [for learning tho Yeda], the 
Veda is to be taught, and the purificatory rites to be taught preceded 
by the great Vyd/irifP texts. 

16. During the day, and during the morning and evening twilight, 
the urine and the fcocos arc to bo voided, facing the north, and with 
the sacred thread on tho [right] ear ; and at night facing the south. 
iO 17. Rising with tlic male-generative organ [in one hand], puri- 
fication, clestrnetivo of stink sticking to the bod}^ is to bo attentively 
made with earth and uplifted waters. 

18. [Ho] is to sit facing the north, or the oast with tho hands 
b(vtwecn the knees, in a clean spot ; a twice-born is daily to sip tho 
water of Brahma-ihiha 

19. Tho beginning of little finger is the V rajdpaii-ihiha of the 
index is the ritrl^tirtha, that of the great finger tho Brdhina-tirtha, 
and the end of tlie hand is the Deva-th iha. 

20. Water should bo thrice drunk ; [the month] should bo twice 
20 cleared ; the [nose, ears, and eyes, these three] holes should bo touched 

with water. Tho waters should be in the natural pure state free from 
foam and bubbles, '* 

21. The t\Yicc-born become pure by [waters] reaching the heart, the 
throat, and the palate, respectively.^ Women and Sudras become 
pure; [directly the waters] once reach the palate. 


^ The word used is rdjan (king), which here is significatory of the kshatriya or 
military class. 

® See Mann eh. ii., v. (16. Mnnu in the next verse (37) gives other periods; 
and lays down the proper time for a Brahmana, to be the eighth year from conception. 
30 Different Smritis lay down different periods for upanayana from the Hth to the Kith 
year ; but the 8th year is the one accepted by most ; and Asvalayana iu his Grihya iSutras 
adopts the same. Sec the texts of Paithinasi, Usanas, Baudbayuna, A])astamba, 
Vishnu, in the section on U[)anaynnn in the Prnyogaratna and the Samskara-Kaustublm. 
The opinion of most Smrlti and Grihya writers appears to be that the upanayana of a 
Bra hmana should be performed in the eighth year from concept on. Vijnunesvara 
ap[)ears to suggest that where tw'o Smritis differ, both may be obeyed. 

^ Mifdkshard, on the authority of Gautama, lays down the number of these texts 
to be seven. 

* As to what is a BrdJima-tirlha, see the next verse, which lays down the four 
40 tirthas to be drunk. See Alanu ch, ii., v. 69. Amarakosa cb. ii., sec. vii , v. 51. 

® Munu cb. ii,, v. 60. 

« That is, the Brdlimana is purified when it reaches the heart ; the Vai^ya, when it 
reaches the throat ; and the Sddra, the ]>alate. Vijudne.svara says that the uninitiated 
twicc-boi’u arc ranked along witli women and Sudras See Alanu ch. ii., v. 62, 
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22. Bathing, throwing [purifying] water over the body with 
Mantras addressed to the water-gods, retention of breath, making 
Upasthdna^ to the sun, [and] reciting the Odyatri, daily.® 

23. The Gdyatn is to be recited with the head of it, preceded by 
the Vydhrith each to be coupled with the Pranava. Three of these 
when recited constitute the retention of the breath. 

24. Subduing the breath, sprinkling [tho body] with waters, 
[reciting] the three Mantras addressed to tho water-gods, with the 
face to the west, he is to recite the Gdya.tri till the stars rise. 

25. Ill tho same manner, in the morning twilight, he is to stand 10 
facing the east till the appearance of tho sun. Afterwards fireworship 

is to be performed for both the twilights [respectively].*’^ 

20. Then, he is to bow to tho edders, saying — am so and so’; 
and composing liimself, ho is to serve tho preceptor in order to learn 
the Veda, 

27. Being invited [by tho preceptor] he ought even'’' to study ; 
and whatever may be acquired should be bestuwmd [on him, tho pre- 
ceptor] ; and by his mind, speech, and body, ho should conduct himself 
so as to bonoiit him [the preceptor]. 

28. Tho grateful, kind,^ quick of perception and able to retain, 20 
pure, strong in body and mind, one who gives out the good acts, but 
not the faults of others, well-behaved, devoted [to tho preceptor’s 
service], one related, one aide to give knowledge or money: such 
[students] should be taught. 

29. Tho staff, tho skin [of tho black antelope,] the sacred thread, 
and the girdle, let him wear ; [and] for his living, lot him beg of blame- 
less Brdhmanas.^' 

30. In [obtaining] living by begging, the BrdhmanaSj Ksliatriyas 
and Vaisyas are respectively to use tho word ‘ thou’ in tho beginning, 

in the middle, and at the end.^ 30 


^ The word means, standing in the presence of, and with hands raised and pressed 
together, addressing appropriate prayers to the object of worship. 

* All the five rites of the day are here referred to. 

® Once after the morning twilight and again after the evening twilight. 

* api is the original word, which, Yijildne^vara says, is put to include all duties 
laid down by Gautama. 

® So rendered by Vijudne^vara. The original literally means “ not hating.*’ 

See Manu ch. ii., v. 109. Atri. 

* Manu ch. ii., v. 48. 

^ Thus the Brahmana is to my^Bhavati bhikshdm dehi* (thou give alms); the 40 
Kshatriya, * Bhikshdm bhavati dehi * (give thou alms); and the Vaisya ‘ Bhikshdm dehi 
hkavati ’ (alms give thou). In all instances this is addressed to females. See Manu 
ch, ii,, V, 49. 
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31. PerforniiTJg the worship of the fire, let him, with the permission 
of the preceptor, dine silently* after making the Aposana'^ and 
honoring the food, not blaming [it] . 

82. Remaining a Brahmacharin Yfhen not in distress,^ let him 
[the Brahmachari] not eat food from one man.'*’ A Brdhmana^ 
[Brahmaohdri] may dine® at a Sr&ddha^ without breaking [the rules laid 
down for his] conduct. 

33. Let [him] abstain from honey, flesh, applying black pigment 
to the eye-lashes/ eating the leavings of another man,® fermented 

10 liquors,® woman, destruction of animal-life, looking at the sun [at 
rising and setting],*® low speech, and fault-finding. 

34. He, who performing the rites (of conception, &c.) gives {i. e, 
teaches) him [the student] the Yeda, is Guru ‘A * he who performing the 
TIpanayana [only] gives (i, e. teaches) the Veda is described as 
AchdryaA^ 

35. [He who teaches] a portion of the Veda is Upddhydija ;*** he 

who performs a sacrifice is called these are to be honored 

in their order ; greater than all these is the mother. * ^ 

36. For each Veda, the rules of a Brahmachari are to be observed 
20 twelve years or five (years). Some [authors] say that [they are to be 


* The original strictly means restraining his tongue ; but it is rendered ns above by 
VijS&nedvara. 

^ The act of drinking the water with certain ceremonies at the beginning and the 
end of meals. 

® Vijfi6nesvara renders andpadi into “ disease, &c. not existing.’* 

* See Manu ch. ii., v. 188. 

® This clause is limited to a Brhdmana Brahmach&rin ; for the Kshatriya and VaUya 
Brahmacharins cannot be so invited. See Manu ch. ii-, v 190. 

« The original is Kdmam ainiydt. But in commenting on Manu, ch. ii., v. 189, 
30 Vii^vardpa says that the rule of his order is kept inviolate, if he partakes of honey or 
flesh at a ^rdddha. Sarvajfianar&yaj^, in’ commenting on the same, says that al- 
though the eating of these things at a ^rdddha does not destroy the rule of the order, 
still it i$ objectionable. Therefore if he eats at a Sraddha, he ought to perform penance 
by retaining the breath, See. 

^ Vij. makes anjana mean'ointment as well as pigment. 

® Vij, qualifes it by saying except those of the preceptor.” 

* Vij. translates su^a into “harsh words;” but that signification does not seem 
to be appropriate. 

' At rising and setting’ is added by Vij. 

Manu ch. ii., v. 142. i* Id., ch. ii., v. 140. 

1® Manu ch, ii., v. 141. i® Id., v. 142. 


i» Id., V. 144. 
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observed) till the study of the Veda is completed.^ In the sixteenth 
year the hair is to be shaved.^ 

37. The maximum age for the performance of the Upanayana rite 
for the Brdhmanas, Kshatriyas, and Vaisyas [respectively] is up to the 
sixteenth, the twenty-second, and the twenty-foiirth year.^ 

38. After this, all these [youths of the three classes] fall out-casts 
from religion, degraded from the G^yatri, and, if the Vrydtya-stoma 
rite be not performed, [they become] Vrdtyas.* 

39. The first [birth] of the Brahmanas, Kshatriyas, and Vaisyas is 
from the mother; the second is from the tying of the Munji : hence 10 
they are called dvijas (or twice-born).^ 

40. To the twice-born classes, the Veda is the highest road to 
beatitude [as the expounder] of sacrifices, of austerities, and of good 
actions. 

41. The dvijct who daily® studies the Rig [Veda] satisfies the 


^ Many other Smriti writers prescribe 12 yenrs, or until the attainment of the 
Veda ; but Y^j. alone gives five years as another period, on what authority, does 
not appear. See Mauu ch. iii., v. 1. This would give each Veda, 3 or 6 or 12 years. 

* The rite is called KeSanta, or cutting of the hair. See Mann ch. ii., v. 65. 

The above KeSdnta rite according to Ydj. would appear to be only for Brahmaxias. 20 

• See Manu ch. ii., v. 38. Kulldka holds the period to extend to the end of the 
16th year ; he also cites Yama Smntiy a text which prescribes the time to be 
the beginning of the 16th year ; hut he bolds this last as not a generally binding 
authority. Nilakantha cites the same text of Yama Smriti, and in the Samsk6ra 
Maydkha adopts it. Anantadeva in the Sam§k4pi Kaustubha concurs (leaf 115, p. 2) 
in the views of Nllakantbi.' 


* See Manu ch. ii., v. 39, which is almost identical with the above, except the last 
clause. Manu in the next verse (40) shows that after a sacrifice they become fit for 
intercourse, and Yaj. specifies Vrdtyastoma as that sacrifice. The English version 
of Manu does not convey a proper notion of the original. 30 


AsvaUyana describes these Vrdtyas as being impure, and unfit for upanayana, 
for receiving the Vedas, and for intercourse as to food, worship, &c. But he nowhere 
expressly provides expiation for them. Various writers, (such as GdgSbhatta in his 
Jdtiviveka,) have stated the law applicable to the progeny of the Vrdtyas, who therefore 
must have been living as a class at some time in Hindu history. See Yfijfiavalkya, 
ch. iii., a Vrdtya. The expiatory ceremonies for Vrdtyas are laid down 

by other writers to be Udddlaka Vrata, bathing in the Avabhritha ceremony at a horse 
aacrifice, and Vrdtyastoma. 


• See Manu ch. ii., v. 169. 
after v. 10 (see above p. 161). 


This verse should have been inserted immediately 

40 


• The original is anvaUm, which means daily. The word is repeated in each verse 
from 41 to 45. but this is unusual with Ydj., whose utterances are usually aphoristic, 
and abhor repetitions. The same remark applies to tarpayet, L e. ** satisfies,’* 
and other equivalent words which are so often repeated. 
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gods with honey and milk, and the mams with honey and clarified 
butter. ^ 

42. He who daily studies the Yajur-Veda, as far as be oan,^ 
satisfies the gods with clarified butter and nectar, and the manes with 
clarified butter and honey. 

43. He who daily studies the Sdinans, satisfies the gods with the So^na 
juice and clarified butter, and the manes with honey and clarified butter. 

44. The dvija who daily studies, as far as he can, the Atharvan and 
Angiras,^ satisfies the gods with fat'*’ and the manes with honey and 

10 clarified butter. 

45. 46. The questions and replies in the Vedas/ the Pr^dnas, the 
Dharmasdstras [beginning with that of Manu], the Ndrdsansis,^ the 
Odthms,^ the histories, the science, [like that taught by Varuna^s son]— 
whoever daily studies these as far as ho can, [45] 

Satisfies the gods with flesh, boiled rice mixed with milk and honey ; 
and the manes with honey and clarified butter. [46] 

» The Vedic text is and the other Srariti 

writers say that by studying the Vedas the debt due to the Rishis is discharged ; but Y6j. 
makes no mention of them at all. Manu mentions ®h. iv., v. 21), and 

20 it is made by reading the Veda. [See ch. iii., ?. 70 where the same is called Jf^TW]* 

* ** As far as he can’’ is a qualification applicable to the preceding verse ; also Ydj. 
being a Fq/ur* Fedt Brdhma^ glorifies his Veda over the Rigveda, as the mention 
of nectar in this verse shows. Manu ch. iv., v. 124, shows the relative importance of 
the Vedas. 

» The Vlramitrodaya describes Angiras as that branch of the Atharva Veda which 
principally treats of incantations. 

* Vij. makes no mention of this in the Mitikshati. This is an unusual jword of 
rare occurrence, and one which peculiarly called for comment. 

* Called in the origin si Fditordlya ; this is an idiomatic expression of which there 
30 are two constituents, vdk, t. e. question, and vdkyam, t. e. sentence or reply. This 

phrase is applied to those portions of the Vedas which consist of questions and answers. 
See further on in the 2nd chapter of Yaj., verse 4, where Vij. describes a 
well versed Brdhmana^ and amongst his qualifications he puts his acquisition of 
vdkovdkgam on the authority of the following text : R” 

f See the first A'hniJta or chapter (called the Paipaia) 
leaf 1, p. 2 of the Mahdbhishya of Patafijali. — The word in these sentencea 

has been translated by Katyyo^a just like Vy. This word does not occur except in 
the A^rtha (or Riabf s) writings. 

* Vij. says that Ndrdsdnm mean Mantras in honor of the Rudra god. But see 

Aranyaka, p. 236, second Prapd^haka, ninth Anuvdka 
with the whole of Mddhava’a comments thereon. 

Viramitrodaya calli certain three ricA# beginning with ajirr g' tyffi 'iT I T® l®4be 
. appendix called khila to the Rig-veda at Ndr^dnsih. 

^ Prose writings in the Vedas addressed al prayers to deities. 
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47. They being satisfied, satisfy him with all beneficial desired fruits. * 
Whichever Mantras he repeats, he dei'ives their [proper] benefits. 

48. The dvija who daily recites the Veda, enjoys the fruit of giving 
away three times the whole earth filled with treasures, and of austeri- 
ties [like the Ch&iidr&yana'], 

49. The Naishtliika Brahmacliinn'^ is to live near the Achinja ; in 
his absence near his son or his wife, or his fire. 

50. In this manner the Brahmachdrin using his body, and subduing 
his senses, attains the world of Brahmd, and is not born again. 

[End of the section relating to the Brahmachdrin.] 


SAMAVARTANAM. 

[Return to another order.] 

51. Having finished [the study of] the Veda, or the observance of 
rules [laid down for a Brahmachdrin, or having done] both [and] given 
to the Guru what he may wish for,^ let him bathe with his permission. 


MARRIAGE. 

52 — 53. He who has not lost his Brahmaoharya (chastity), let him 
marry a girl of [good] parts, who has not been accepted or enjoyed by 
another, [who is] attractive in his sight, who is not a Sapinda 
of him [and is] a junior; [who is] free from irremediable disease 20 


^ Ydj. generally abbreviates where Manu lengthens ; but here it is the reverse; of 
what Manu has done in one verse (Manu cb. ii., v. 107), Ydj. has taken seven to 
accomplish. It seems, ho^^'ever, that Ydj. has in this instance followed the Taittiriya 
A^ranyaka and not Manu, as may be seen on actual comparison of the texts. 

■ See p. 84 above. 

• I have translated Fara into “ what he may wish for.” In the Gobbila Sm^iti, 
or what is called Karmapradipat the word Vara is thus defined (vv. 89 and 90): 

ii ^ ii ck n 

^ !r ii art^trr vi^tl : ii ii 

Translation : — “ Even in the Vedas the cow is described by the BrahmaUas as the 80 
highest [being] ; therefore the cow is to be vara (high). In the case of those Vratas 
(ceremonies) where no dakshi^ (present) at the end [to the priest] is prescribed,' the 
dakshim (gift) is to be either a vara or whatever the guru (preceptor) might wish. 

Vara means four hdrskdpanas according to several commentators on the Kalpa 
S^ra$ and other writers. Vij. has left off this technical meaning, and adopted 
the common acceptation. The Vlr. says that tome read dhana (wealth) instead of 
vara. 
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who has brothers; who is descended from one whose gotra^ and 
pnwara^ are different from his ; and who is removed five degrees on 
the mother’s and seven on the father’s side. 

54. [She should be descended] from a high learned family, ten 
ancestors [viz. five on each side] of which are distinguished ; but not 
from a family tainted with hereditary diseases, even though [she 
be qualified] as above stated. 

55. Endowed with these® qualities, of the same class, versed in 
the Vedas, young, talented, and popular, and whose manhood has 

10 been tested, [such should be] the husband. 

56. The taking of a SMra wife by the twice*born is [indeed] 
ordained [by some], [but] it is not agreeable to my views ; because 
from her he is himself born.^ 

57. Three, two, or one [wife] to the Brdhmanas, K&hatriyas, and 
Vaisyas [is laid down] according to the priority of classes, and respec- 
tively [i. e. to a Brdhamana, a Brdhmana, Kshatriya and Vaisya wives 
and so on] ; to the Sddra [is] a wife born in the same class. 

58. That is called Brihma marriage [wherein the bridegroom] being 
invited, [the bride] is given away, bedecked according to the [givers’] 

20 means. The [son] born of her purifies twenty-one persons on each side. ® 

59. [Giving away J;he bride] to the Bitvija sitting at a sacrifice [makes] 
a daiva [marriage] ; [giving the bride] after taking a cow, and a bullock 
[makes] an drsha [marriage] ; the son born of the first [i, e. the daiva] 
marriage purifies fourteen persons, that produced from the second, six. 

^ The definition of gotra giiren in the Smrityartha-sara, and quoted in the Samsk^ra 
May6V.Via. i» •• \ ; l| 

which meana ** The sage* Jamada^i, Bhnrad^fija, Yiivk- 
mitra, Atri, Gautama, Yaaishtha, Kisyapa, and Agaatya are the progenitors of gotras. 
Their progeny is considered a gotra** Considering this definition rather vague, 
80 Nilakantha and Anantadeva both say that ^o^ra is that progeny of any of the Saptarshi 
(seven sages) and Agastya which is popularly known as gotra. The number of gotras 
are thus indefinite, and determined by usage alone (see the Samskfira Kaustubha 1. 179, 
P 2). 

* A pravara is explained in the Samsk&ra Kaustubha to be 

on the authority of Baudb^yana [see 1. 182, p. 2], which means * the prayers [ad- 
dressed] to the fire after [the mention of the invoker’s] connection with a iirfr («ngc).-’ 
Nilakantha says gotra is the offspring of the abovementioned eight sages, and 
forty-nine of these are termed praoara. For their list see the verses from the Smriti- 
manjari cited by Nilakantha in his Samskira Mayukha, in regard to the enumera- 
40 tion of pofra and pravara, as showing the extent of intermarriages permitted. 

® See verse 54 above. 

* See Manu ch. iii., tv. 12 — 19. Manu mentioning a ^fidra wife as allowable, 
himself condemns such a union further on. Vasisht>ha speaks of it as being mentioned 
by one A^chfirya, but condemns it distinctly. YfijJiavalkya pronouncedly follows 
them in discarding it altogether. 

® That is, ten ancestors and ten successors, and himself. 
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60., Giving tlie bride after telling tbe bridegroom ^ may sbe 
fulfil with you the duties of religion/ makes a Kdya^ marriage ; the 
son bom of that will purify six and six persons along with himself.® 

6 1 . The A' sura is [that marriage which takes place] on the acceptance 
of money ; the Q&ndha/rva is that which occui^ in consequence of each 
other^s [love] * ; Rdkshasa [is that where the bride] is taken away 
in war j Ca“6] Paikdcha is that where deceipt k practised on the bride.^ 

62. When [the bride and bridegroom] are of the same class^ the 
hand [of the bride] is to be taken ; in the marriage of a Brihmana^ 

a Kskatriya [bride] is to take hold of an arrow a Vaisya [bride], 10 
of a whip, [and a 6ddra one, of the skirts of a garment].® 

63. The father, father’s father, brother, a paternal male relative 
[i. e, sapindasj sagotras, <fec.], [and] the mother [is to be] the giver of 
the bride, provided [the giver] be of sound mind, the second in the 
absence of the first, the third in that of the second, &o. 

64. [He who being qualified to give ] does not give her [in mar- 
riage], incurs [the sin of] infant-killing at each menstrual period. If 
there be no giver, the maiden is herself to select a [suitable] bride- 
groom. 

65. Once is a maiden given ; [he who] takes her after giving is 26 
liable to be punished like a thief. If a bridegroom better than the 
previous one comes, even the given [maiden] may be taken away,^ 

66. He who gives away [a maiden] without describing her blemishes 
is to pay the highest fine® ; who abandons a blameless one is to be 
similarly punished ; Tfho falsely blames one ia to be fined a hundred 
[panas},^ 


‘ Called aleo Pr&j&patya by Vijfianefivara. 

* Six after him, and six before him, making with himself thirteen. 

> One made by each other’s consent without the intervention of a third party. 

* Carrying her away when asleep, or when intoxicated by some drugs administered 80 
to her. t^nlike Mann and others, Y&j. does not say which forms are allowable for 
which classes. But Paiiacha is placed last in the list, as being the worst in his view. 

* See Manu ch. iii., vv. 43, 44. 

* This clause is added by the commentator ; but of this there is not one word in 
the text ; and as Y4jSavalkya condemns the union of a Brdhmana with a 6udra, it is 
rather too much for tbe commentator to make such an addition* SarvajSan&r4ya^ 
in his comments on Manu cb. iii., vv. 43 and 44, says the bridegroom is to hold 
an arrow and a whip, and the Kshatriya and Vaidya brides are to touch them 
respectively. 

^ This is before the walking of seven steps according to Vij24ne4vara. It does 40 
not Appear on what authority this text is based ; for Manu has nowhere said this. 

* Uitamasdhasa is the original word which is defined by Yfij. in this very chapter 
(vide vv. 366, 366). It is 1080 panas, 

* Panaa is added by Vijfiinedvara. 
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67. She who is again, married, whether she be uninjured or injured 
[by connection], is a PunarhM she who, leaving a husband,® lusts 
a^r another man of the same class, is a svairini, 

68. To a sonless [widow] when in season, a younger brother of the 
husband or a aapinda or a sagotra,^ commanded by the Guru (pre- 
ceptor) and desirous of raising a son should go, after applying clarified 
butter to his body. 

69. He should go until conception takes place ; otherwise he will 
become patita (or fallen) ; the son born in this manner is a hshetraja,"^ 

10 70. An adulteress is to be allowed to live, deprived of her authority, 

dirty, fed with a view to sustain life only, dishonored, sleeping on the 
ground.^ 

71. The moon gave purity to women, the Gandharva [gave them] 
good speech, the fire [gave] purity throughout ; therefore women are 
all pure.® 

72. The purification from adultery^ is at the menstrual period ; on 
[adulterous] conception,® on the killing of the foetus, or of the 
husband, or [on the commission] of some great sin, [the wife] is to be 
abandoned. 

20 73. [A wife who is] drunkard, diseased, deceitful, barren, who 

speaks bitterly, who bears female-children, and who hates her husband, 
should be superseded. 

74. Although superseded, she should be maintained; otherwise 
great sin will be [caused]. Where the wife and husband agree, there 
three [virtue, wealth, and pleasure] increase. 


^ Punarbhu it of two aortt — k$hatd, i. e. one who has had connection with another 
man previous to marriage, and akshatd, i. e. one who has been once married, and is 
married a second time. 

* Vij. says her Kaumdrapati, i. e. her first husband. 

30 * The second in the absence of the first ; and so on. 

* K$h$ira ia the place or soil wherein the seed is sown. 

* Vij. says that this is to be adopted to produce repentance. 

A This identical text occurs in Atri Smriti where it is the 138th verse ; probably 
T&j. baa borrowed it from Atri. In the 27th chapter of Vasishtiha Smfiti the like 
passage runt thus 

fit?! II 

The last clause of Vaaiab^ba differs. It says that * fire gave them the power of eatmg 
everything,’ which meant that fire being one of the three husbands a maiden enjoys 
40 before marriage, she may eat any ordinarily forbidden thing before her marriage to 
her human buabend. 

» Thia must he mental adnlteiy, see Vij. p. 2. The Vir. adds that this puri- 
fieation applies in the ease of a forcible connexion as well. 

* If impregnated, says Vir., hy a man of an inferior order. 
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76. She who whether her husband bealire or dead, does not approach 
another, attains to glory here, and rejoices with [hereafter]. 

76. [He who] abandons an obedient, attentive,*^ son-bearing, and 
sweet- speaking wife, should be compelled [by the king]® to give her 
a third of his property.^ If poor, he should [be ordered to] maintain 
her.® 

77. Wives are to act according to the words of their husbands : this 
is the wives' highest duty. If the [husband] has been guilty of some 
great sin,® his purification should be awaited.^ 

78. Because the attainment of worlds, and of eternal [happiness] and 10 
of heaven is through sons, sons' sons, and sons* grandsons [respective- 
ly], therefore women should be enjoyed, and should be well taken 
care of.® 

79. Sixteen nights is the season of wives, wherein they should be 
approached on the even nights ; the Parvan^ nights, and the first 
four [nights] should be excepted ; thus acting [he is] even a Brahma- 
charin.^® 


* The wife of Siva. 

* Vij. explains dakshdtn by &'%ghrakdrintmt i. e. quick in action ; but the above 

is also one of its meanings, and seems better than the one adopted by Vij. 20 

^ This is added in the Mitlikshara by Vij., who explains maintenance to be food,^ 
raiment, &c. 

* Moveable, immoveable, or both. 

° Vij. does not say whether all the above qualities must exist in a. wife before the 
king will compel the husband to assign her a third of his propert-', or at least main' 
tain her ; hut I think the existence of all is not essential. Any oUv- quality will 
entitle the wife to relief. 

* The five great sins are (1) killing a Brdhmana, (2) drinking liquor, (3) stealing 

gold, (4) having connection with the Ourv*8 wife, and (5) maintaining intercourse with 
the above four classes of sinners. JSee further on Y6j. ch. iii., v. 227. 30 

^ The wife is independent of the husband in regard to the performance of her 
necessary religious duties, so long as bis great sins remain unatoned ; hut for other 
things she would await his purification. 

» See Menu ch. ix., v. 137 I W 

fi ** Translation ; — “ [A man] secures the [fkturc] worlds by 
[means of] a son, enjoys perpetuity by [means of] a grandbon, and reaches the 
heaven of the sun by [means of] a grandson of a son.'' Vij. translates lok^nantyam 
into the continuity of the family ; but the meaning is opposed to the above explicit 
text of Manu and the critical sense of the above passage. 

The taking of a wife is for the purpose of begetting good progeny ; and to the 40 
attainment of this end, wives should be well taken care of. 

* The 4th and 14th nights of the bright and dark haloes of eoeh lunar month, and 
the ftill and new moon days. See Manu ch. iii., vv. 46-48. 

For instance when one is invited to a ^rdddha feast, and has partaken of it, 
one of. the rules he has to observe on that day is the living like a Br&hmacharin, that 
is liavmg.no sexual intercourse with his wife ; but if the night be one of the allowed 
even nights mentioned above, he may have such sexual intercourse without losing his 
attribute of Brahmaeh4rin on that day. 
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80. Thus going once to the slender^ wife, avoiding [the conjunc- 
tion of the moon with] the Magh4® and Mtila® constellations, [and] 
when the moon is lucky, he should beget a son endowed with good 
qualities. 

81. Or, remembering the gift made to the women, he should act 
according to her wish ; and he should always be devoted to his wife,^ 
because it is said that women should be always protected.^ 

82. By the husband, the brothers, the fathers, kinsmen,® the 
mother-in-law, the father-in-law, the husband’s younger brothers, and 

10 by Bandhus^ are women to be worshipped with ornaments, raiment, 
and food. ® 

83. Keeping the household furniture, attentive, cheerful, opposed 
to expense, devoted to the husband, she is to venerate the feet of her 
father-in-law and mother-in-law.® 

84. She whose husband is gone abroad, should leave off playing 
[with balls, &c.,] adorning the body [with scents, &c.], seeing assem- 
blages of men and festivals, laughter, going to the houses of strangers. 

85. The father is to protect the maiden [before her marriage] j the 
married woman is to be protected by the husband, and in old age [in his 

20 absence] ^ ° by sons, or in their absence by kinsmen ; because women 
are never to have independence.^' 

86. She who is bereft of her husband, is not to be without [the 
protection of] the father, motheap, sons, brothers, mother-in-law, 
father-in-law, mothers' brothers ; otherwise she will incur reproach.' ® 

87. She who is intent upon what would be pleasing to the hus- 
band, whfHD conduct is praiseworthy, and who has subdued her senses, 
attains to glory in this world, and the blessed state after death. 

^ She should be slender in consequence of confining herself to the proper diet. 

* Donis Regulaa: see Sdrya Siddhfinta, translated by Bapu Deya S&stri, Cal- 
30 cutta, 1861, p. 62. 

^ Scorpionis, Antares. Id. 

* Vij. isys the use of the word era (even) shows that he should not go after 
another’s wife. 8ee Manu ch. ia., v. 5. 

* And this cannot be done unless their desires are satisfied by the husband devot- 
ing himself to them, and abstaining from similar intercourse with other women. 

Vij. discusses the above, and quotes the texts of the Mimdnsd^ and comes to the 
conclusion that in season going to the wife is essential. In support of his views he 
cites the old commentators Bb&ruchi and Viiivarfipa. 

As to the vara or gift to women, see the Taittirlya or black Tajurveda, K&nda ii., 
40 Adhyiya. v., Anauvika 1, beginning with ** jff o ’’ 

fl Jndti is the original word. 

f BandAu means the technical Bandhua according to the Viramitrodaya. 

® See Manu ch. iii., v. 65. • See Mann ch. v., v. 160. 

This is added by Vij!i&ne6vara. " See Manu ch. ix., v. 3. 

See Manu ch. ix., v. 2. 
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S8. Should there be wives of different classes, religious duty is not 
to be performed by one of a different class ; amongst wives of the same 
class, the eldest is to oiBBciate in religious ceremonies, and no other. ^ 

89. The husband having burnt his well-conducted wife with the 
Agnilwtra^ fire, should without delay take another wife, and [kindle] 
another fire. 

[End of the section on ^ Marriage.*] 

DISQUISITION ABOUT CLASSES, CASTES, &c. 

90. Sons continuing the line and begotten after proper marriages 
by men on women of the same class are sajdti (of the same caste).’ JQ 

91 . The son begotten by a Brdhmana upon his Kshatriya wife [is] a 
Mdrdhdvasihta, one upon a Vaisya wife is an Arnhashtha, one upon a 
/Sddra is a Nishdda or Pdrakava,^ 

92. The sons borne by Vaisya and Sudra wives to a Kshatriya are 
called Mdhishya and Ugra [respectively]^ ; the son born of a Vaisya by a 
Sudra wife is a Karana^ : this rule refers to wives regularly married. 

93. One begotten on a Br^hmani woman by a Kshatriya [is] a 
Sdta '^ ; by a Vaisya, a Vaidehaha ^ ; and by a Sudra, a Ohdnddla^ outcaste 
to all religion. 

94. A Kshatriya woman with a Vaisya [man] produces a Mdgadha, ^ ° 20 
and with a Sddra produces a Kshattd' ‘ ; a Sddra begets upon a Vaisya 
woman an Ayogava,^^ 

95. A Mdhishya produces upon a KaranP^ [woman], a EathaJcdra. 

[In short] all Pratilomaja (those produced in the inverse order), and 
all inido??ia;a[(thoseproduced in the direct order), are to be understood 
as bad and good respectively. 

96. The rise in caste [comes], be it understood, by the fifth or 
seventh birth ; by acts done against rule^^ [he similarly sinks] to 
an equality [with the caste whose rules he adopts]. [In the mixed 
classes, the issue begotten by Brdhmands, &c.] rise or fall as before. gQ 

' Compare Manu ch. iii., v. 12. 

• Worship of the three fires named G^rhapatya, Bakshin^gni and Ahayaniya. 

® Mann ch. iii., vv. 12, 42, 43. * Manu ch. x., vt. 6, 8. 

• Manu ch. x., vv. 6, 9. • Id. ch. x., t. 6. ^ Id. ch. x,, t. 11, 

• Manu ch. x., v. 11 * Id. v. 12. Id. v. ll. “ Id. v. 12. Id. 

Amarakoiia, ch, ii., sec. x., v. 4 

Thus, Vij. says, that a Brdhmana begets upon a dudr4, a Nishadi ; she (the 
NUheuit) marrying a Br&hma^ produces a girl who again marries a Biihmana ; in 
this manner the marriage of the sixth daughter with a Brdhma^- produces a B]^h> 
maju (ch. i,, 1. 15, p. 1). Again a Br^hmaim produces upon Fot^a, an AmhashthM 4 () 
who marrying a Brdhmami bears a daughter, and these connections going on for five 
generations produce a Brdhmana. 

»» If a B]4hmapa or its like a Kshatriya, &c., he sinks after the fifth or seventh 
generation to the level of the class whose rules he adopts. And so do the other classea 
(ch. i., 1. 15, p. 1.) 
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DUTIES OF A HOUSEHOLDER. 1 

97. Let the householder daily perform the Sm6rta^ ceremonies on 
the marriage-fire, or the fire taken at the time of taking the heritage ; 
and the Srauta^ ceremonial on the Vaitdnika^ [or the three sacred 
fires]. 

98. After finishing the care and attention with respect to the body, 
a twice-born, making the purificatory rites, should first clean his 
teeth, and then say the morning-prayer. 

99. Having offered sacrifices to the fires, let him, with collected 
10 thoughts, repeat prayers sacred to the sun ; let him study the meaning 

of the Ved&s and of the various SdsirdsJ 

100. Let him approach the ruler in order that what he has not may 
be obtained, and what he has may be preserved ; [afterwards] bathing, 
let him offer libations of water to the gods, the manes, and worship the 
gods.® 

101. Let him [then] repeat the Vedas^ the Atharvan, the Purdnaa, 
together with the Itihdsas (histories), according to ability, in order 
that the rite of uttering prayers may be completed : and let him likewise 
meditate on the science of self-knowledge.^ 

20 102. The great sacrifices to the Bhiitas,^ the manes, the gods, 

the Brahma^ and men, are — [1] the Bali-harma (making of the Bali 
sacrifice),*® [2] the svadhd offering,** [3] the offering of food to 
fire, [4] the repeating the Vedas, and [6] the honoring of guests.** 


* The Yiramitrodaya too calls this Section * domestic duties.’ 

* As directed by the Smyitis, and laid down in the Gyihya Sdtra of the performer’s 
branch of the Veda : see Manu ch. iii., v. 67. 

* According to the ^ruti or Veda. 

* Vaitfinik means the three sacred fires called Ahavaniya, Gfirhapatya, and Dak- 
^hr^gni : see A^fvakiyana ^rauta 'Sdtra, p. 2. 

80 ® Vij. adds that the word cha indicates that what has been studied, should be 

revised. 

* Vy. suggests that the water should be offered by the river side, where the 
bathing should he performed. The worship, &c, is to be performed according to the 
Gnhya Siitra of the party. The use of cha after the Pifris (manes) shows that water 
is to be offered to the sages likewise. 

^ The l^amshads, Vij. says that these should be recked entire or in portions. 

* A class of unseen spirits. 

* The reading of the Vedas. 

See next vene. 

40 Giving of food after uttenng the w<»dso^^ 

Y<j. has first succinctly described the five daily sacrifices jn this verse, and 
afterwards amplified the same subject in the three following verses. See Menu 
ch. iii., V. 70, 
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103. Let him offer the sacrifice to the Bhdtas from the remains 
of food after sacrifice has been offered to the gods ; let him then place 
on the ground food for dogs, ChdnddlaSj B,nd crows. 

104, Food [is] to be daily given to the manes, and men, and water 
also,^ daily; the vedas to be [likewise] daily repeated; food is not to 
be cooked simply for oneself. 

105. Children, the married girls, the old, the pregnant, the distressed, 
the unmarried * girls, the guests and the servants, are to be fed ; 
and the man and his wife are to eat of the remaining food.^ 

106. Lot the twice*born diner take food covered and sweet, by 10 
means of the A 2 }osana^ in the beginning as well as in the end.'*' 

107, Gift is to be made to men of the [four] classes [coming] as 
guests according to ability ; giving precedence [according to the order 
of the classes] even in the evening a guest is not to be turned away, 
and hospitality is to be shown [if there be no food to give, at least]® 
with [kind] words, [and giving] room, grass, and water. ^ 

108, To the Sannydsiii and to the Brahma char m, alms are to be 
given with kind treatment ; also, those friends, relatives and brethren 
who come at [dinner] time, should be fed.® 

109. Let him give a big ox or a big goat to a Briihmana knowing 20 
the Vedas,® and [let him give him] also good reception, delicious food, 
sweet speech, and precedence in sitting. 

110, Let him once a year worship [with a Madhupar'ka'],^^ the 
snataTia,^^ the dchdrya,^^ the ruler, the friend, the son-in-law, and 
again the ritvij (the officiating priest) [should be worshipped] at each 
sacrifice [with a Madhuparkal . 


^ Vij. says that water is to be given in the absence of food, roots, &c ; hut the word 
is a/>i, which cannot directly bear such a construction. Vij. has evidently followed 
some other Smriti here. See Manu ch. iii., vv. 81 — 93, 

* See Manu ch. iii., vv. 114 — 118. 

® See verse 31 of this chapter, and note at p. 164. 

♦ Food is said to be naked m the beginning, and when a dvija takes in the water sis 
directed, he spitually covers it, and in the end by another similar sip of the water he 
gives it the power of nectar. 

® Vij. interprets anupurvaiah by * according to the order of classes.’ 

® Vij. adds the words within the brackets. 

^ See Manu ch. iii., vv. 99 — 112. 

» Ibid. 

® See below verse 111. 

Whoever is to be honored with a Madhuparka is to be 8eated,"to have his feet 40 
washed with w'ater, to be asked to take some water by means of the Achamcma, 
and to have honey mixed with curds given to him to eat. Tliis is called a Madhuparka* 

See Manu ch. iii,, vv. 119, 120. 

See above verse 5t : he who bathes as therein stated is a Snaiaka* 

See above verse 34. 
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111. He who is a traveller is to be understood to be an AtUki 
(guest) ; the srotriya^ and one versed in one of the Vedas [who come as 
guests] are to be honored by the householder who wishes [to attain] 
the world of Brahmd. 

112. Without unexceptionable invitation, let there not bo [a desire 
to] taste another’s food j let him avoid [abuse] ^ of speech, hands, feet, 
&c. and too much food-taking, 

113. The satisfied Srotriya guest is to be escorted to the boundary ; 
the rest of the day, let him remain [or spend] with superior men,® 

10 the friends,^ and brethren.® 

114. Having made [i. e. said] the evening Saiiclliyd (prayers), and 
having sacrificed to and prayed to the [three] fires ; and having dined 
so as not to produce too much satisfaction surrounded by servants, 
let him go to sleep. 

115. Getting up at the Brahma^ hour, the benefit of one^s own sou 
should be studied ; duty, wealth , and pleasure, according to ability, at 
the proper times should not be abandoned. 

116. Knowledge, acts,^ age,® brothers,® wealth, — for these in 
their order men are to be respected. Even a Sfidra endowed with 

20 these deserves respect in old age.'^ 


' Srotriya is one who knows Vedas; he who knows one branch of a Veda is a 
vedaphraga according to Vijnanesvttra. 

Pfinini, Adhy4ya v., ii., 84 : “ He who studies the Vedas is 

a Srotriya.” 

'T I ftsT: II which means “ that BrahmeM who itudiet 

one recension [of his Veda] with its kalpay and the six Angas (subordinate parts), is 
devoted [to the performance of] the six duties, and knows the dharma (law) is a 
Srotriya." 

■The original word is chdpalyam or activity ; Vij. makes it the mischievous use or 
abuse of the senses specified, of which he gives examples. 

■ ^iskta or superior men ; Vij. translates it into men versed in histories, Purd- 
nas, &c. 

* hkta is the original word which Vij. translates into men versed in poetry, 
stories, &c. 

■ Bandku is the word in the text. Vij. makes it skilled in good acceptable conver- 
sation. See B&nabbatta’s Harshaebaritra as to this and notes 3 and 4. 

^ The last four ghatikds of the night : a ghatikd being equal to 24 minutes. 

' Vij. describes these as ^rauta and Smdrta acts. 

40 ^ That is, says Vij., either senior in years to ourselves, or is more than seventy 

years old. 

• Vij. says extensive connection with relatives. 

That is, a man with knowledge takes the precedence of one only more aged, and 

so on. 

Vij. says according to a text of Gautama that this is so after he has passed his 
eightieth year, whether he is possessed of ail the above attributes, or some of them. 
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117. To tlie old, the loaded, the king, the student who has bathed 
after just finishing his studentship, the diseased^ the bridegroom, 
the driver of a carriage,* way should be given; the king is to be 
preferred; and the student who has just finished his Vedic studies and 
bathed is to be respected by the king.^ 

118. Sacrificing, studying and giving alms are [appointed] for 
the Vaisyas^ and Kshatriyas ; and to the Brahmanas, there are, in 
addition, receiving gifts, assisting others to sacrifice and teaching [tho 
Vedas]. 

119. To the Kshatriyas is ordained tho protection of [their] sub- 10 
jects as the chief duty ; for the Vaisya lending at interest, agriculture, 
trade, and tending cattle arc laid down.'^ 

120. For the Sudras is [laid] down tho service of the twice-born 
[as the chief duty], or if ho cannot thereby earn his livelihood he 
may become a trader ; or studying the benefit of the twice-born, he 
may subsist by various mechanical arts.^ 

121. He should be attached to his wife, should be pure [internally 
and externally], maintain those who depend on him for siip})ort, and 
perform the Srdddha ceremonies. He should not neglect [tho per- 
formance o^ tlm five sacrifices, making use of tho Mantra ' Nawah.’^ 20 

122. Non-killing, truth, non-stealing, purity, restraint of the 
senses, giving [alms], restraining the [passions or the] mind, mercy, 
foregiveness of injuries, — those are tho moans of attaining virtue.' 

128. Let him practise real and not assumed behaviour, worthy of 
his age, intellect, wealth, speech, acquaintance with the science [of 
acquiring the chief ends of humanity ],^^ and his profession or calling. 

124. The twice-born who has got food sufficient to last for more 

than three years may drink tho Somn juice.® He who has a year's 
food in store, let him perform the ceremonies antecedent to a iSovia 
sacrifice. ^ 30 

125. The Soma sacrifice is to be performed once a year, the pasu. 
(goat) sacrifice is to be mado half-yearly at each equinox; the Agra- 
yana sacrifice [at the harvest-time], and the Ghdturmdsyas also. 

» Literally, holder of the disk. * Manu ch. iv., vv. 138, 139. 

s Vij. says tW for the Anuloma classes, also these rites arc ordained. Manu ch. x., 
vv. 75, 83, 

♦ See note to v. 118. * StiC note to v. 1 18. 

•Vij. says that some soy that the verse II 

should be repeated; others that simply should 

be said. 40 

^ These are duties common to all men. Manu ch. vi., v. 92. • Added by Vij, 

• Vij. 8|iy8 for three years, or for upwards of three years. Drinking ^ma juice 
irnfana performing the Soma sacrifice. He who has not sufficient means should not 
incur sin by ** drinking (he Soma.'' 

U) 
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126. When these sacrihces are not probable, the twice-bom should 
perform the VaisvimaA sacrifice. A sacrifice which is to be performed 
for the attainment of a certain object, should not be performed with 
insuflScient means. 

127. He who performs a sacrifice by begging money of a 6ddra 
becomes a OMnddla^ ; he who does not gi^e away all that has been 
obtained for sacrifices, becomes a vulture or a crow. ^ 

128. Let the kusdla^dhdnya, the ImmhM-dlianya, the trydhiha and 
the asvastana^ householder'^ subsist by gleaning grains or ears of 

10 corn : they are to be preferred in their inverted order. 


DUTIES OF A STUDENT. 

129. Let him not wish for wealth which will prevent his Vedic 
study ; nor from here and there^ ; nor from reprehensible occupations. 
Let him be also cheerful. 

130. If he is afflicted by hunger, let him seek money from a king, a 
disciple, or from a person for whom he is sacrificing. Let him avoid 
hypocrites, doubters, heretics, and cheats.® 

131. He should wear white garments, should clip the hair on the 
head and face, and the nails, he should be clean, should not eat in the 

.20 presence of his wife^ j nor should he eat with a single cloth on, nor 
eat standing.® 

132. He should run no risk,® should not without a cause speak 
bitterly, or what is injurious, or untrue.'® He should not steal, nor 
live by forbidden interest." 


' Vij. gays ‘ in a future life.* * Vij. says for a hundred years. 

® He who lives by keeping food-store for 12 days, or 6 days, or 3 days, or a day [is 
termed his^la-dhanya, kumbht-dhdnya, irydhika, and a^vastana respectively. 

* Vij. divides householders into two classes ; — (1) ^dlina, i. e. one who lives in a 
house, and lives unlike the four classes mentioned in this verse, and (2) ydydvara, . 

30 t. c. those who subsist by gleaning. 

* That is from anybody who may wish to give. Vij. says “ from persons whose 
character is not known/’ It clearly appears that a gift is not to be accepted until 
the character of the giver is known. 

® Vij. explains heretics as those who reject the ways accepted by the learned and 
the aged. 

For the meaning of a Bakavritti (cheating like a crane) see Manu ch iv., v. 196. 

Compare further Manu ch. iv., v. 192. 

» The reason assigned by Vij. is that her presence while eating would make their 
progeny weak. 

40 • See Manu ch. iv., vv. 36, 43. • Vij. : acts involving risk to life.** 

Manu ch. iv., v. 138. 

Vij. defines vdrddhuski as ** one living by lending at forbidden interest.** 
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183. He should wear gold,* and the sacred thready carry a stick 
and a water-pot® ; [and] should move round the god, the earth, the 
cow, the Br^hmana and trees.’ 

134. He should not commit nuisance in a river, shade, a road, cattle 
shed, water, and ashes ; nor facing fire, the sun, the cow, the moon, 

[at the time of] the twilight, water, a woman, or the twice-born.^ 

185. He should not look at the sun, a naked woman, or a woman 
who has just given up sexual intercourse ; nor at urine or ordure ; 
nor should he look at the Rahu^ and stars*" when unclean. 

136. In the rainfall uttering the whole Mantra [commencing with] 10 
Ay am me Vajrah (this is my •sword), he should not go [about] 
unclothed, nor should he [unclothed] sleep with the head towards the 
west^^ 

137. He should not throw into water [or fire], spittle, blood, ordure, 
urine, and semen. He should not heat his feet over the fire, nor should 
he leap over fire.*^ 

138. He should not drink water by the hollow of his hand, nor 
should he awaken a person sleeping. He should not play with the dice 
or by unrighteous acts® ; nor should he sleep with a dead body. 

139. He should avoid a prohibited act, the smoke from a [burning] 20 
corpse, and crossing a river [by swimming]. He should not sit on 
hair, ashes, husk, charcoal, and a potsherd.*® 

140. He should not report a drinking cow,** nor should he in any 
place enter by an improper entrance. He should not receive [anything] 
from an avaricious king transgressing the scriptures.*® 

141. As regards receiving [a gift] from a butcher, an oilman, a 
vintner, a prostitute, and a king, each of these is ton times more wicked 
than the one preceding.*’ 

^ Manu ch. iv., v. 36 : the gold would appear to be ornamenta of the eara ai 
stated in the Viramitrodaya : and such is the current usage. 

• Manu ch. iv., v. 36. 

s *Tbis ahould be when paiaing by those objects/ so says the Vir. See Manu 
ch. iv., V. 139. 

• Compare Manu ch. iv., vv. 56 and 52. 

® Compare Manu ch. iv., vv. 37, 77, and 142. 

® This refers to the eclipses, see the translation of Sdryasiddh^nta and ^iromam 
Goladhy5ya by Bapu Deva ^istriand L. Wilkinson, Calcutta, 1861, pp. 13, 178. 

' Compare Manu ch. iv., v. 75* ® Compare Manu ch. iv„ vv. 45, 48, 53, 54, 56. 

• Vij. renders by forbidden acts such as leaping over a cow. But the Vfr. 
makes it to mean irreligious persons, and Manu supports him (see ch. iv., v. 79.) 40' 
Compare further Manu ch. iv., vv. 67, 63, 74. 

Compare Manu ch. iv., vv. 77, 69. 

The Vir. makes vfqf*# to mean * suckling its calf.’ 

Compare Manu ch. iv., vv. 59, 84. Compare Manu w. 85, 91. 
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142. When herbs have grown, the commencement of the studies of 
Vedas [should take place] on the 15th day of ^ravana or [a day with] 
the lunar asterism of Sravana, or on the fifth day of Sravana with the 
lunar asterism of Hasta,^ 

143. Outside [the village] ho should at a watery place relinquish 
the study of the Vedas according to ceremonies on the 8th day of [the 
dark fortnight of] Pausha,- or [another day of that month with] the 
lunar asterism of Rohini.^ 

144. In the case of the death of a pupil, a sacrificer, a preceptor and 
10 a Bandhu, the [annual] beginning and relinquishing the studies of the 

Vedas, and in case of the death of a Srotrlya of one’s own Sahlid (redac- 
tion,) he should observe three holidays [each time].'*' 

145. He should observe a holiday [day and night] when there is 
thunder at twilight, when there is an atmospheric disturbance or an 
earthquake, when there is a fall of meteors, when ho has finished the 
Vedas [^mantra or Brdmhana], or when he has studied the Aranyalca. 

146. [He should observe a holiday] on the fifteenth, fourteenth, 
and eighth [days of a fortnight], on the day of an eclipse of the sun or 
moon, at the junction of two seasons, or after having dined at or accepted 

20 [a gift at] a Srdddha, 

147. [He should not study] a whole day and night when a beast, a 
frog, a mungoose, a dog, a serpent, a cat, or a mouse passes [between him 
and his preceptors,] or when Lidra’s standard raised or taken down. 

148. [He should not study] when the voice or sound of a dog, a 
jackal, an ass, an owl, the [chanting of the] Sdraa [Veda], the sound 
of a bamboo^ are being heard, or in the vicinity 'of ordure, a corpse, 
a Sddra, an Anf/ija, a burning ground, or an apostate. 

149. [He should not study] in an impure country, when ho 
himself is impure, during thunder and the flashes of lightning, when his 

30 hands are wet, when he is in water, at midnight after dinner [and] 
when high wind is blowing. 

160. [He should not study] during the fall of dust, oppressive heat 
in all directions, twilight, the mist, the time of danger,^ whilst running, 
whilst nasty smell is issuing, and when a respectable man has come to 
his house. 


* Vij and the Vir. say that when owing to drought or otherwise herbs have not 
grown, the commencement of the studies is to be made on that day in the month of 
Bhadrapuda, when the moon is with the asterism Sravana (Aquilm) or on the full 
moonday of Bhddrapada. Compare Manu ch. iv., v, 95. 

40 • Generally corresponds to December and January. 

• Tauri, Aldeharan. Compare Manu ch. iv., v. 96. 

♦ For the several holidays in the study of the Vedas see Manuch. iv., vv. 97 — 127. 

® Vh. applies this to the Vina, a guitar with 7 strings. 

* Vij, says the danger here meant is tliat arising from the king or robbers. 
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151. [He should not study] while ridiug an ass, a camel, an elephant, 
a carriage, while embarked on a boat, while on a tree, or waste ground, 
or a desert. These thirty-seven occasions [the wise] understand to be 
respites from study for the time [while those things are happening], 

152. He should not cross the shadow of a god, a Riivlj (sacrificer), 
a Siiatalm, {he who has finished his study of the Vedas), the preceptor, 
the king, and a woman other than his wife ; nor [should he cross] 
blood, ordure, urine, spittle, unguents, &c.^ 

153. He should never show disrespect to the Br^hmana, the cobra, 
the king, and to himself j he should seek wealth until death^; he 10 
should not touch any one to the quick. ^ 

1 54. He should throw the remnant of the eaten food, ordure, urine, 
and water of the feet far away [from his house]. He should practise 
ordinances prescribed by the Vedas and Smritis.'* 

155. He should uot touch, while impure^ or with his feet, the cow, 
the Brdhmano, fire, and food; nor should he revile or strike them. He 
may chastise his son and pupil.® 

156. Ho should strenuously practise ordinances in deed, mind, 
and word ; but he should not practise that which though ordained is 
rejected by the people, and can therefore not lead to [the acquisition of] 20 
heaven. 

157 — 158. With tbe mother, father, guests, brothers [including the 
non-uterino], women with their husbands living,^ persons connected by 
marriage, maternal uncles, the old,® the young, the sick, the pre- 
ceptor, physicians, the dependents, and relations [maternal and paternal] 

[ 157 ], 

[With] the sacrificer, the family priest, one's child, wife, slaves, and 
the uterine® brothers, the householder should avoid discussion; [for 
thereby] he will win the [future] worlds. [158].^® 


’ Compare Manu ch. iv., vv. 130, 132. 3 q 

® The Vir. says this desire for prosperity should cease vfith the end of the second 
order. 

® Compare Manu ch. iv., vv. 135, 137. 

* Compare Manu ch. iv., vv. 161, 165. 

* The word is which literally means unwashed after meals, but the Mit. and 

the Vir. both take it in an extended sense here. 

® Compare Manu ch. iv., v, 164. 

’ Vlj. has explained the word sfffir as has been rendered above. The VIr. explains it 
to mean a sister or tbe like. 

® The Vlr. says a afrar is a boy under sixteen years of age, and a is one over 40 
seventy years. 

* is explained by Vlj. as uterine brothers, and by the VIr. as Sapimlas. 

Compare Manu ch. iv., vv. 169—174. 
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15&. He sbould not bathe in another's water without having re- 
moved [from its bottom] five lumps of clay. He should bathe in a 
river/ a natural pool, a lake,^ or a mountain-spring/ 

160. He should avoid another’s bed, seat, garden or house without 
permission. He should not, except in distress, eat the food of one 
who is without the [domestic] fire.'^ 

161 — 165. Of a miser, ^ a person under restraint, a thief, an impo- 
tent person, a person appearing on the stage, a bamboo-cutter, a 
person practising base acts, a person living upon usury, a prostitute, 
10 and a sacrificer for various persons® [101], 

Of a physician, a person diseased, a person enraged, an unchaste 
woman, an intoxicated person, an enemy, a bloody person, a person 
of a savage disposition, an outcast, an apostate,^ an impostor, and 
one eating the remains of eaten food [162], 

Of a wayward® woman, a goldsmith, an effeminate person, a village 
sacrificer, a seller of arms, a blacksmith, a tailor, and a keeper of dogs^ 
[163], 

Of a wicked person, a king, a dyer, an ungrateful person, a butcher, 
a washerman, a vintner, and a person living in his house with the 
20 paramour of his wife [1^64], 

Of a backbiter, a mendacious person, an oilman,^® a bard, and a seller 
of the Soma-juice, — he should not receive food.* ^ [165.] 

166. Among the Sudras, the slave, the cow-keeper, the ancestral 
friend, the co- cultivator, the barber, are persons of whom he may eat 
food ; [so may food be taken from] one who has surrendered himself 
[in body, mind and soul]. 

(Here ends the Snataka chapter.) 

^ The Vir. defines a as a body of water that flows for 8,000 dkanush (a mea- 
sure equal to four cubits). 

30 ■ The same authority notices a reading of instead, which he defines to be a 

body of standing water over 1,000 dhanush. 

* Compare Manu ch. iv., vv. 201, 203. 

* Compare Manu ch. iv., v. 202. 

» is thus defined by Devala aTTr^TPf ^ I 

ffcf ^?r: II “ He is declared to be a kadarya (miser) who out of covet- 
ousness pinches himself, his religious performances, son, wif^, parents, and servants.*' 

® The Vir. unlike Vij. and ^ulapdni considers to be a copulative 

compound, *pr meaning the joint feast by several and sacrificer. Vij. says the 

compound means a sacrificer for many. 

40 ' See supra p, 165, v. 38. 

® The Vir. adopts the alternative interpretation of this word suggested by Vij., viz., a 
woman without a husband or issue. 

* The Vir. applies this word to a hunter who like a dog lives by hunting. 

Vir. lays it means a cartman. 

With the above five verses compare Manu cb. iv., vv. 206 — 228. 
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THINGS FIT AND UNFIT TO BE EATEN. 

167 — 168, Food not given witli due respect, improper flesh,* food 
filled with hair and worms, sour food, stale food, ofiFals, food touched 
by a dog, food on which the sight of an outcast is cast [167], 

Food touched by a woman in her monthly course,® food publicly 
offered,^ food given by one not an owner,^ food smelt by a cow, food 
eaten by a bird, and food voluntarily touched by the foot, he should 
not accept.^ [168.] 

169. Unctuous food, though stale and kept long, is fit for use ; so 
also is unoily food made of wheat, barley and the transformations of the 10 
cow’s milk. 

170 — 175. He should abstain from the milk of a cow which is in 
season,® which is within ten days from its delivery, or which is without 
its calf ; from the milk of a camel or animal with uncloven hoofs, of a 
woman, of a wild animal, and of a sheep [170]> 

From offerings prepared for deities and sacrifices, the sigru pod, 
red gums exuding from trees, gums issuing from incisions in trees> 
unhallowed flesh, herbs growing on filth and mushrooms [171], 

From [the flesh of] carnivorous birds, the ChdtaJca, the parrot, the 
pecking birds, the Tittibha [bird], the Indian crane, animals with 20 
uncloven hoofs, the swan, and all the domestic fowls [1 72], 

From [the flesh of] the heron, the water fowl, the Chakravdka bird, 
the Baldka (a species of the crane), the Baka (another species of the 
crane), the tearing birds ^ ; [from the following kinds of dishes, viz, :] 
the Krisara, samydvu, pdyasa, apiipa, and mshkttli without first pre- 
senting them to the gods [173], 

From [the flesh of] the sparrow, the jackdaw, the osprey, the wild 
cock, the web-footed birds, the wag-tail, and unknown birds and quad- 
rupeds [174], 


* is explained by Vij and the Vlr. to be flesh, no portion of which has 30 
been dedicated to God or to the manes. 

2 Vij. says a woman in her monthly course is here used as illustrative of a Chdndala 
and the like. 

* That food which a crier takes with him about the town, and invites mendi- 
cants to partake of. 

^ Vij. and the Vir. notice two readings here and which mean,— 

* Food eaten after the last dchatnana at the end of meals,’ and * food taken after the 
neighbour at meals has risen’ respectively. 

■ Compare Manu ch. iv., w. 207 — iJ09, 211 — 213. 

* Vij. adds a may also mean a cow that has ceased to give milk regularly, or 40 

one that suckles another calf. 

' Such as ehakora. 
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From [the flesh of] the blue jays, the red-footed birds, flesh from a 
butcher, dry flesh, and fish. Having voluntarily eaten these, he should 
fast three days and nights.* [175] 

176. Having oaten an onion, the domestic boar, a mushroom, 
the domestic cock, garlic, and turnip (or red garlic), he should ob- 
serve the Chdndrdyana [penance].^ 

] 77 — 1 78. Of the five clawed animals, the porcupine, the lizard, the 
tortoise, the Sallalca (a species of the porcupine), and the hare, and of 
the fish, the Slmliatundalia and the rohita,^ [^ 77] 

10 So also the Fathmcij the Itdjiuaj and the Sashalka,^ are fit for 
use by the twice-born. Hoar now about the injunction as to the eating 
and abstaining from flesh. [178.] 

1 70. He who cats flesh for saving life, or at the performance of a 
Sraddhff, ho who eats sacrificial flesh, or flesh for gratifying a Brahmana 
after having worshipped the gods and the manes with it, incurs no sin.^ 

180. That evil doer who kills a beast unconformably to the pre- 
scribed mode shall dwell in awful hell as many days as there may be 
hair [on the body] of that beast.® 

181. By abstinence from flesh a Brdlimana accomplishes alibis 
20 desires, and obtains the fruit of a horse-sacrifice. Even living in the 

house he becomes a imini (a sage). 


PUBIFICATION OF THINGS. 

182 — 183. Of a golden or silver vessel, of a shell, of a sacrificial 
vessel, of a ladlo, of a stone, of vegetable, cords, root, fruit, cloth, 
bamboo- work, hide [182], 

Of sacrificial vessels like chamasa, the purification is effected by 
water. Of a chant (a vessel in which rice is cooked), of a smeh (a sacrifi- 
cial vessel), of srnva (a ^Vuia-ladle), of oil-vessels, [the purification is 
effected] by warm water.^ [183.] 

30 184. [So also] of a sphija (a sacrificial implement), a winnowing 

baslcet, a deer’s skin, corn, a wooden pestle, a wooden mortar, a 
cart. Of collected corn and cloth in large quantity, sprinkling of water 
[is the purification] . 

185. Wood, horns and bones [are purified] by paring off [their sur- 
face] ; so are vessels made of fruit-shells by brushing with cows’ hair, and 
sacrificial vessels in a sacrifice by the sprinkling of water by the hand. 

' For the prohibited kinds of flesh, see Manu ch. v., vv. 8-16. 

• Compare Mann ch. v., vv. 19, 20. » Compare Menu ch. v., vv. 17, 18. 

♦ These are three variefles of fish. * Compare Manu ch. v„ vv. 26, 27. 

iO • Compare Manu ch. v., vv. 53—56. * Compare Manu ch. v., vv. 112, 116, 1 17. 
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18G. A camlet or a silken cloth is purified by salt-earth, water and 
cow-urine ; sackcloth by the Bllua fruit [with water and cow-urinc] ; 
and a shawl by soap-berries [with water and cow-urinc]. 

187. So is a lishaiima (linen cloth) by white mustard seeds [with 
water and cow-urine] ; an earthen vessel by being baked again. The 
hand of an artisan is pure ; so is an article of sale, alms, and the mouth 
of a female. 

188. The purification of the ground takes place by cleansing, by 
burning, by the lapse of time, by the walking of the cow, by tho 
sprinkling of water, by digging and by smearing. Thn house is purified 10 
by cleansing and smearing.^ 

189. Food being smelt by a cow or sullied by hair, flies or worms, 
water, ashes, or earth should bo thrown on it for its purification. 

190. ‘The purification of lead, tin, and copper is by salt, tamarind, 
and water; that of bell-metal and iron by ashes and water, and that 
of a fluid by pouring‘s [it into a pot to overflowing], 

191 . Of that which is besmeared with an unclean thing, tho purifica- 

tion is by earth and water, because they remove tho smell ; what is 
declared to be .pure by the speech [of a Brahmana], what is cleansed by^ 
water, and what is not known [to bo impure] is always pure 20 

192. Water which is as much as is sufficient to quench the thirst of 
a cow, which is in its natural state, and which is on tho ground is pure ; 
so is flesh dropped by a dog, a Chunddla, and carniv'crous [birds], &c. 

193. A ray of light, fire, dust, shade, a co^:, a horse, the earth, 
wind, drops of water, a fly touching, and the calf of a cow when suck- 
ing are pure. 

194. The goat and tho horse are pure at the mouth ; tho cow is 

not pure at the mouth; tho filthy matters issuing from the body of 
man are not [pure]. The roads hecomo pure by tho rays of the sun 
and moon, and by tho wind. 3 q 

195. Drops or particles issuing from the mouth are pure; so aro 
drops of sipped water. Tho hairs on the face entering tho mouth aro 
pure. So also does a person become pure by throwing out what is clung 
to his teeth. 

196. Having bathed, drunk, sneezed, coughed, slept, eaten, ridden 
in a carriage, or put on clothes, a man should rinse tho mouth again 
though he had rinsed it before, 

197. The filth and water on tho road touched by a Chdnddlay a 

horse, or a crow, and houses built of burnt bricks become pure by tho 
wind only.^ 40 

* This is generally done with cowduug. 

* Vij. says that fluids below a prastha (a certain measure) cannot be purified, and 
must be thrown away. 

* For the above verses on purification of things, see Manu ch, v., vv. 1 11— J 1?. 

X 
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GIFTS. 

198. Brahmd having practised austerities created the Brahmanaa 
for the preservation of the Vedas^ for the satisfaction of the gods and 
manes, and for the protection of righteousness, 

199. The Brahmanas are the heads of all [the three last classes]. 
Of them, those that are versed in the study of the Vedas [are superior]. 
Among them those who practise observances are superior, and among 
the latter those who have the knowledge of the soul are excellent. 

200. Fitness [to receive in charity] does not arise by mere learaing 
10 or austerities. Where observance and these two dwell, that is declared 

to bo the fit recipient [of charity]. 

201. A cow, land, sesamum, gold, &c. should be given with due 
celebration to a deserving [Brahmana], A learned man desiring his 
welfare, should give nothing to one who is undeserving. 

202. A gift should not bo accepted by one who is destitute of learning 
and austerities. If ho accepts it, ho leads the giver and himself to hell. 

203. Every day something should be given to a deserving person ; 
more so on special occasions.^ A person begged of should also give 
with duo faith according to his means. 

20 204. A good milch cow, whoso horns are covered with gold and 

hoofs with silver, which is covered with cloth and a vessel of bell-motal,"'^ 
should bo given with dahshind (a money present). 

205. The giver of her attains heaven for as many years as there 
are hairs [on her body]. If the cow be a hcbf ila, he saves himself and 
six ancestors of his, 

206. If she be two-faced,^ the giver of her, giving according to the 
aforementioned method, attains heaven for as many years as there are 
hairs on her body and on her calf. 

207. While the two legs and the face of her young one appear from 
30 within her womb,'*' and while she is not delivered of the fentuS) a cow 

is to be considered as the earth.^ 

208. Having somehow given a cow, whether giving milk or not, 
which is free from disease, and is not emaciated, the giver is honoured 
in heaven. 

209. The affording relief to a fatigued [guest], the service of a sick 
man, the honouring of the gods, tho washing the feet,^* and sweeping the 
remains of food eaten by a twice-born, are each like the giving of a cow./^ 

' Such ns those of an eclipse and the like, 

* The Vir. says this vessel is the milking pot. 

40 ® *1*® meaning of this, see the following verse. 

* The first i>art of this verse explains what is meant by a double-faced cow. 

* Meaning tliat the gift of a cow in such a state produces the merit of a gift of the 
earth. 

* Vij. adds * of a twice-horn who is either of an equal or superior rank.* 
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210. Having given land, lamps, food, cloth, water, sesamum, 
clarified butter, an asylum to travellers, something to help one in 
marriage [such as a girl or the like], gold, or a strong bull, he is 
honoured in heaven. 

211. Having given a house, com, protection, shoes, an umbrella, 
a garland, an ointment, a conveyance, a tree, a desired thing, or a bed, 
ho shall become extremely happy. 

212. The knowledge of Brahman is full of all virtue, for it is superior 

to the gifts [of tilings]. Ho who imparts it, enjoys the heaven of the 
Brahmd without [the fear of] a fall. 10 

213. He who being able to accept, does not accept a gift, attains 
the several worlds which the charitably disposed [attain by their gifts], 

214. The him grass, vegetable, milk, fish, perfumes, a flower, 
curds, land, flesh, a bed, a seat, fried barley, and water should not be 
rejected [when offered] . 

215. These are fit to be accepted even of an evil-doer, except a 
prostitute, an impotent person, an outcast, and an enemy, if offered 
without solicitation. 

216. For honouring the gods and guests, for the living of his pre- 
ceptor, his dependents [such as the wife and children], and others, and 20 
for his own maintenance, he should accept [a gift] from any one. ^ 

End of the chapter on ^ Gifts.^ 


OBLATIONS TO THE MANES. 

217 — 218. Tho now moon’s day, the eighth day after full moon,^ 
addition [to the family by birth], the second fortnight of the month, 
the two solstitial days, [tho days when] dainties [enjoined for a 
krdddha ceremony] and a worthy Brahman [are got], the equinoxes 

[217], 

A vyaiipdta, the gajachchhdyd,^ the eclipse of the sun and moon, 
and, whenever the Srdddha performer chooses ; — these are the times 30 
prescribed for the performance of a Srdddha,^ [218.] 


^ With the above verses on Gift, compare Manu ch. iv., vv. 227 — 248. 

• Asval^yana mentions four Askiamis (eight lunar days) in the year as called 
Ashtahds, viz., the eight lunar days of the dark fortnight in the seasons of Hemnnta and 
Si^ra, or the months of Mdrghrshat Pausha, Mdgha, and Phdlguna, 

® These are particular conjunctions of time. 

* The word Srdddha literally means that food which is offered out of faith. 
Compare Manu vv. 122, 123. 
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219—221. Younpf men wlio have studied all the Vedas, a young 
Srotriya, a youth knowing the Brahman, a young person knowing the 
meaning of the Vedas, a young person acquainted with the Jijeshtha Sama 
(a particular portion of the Sdma Veda), Trimadhu (three ricks from the 
Rigveda), or Trisu'pania (particular Jpichs that occur in the Yajurveda 
Aranyaka),^ [219] 

A sister’s son, a sacrificer, a son-in-law, he for whom one performs 
a sacrifice, the father-in-law, a mother’s brother, a Triiidchiketa,^ a 
daughter’s son, a pupil, a relation, a kinsman,^ [220] 

10 Persons devoted to observance, persons devoted to austerities, those 
who worship five fires, q> Brahmachdrin, (one of the first order), persons 
devoted to their father and mother, — these are Briihmanas fit for [invi- 
tation to] a Srdddha^ [221.] 

222 — 224. A diseased Brahmana, a Brahmana with a deficient or 
superfluous limb, a Brahmana with oneeye,^ a Fannarhhiiva (one born 
of a twice-married woman), an Avaliirna (one who has violated his 
celibacy), a Kitnda (a son born of adultery during the lifetime of the 
father), and a Golaica, (a son of a widow unmarried), one with contracted 
nails, one with black teeth, [222] 

20 A teacher for fees,^^ an impotent person, the defiler of a damsel, a 
person of bad repute, the betrayer of a friend, a backbiter, the seller 
of the soma, and b, parivlndaha (one married before his elder brother) 
[223], 

The forsaker of his father, mother, or preceptor,'^ one eating of a 
Kunda,^ one born of an apostate, the husband of a twice-married woman, 
a thief, and a non-observer of the precepts of the are disqualified 

[for the Srdddha] , [224.] ^ 


1 Vij , says these are the best Br4hmanas for a Srdddha. 

* The reciter of trindchiketa, which is that portion of the Taittiriya Br&hmana which 
30 consists of three Anuvakns, and contains the story of Nachiketn. 

® The Brahmans mentioned in this verse are middling for a Srdddha. 

* These are inferior Brahmanas for a Srdddha. Compare Manu ch. iii., vv. 128— 
137, 143, 147, 148. 183—186. ' 

® Illustrative of persons totally blind, deaf, bald, &c. according to Vij, 

The following is the translation of a verse found here in some MSS. : — 

‘ One entirely naked, one rery hungry, one having white leprosy, one with a diseased 
productive organ, one afflicted with a disease, one with an evil tongue, one tending 
[cows, &c] . and [a subordinate royal] servant, and those who subsist by trading and 
weapons.* 

40 ® Vij. here includes the pupil too who studies by paying regular fees to the teacher. 

’Vij. includes the forsaker of a wife here. 

® So says Vij. ; the Vir. suggests another interpretation on the authority of a text 
of Devala, which says that the eater of food measuring a kunda (equal to four prastha 
or seers) is called a kunddei. 

** Compare Mauu ch. iii., vv. 149 — 181. 
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225. Well composed and pure, he should invite Briihmanas on the 
previous day, who should be under restraint as regards the action of 
the mind, the speech, and the body. 

226. In the afternoon, ^ having honoured them after their arrival 
with hospitable words, with his hands pure he should seat them on 
seats after they .have sipped water. 

227. [The Brdhmanas to be invited should be of] an even number, 
according to [the porformer^s] means, at a Daiva ^rdddha (an offering 
to God), and an uneven number at a Pitrya Srdddha (an offering to 
the manes), in a covered and pure place inclining towards the south.® 10 

228. At a Daiva Srdddliay two Brahmanas should sit facing the 
east ; at a Pitrya Srdddha, the three should sit facing the north ; or 
there may be only^ one [at each of those Srdddhas'l . The same rule holds 
in the case of a Srdddha (oblation) to the mother^s ancestors. The 
[worship of the] Visve Deva [in these two cases] may be either single 
or [separate].^ 

229. Having poured water into their hands, and also given hums 
for a seat, he should with their permission invoke the Visvedevas, 
with thorich beginning ^ Visvedevasahd 

230 — 233. Then having scattered barley -grains on the ground, and 20 
poured water with the rich beginning with ' Sannodevi^ in a vessel 
purified with hum grass, and then having thrown therein barley- 
grains with the formula [beginning with] ^ yavosV [230], 

He should pour argha (water) into their hands with the formula 
[beginning with] Yddivyd, Having given water, unguent, flowers, 
incense, a lamp [231], 

And having given a garment and water for washing hands ; then 
having thrown the sacred thread on the right shoulder, having made 
a revolution to the manes from the left [232], 

Having given doubled husa grass, and having with their [^. e, Brahma- 39 
nas^] permission invoked [the manes] with the rich [beginning with] 

^ TJkantastvd/ he should mutter [the mantra beginning with] ' Ay an- 
tunahJ [233.] 

234 — 242, Sesamum grains should be substituted for barley-grains ; 
he should make oblations, &c. as before. Having offered water [into 
their hands], he should carefully collect it in a vessel [234], 

And keep the vessel turned downwards [with the mantra beginning 
with] Pitrihhyah sthdnamasi (thou art the abode of the manes, Ac.).* 
Having taken boiled rice mired with ghee, having requested permis- 
sion of [the Br^hmapas] to offer a sacrifi. to the fire [235], 40 

^ The word is which is the fourth of the five divisions of the day. 

* Compare Manu cb. iii., vv. 125, 206. * Compare Mann ch. iii., v. 208. 

* Compare Manu ch. iii., y. 210. . 
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Being commanded (by them) 'Do/ and having given i oblations to 
fire as in the Pitriyajnsb' (oblation to the manes), he should carefully 
distribute the remains of them into vessels [236] 

Procured according to his means, especially silver ones,^ Having 
placed the boiled rice in vessels, and having consecrated thenx with 
[the formula beginning with] ^Prlthivi Pdtram ’ [237], 

He should place the thumb of the Br^hmanas on it with [the man- 
tra beginning with] '' Idam Vishnu^^ (this is Vishnu, &c.). Haying 
muttered the y&yatri with the vydhrltis,^ together with the three richa 
10 [beginning with] MadhuvAtaW* [238], 

He should address them — ' [eat] as you please* ; and they on their 
part should eat without uttering a word. Without anger, without 
bustle, he should serve them with the desired food and havishya (objects 
of oblation)^ [239], 

Till their gratification ,• having meanwhile muttered holy texts^ and 
the former prayers. After having asked [the Br^hmanas] with food 
in his hand if they are satisfied, and having obtained their permission 
[with regard to the use of the] remainder [240], 

He should spread the remaining food on the ground, giving water 
20 once [into the hands of each Brdhmana], Having taken all the boiled 
rice mixed with sesamum, he should with his face to the south [241], 

Offer rice balls [to the manes] near the remains of the food [eaten 
by the Briihmanas] as in iho pUriyajna (oblations to the fathers). 

[Thepnidtt^ (balls) should be made as big as the mouth of a child 
of two years can contain ; and should be offered on the ground sepa- 
rately].* 

Thus [he should give rice-ballsj even to the manes on the maternal 
side.® Then he should give water [to Brdhmanas] to sip.^ [242.] 

243. Then he should cause a Svasiivdchya (a request to the Br^h- 
30 manas to pronounce a benediction), and the Akshayyodaha (water 
which causes the oblation to be everlasting) to be made. Having 
given presents [to the Br^hmanas] according to his means, he should 
request permission to hear SvadM repeated. 


* Compue Manu ch. iii., vv. 210 — 212. 

* See tuptm p. 162, verae 15 and the note. 

* See for the Uat of the different kinds of havishyOf Manu ch, iii., vv. 256, 257. 

* See Manu ch. iii., v. 232. 

The portion within the brackets is the traoslatlon of a verse found in the Bombay 
lithographed edition A of Y&jilavalkya. 

40 * Compare Manu ch. iii., vv. 215, 216. 

* Compare Manu ch. iii., v. 218. 
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244. And being commanded by those Brahmanas to do so, be 
should say — * let Svadhd bo pronounced on the manes.^ Then they 
should pronounce — ' let svadhd bo.' It being pronounced, he should 
sprinkle water on the ground. 

245 — 246. And when the performer of the oblation has said — ' Let 
Visvedevas bo pleased/ [and when] the Brahmanas have replied, he 
should mutter [the following] : — 'Let givers increase in our family; let 
our family increase; let the Vedas prosper [245] ; 

Let our faith not vanish, and let us have much to give,' Having 
said thus, having spoken sweet words, and fallen [at the feet of the 10 
Brdhmaijas], he should cause the Visarjana [sending away of the 
manes, etc.] [246.] 

247 — 248. He should with a delighted heart dismiss them, begin- 
ning with the father and with the formula [oommencing with] Vdje, 
Having turned up the arghapdtra (vessel for water) ^ in which the water 
[dropping from the hands of the Brahmanas] was collected before [247], 

He should dismiss the Brahmanas. Having followed them [to some 
distance], and returned after going round them, ho should eat the 
remnant of the food oaten by the manes. [248.] 

249 — 250. He and the Brahmanas should abstain from sexual 20 
intercourse that night. In this same way he should offer oblations to 
the manes in the vriddhi and Nandi [ceremonies], with [the difference 
that] the revolution [is to be from loft to right] [249], 

[With] rice-balls mixed with curds, and the jujube fruit ; [all] the 
ceremonies [should be performed] with yava (barley-grains). In an 
ekoddishta oblation, there is no oblation to the gods, and there is only 
one vessel for argha {sacred water) and pavitraha ( a hr&id of hum 
grass.) [250.] 

251 — 252. There is [further] no dvdhana (invocation of the manes) 
and agnaukarana (oblation to the fire), and the sacred thread should 30 
be on the right shoulder. [The performer of the Ekoddishta'] lias 
further to say * upatishthatdnd (stand up) msiead of Akshayy a {cverlast- 
ing), [which is done in the aforementioned oblations]. At the time of 
dismissing the Brahmanas [251], 

He should say ^ bo satisfied,' and they [should answer] ^ we are 
satisfied.' For the preparation of argha ho should have four vessels, 
[252.] 

253. [Those vessels should] contain wet sandal-powder, water, and 
sesamum ; the water in the vessel for the deceased should be poured 
into the vessels sacred to the manes with the two formulas [beginning 40 
with]^ Yesamanah, He should do the rest as before. 

254 — 256. This [is called] Sapindikarana (associating the deceased 
with the manes). The ekoddishta ceremony [should bo performed] 
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eren for a deceased female. Even when SapinSharana of the deceased 
has taken place within a year [from his death] [254], 

The food and the pot of water should be given [to a Brdhmana] for 
a year. Every month for a year, a Srdddha should be performed on 
the [lunar] day of death [255] ; 

Similarly [after that, once] every year. The first [Srdddha] is to be 
performed on the eleventh day. He should offer the pindds (balls) 
to a cow, sheep, or a Brdhmana, or throw them into fire or water, 
[256]. 

10 257 — 260. He should not remove the remains of the food eaten [by 

Brdhmanas] in their presence. The manes are satisfied by havishya 
(food fit for sacrifice) for a month ; by food mixed with milk for a 
year [257] ; 

And by the flesh of fish, the rod deer, ram, bird, sheep, spotted deer, 
black deer, antelope, wild boar and hare respectively^ [258], 

For a period progressively increasing by a month. Ho who offers [to 
the manes] the flesh of a rhinoceros or of the Mahdsalka (a kind of 
fish), or honey, or the food of the sages [259], 

Or pf the red sheep, or a vegetable, or the flesh of an old white sheep, 
20 or makes any offerings [to the manes] at Gayd attains eternal plea- 
sures. [260.] 

261 — 263. So also he who gives on the Varshdtrayodasi (the four- 
teenth day of the dark fortnight of Bhddrapada), especially when the 
lunar asterism on that day is maghd. A [worthy] daughter, son-in- 
law, beasts,^ good sons [261], 

[Success in] a game, husbandry and commerce, whole-hoofed and 
cloven-hoofed boasts, sons shining with learning, gold and silver with 
other [i. e, base] metals [262], 

Superiority over his tribe are together with all desired objects 
30 obtained by him, who offers oblations on all the lunar days [of the 
fortnight]’ save the fourteenth respectively.^ [263,] 

264 — 271. On that day [viz., the fourteenth,] oblations are offered 
to those who are killed by weapons. Heaven, offspring, glory, valour, 
crop, strength [264], 

Sons, superiority, good luck, prosperity, leadership, good, unresisted 
authority, commerce, and the like [265], 

Health, fame, freedom from sorrow, beatitude, wealth, [knowledge 
of] the Vedas, success iu medical treatment, any metal except gold 
and silver, also cows, goat, sheep [266], 


iO ^ Compare Manu ch. iii., vv. 237, 272. 

* Such aa the goats and the like. 

* The Vir. aaya these lunar day a should be those of the dark fortnight. 

* Compare Manu ch. iii., v, 276. 
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Horses and long life— all these objects he obtains, who duly performs 
tho Sr&ddha on the different asterisms bopfinning with Krittlha and 
ending with Bharant^ [respectively] [267], 

With faith and belief and without arrogance and envy. The manes 
are ropre^ntod^by tho sons of Vasu, tludra, and Aditi> who are tho 
real gods in a Srdddha [268], 

And are satisfied by a Srdddha [offered] by the mortals. Life, 
progeny, wealth, learning, heaven, salvation, happiness [269], 

And also a kingdom is given to men by the manes when satisfied. 


WORSHIP OP GANAPATI. 10 

For tho accoraphshment of obstructions, Vinayaka (Ganesa) was 
constituted [270] 

Tho head of tho Ga^as by Rudra (Siva), Brahma and [Vishnu]. 
Hear tho description of ono who is possessed by him [i c., Vindyaka]. 
[271.] 

272. In dreams he enters the depths of water, and sees head-shaved 
persons, and mounts carnivorous animals covered with red garments. 

273. Ho [in dreams] secs himself in tho midst of cliunddlas, asses 
and camels. Whilst going, ho fancies himself followed by others.® 

274. Ono, who has boon possessed by him, becomes absent in mind, 20 
fails in his undertakings, is dejected without cause, and will not got 
his kingdom even though he bo born of a king, 

275. [When so possessed], a damsel does not obtain a husband, a 
woman does not conceive or bear children ; a Srotriya does not obtain 
preceptorship, and a pupil, learning. 

276. Nor a merchant, profit; nor a husbandman, crop. His [a!, c, of 
tho individual possessed] bathing should be effected on an auspicious 
day according to the following ceremony. 

277. [Ho should be] smeared with an ointment of white mustard 
with ghee, and should have his head smeared with sarvaushadhi (an 30 
assemblage of certain herbs) ^ and various perfumes. 

278 — 270. [Ho should then be] seated on tho Bhadrdsana (blissful 
seat), and should have tho Svasti (blessing) pronounced upon him by 

^ Note that the usual order of asterisms in astronomical works commences with 
ASvini and ends with Repat't ; while their order in the Vedic works commences with 
Knttikd and ends with Bharani. 

* Vij. applies the latter hemistich of this verse to dreams, but the Vir. disapproves 
of this interpretation. The latter has been followed in the above reudering. 

a Vij. explains the term thus:— 

fg gri lle I 40 

snatffar:li 

V 
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worthy Brahmanas. [Having obtained] earth from tho stable of horses 
and elephants, from an ant-hill, from tho junction [of rivers], or from a 
lake [278], 

Eochand (a kind of yellow substance), perfumes, and guggula (a fra- 
grant gum resin), ho should throw them into waters which were brought 
by him in four vessels of tho same colour from a lake. [279.] 

280 — 285. Then the blissful seat’ on tho red leather of a bull should 
bo spread. ‘ With tho water whoso vitality is thousand-fold, whose 
How is hundred-fold, which was consecrated by tho sages [280], 

10 I sprinkle thee with that ; may that purifying water purify theo. 
May King Yaru^a, the sun, and Brihaspati give thee prosperity [281] ; 

And so may Indra and V'aya,and so tho seven lliMs, Any awkward- 
ness about thy hair, in tho parting lino of thy hair [on tho crown], 
in thy head [282], 

In thy forehead, in thy oars, in thy eyes, may always bo destroyed 
by theso waters,' When he has so bathed, mustard oil by moans of a 
ladlo made of tho Udamham tree (Ficus gJomcrota) [283], 

Should bo poured on tho head with Icusa grass in tho loft hand [of 
tho preceptor], as an offering made to Mita, Sammita, Sala, KaUii- 
20 kata [28-1], 

Kdslimdnda, and R^japutra,® with tho word Svdhd added at the ond 
of each. An offering [of boiled rice] should then bo made in tho 
names [of Ganapati abovomentionod] with salutations. [285.] 

28G — 289. Spreading husds on all sides in a basket placed whoro 
four roads meet, he should give rice imperfectly unhusked, boiled rice 
mixed with sesamum flour [28G], 

Fish, raw and cooked flesh only of [tho just montionod] kind, a 
variegated flower, perfumes, also tho liquor of thr(po kinds [287], 

A muhilca (a radish), a pdraica (a moal-cakc), an cipdpa (a sort of 
30 cake made of wheat), a string of Uuderaka (a dish made of rice), 
rice mixed with curds, pdyasa (proparatiou of milk), flour mixed with 
coarse sugar, and modalcas (sweet balls) [288]; 

Having taken all theso, and rested his head on tho ground, ho should 
thou invoke Ambikd, tho mother of Vindyaka [289]. 

290 — 294. Having presented her with offerings and a handful of 
durvds [grass], mustard and flowers, [a prayer should bo mado thus] : — 
‘ Grant mo, oh Goddess, beauty ; grant mo prosperity; [290] 

* Grant mo sons, grant mo wealth, grant mo all my [Josircs.' Thou 
clothed ill white, garlanded with whito flowers, and anointed with 
40 uuguouts [291], 

^ The Bhadrdtana, says Vij., is a mat made of Bkadrnparm plant. 

® The aho¥© are six names of Ganapati. 
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He should feed the Br^hmanas, and present them and also his pre- 
ceptor with a pair of garments. By thus worshiping Vindyaka and 
the Gralias (planets) according to rule [292], 

Ho earns the fruit of his acts and incomparable splendour. He who 
always renders worship to the sun and makes a tilalca (a golden or 
silver image) of him, or Skauda [293], 

Or the great Ganapati shall give salvation. 


PROPITIATORY RITE FOR GUAIIA8 (PLANETS). 

Ho who is desirous of wealth or peace should offer a sacrifice to the 
ijraha (planets). [294.] 10 

295 — 297. So should ho who wishes rainfall, life, and strength ; as 
also ho who practises exorcism. The nun, the moon, the son of the 
earth [Mars], the son of Soma [Mercury], Jupiter [295], 

Venus, Saturn, Rahu, and Ketu: these are declared to bo the gralias 
(planets). Of copper, crystal, red sandal-wood, two of gold [296], 

Silver, iron, lead, and bell-metal, the graha (images of planets) should 
be made respectively ; or they should bo represented in their own 
colours on cloth or on marked ground^ with unguents. [297.] 

298. They should then be presented with garments and flowers of 
their respective colours; as also with perfumes, bracelets, and incense. 20 
299 — 304. lie should also make oblations of boiled rice to every 
one of them, with their several formulas [in the following order com- 
mencing with] Akrishnena, Imam Devdh, Agnirmurdhddivah kakut 
[299], 

Udbiidhyasva, Brihasjmte Atiyadaryah, Ann&tparisrntah [300], 

Sanno Devih, Kdnddtj and Kefum kr invan. Arlca, Paldsd, Khadira 
(Acacia Catechu), Apilmdrga, Pepul [301], 

Udiimhara (Ficus Glomerata), Sami, Durvd, and Kusa arc tho 
samidhs (sticks to bo offered in sacrifice) respectively [for tho several 
planets]. To each of them should be sacrificed one hundred and eight 30 
or twenty. eight [302], 

Samidhs, wotted with honey and ghee, or curds and milk. Oudaudana 
(food mixed with coarse sugar), pdyasa (preparations of milk), havishya 
(food fit to be sacrificed), and shdshtika (paddy that is grown in sixty 
days) boiled in milk [303], 

Rice mixed with curds, with ghee, with sesamum, with flesh, and 
chitrdnna (a dish of rice) should be respectively offered to Briihmanas 
whom a wise man should feed in honour of the planets. [304.] 

> So is the word Mand^laka csplAined by the Vir. 
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305— 30C. Tliia should he done after properly honouring them 
according to the giver's power and means. A milch cow^ a conch shell, 
a strong bull, gold, cloth, a horse [305], 

A black cow, a weapon, and a sheep are declared to bo tho respec- 
tive presents [in honour of tho planets]. Whoever has any evil Or aha 
should specially honour him [306]. 

307 — 311. Brahmd has bestowed on them [i.e. Grahas^] a boon, viz., 
' being honoured you will honour.' Tho rise and fall of monarchs, 
and the existence and non-existence of the world, are dependent upon 
lO the Qrahap [planets] [307] ; 

They are, therefore, highly to bo honoured. 


TEE DUTIES OP A KING. 

A king should bo very energetic, learned,^ mindful of the past, 
subservient to tho sages [308], 

Modest, oven-minded, of a noble family, truthful, pure, prompt in 
action, of powerful memory, abhorring tho wicked, not carping [309], 

Righteous, without a bad habit, talented, brave, skilled in conceal- 
ing a secret, a concealer of his assailable points, skilled in the know- 
ledge of self, polity [310], 

20 Agriculture and trade, and the three (Rich, Yajush and Sdma Vedas), 
lie should appoint talented, nobly descended, steady and blameless 
ministers.^ [311.] 

312—313. In administering tho kingdom, he should first consult 
them, then the Brdhmana,^ then himself. Ho should appoint a 
Furohita (family priest) who knows astrology, who is possessed of 
learning'*’ [312], 

And who is skilled in polity, and tho Atharva-Angirasa (hymns 
of tho Atharva Veda). Ho should without fail select JiiV/rtys for tho 
performance of the Vedio and Smriti rites. ^ [313.] 

30 814. Ho should perform, according to the ritual, sacrifices with 

large presents. He should bestow on Brdhmanas comforts and various 
objects of wealth. 

315 — 816. That which is given to the Brdhmanas is an inexhaus- 
tible treasure of kings.® Being without a flow, without destruction, 
and untainted with expiations [315], 

^ So Vij. The Amarakosa gives as a synonyme of generous roan). 

• Compare Manu ch. vii., v. 64. * Vij. says the family priest is here meant. 

• Manu cb. vii., vv. 78, 79. 

• Ib. ch. vii., vv, 66—59, 78, 79. ® Ib. ch. vii., v. 82. 
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An oblation to a Br^bmana is declared in this world to be superior 
to a sacrifice in fire. One should seek by fair means what is not 
obtained, and should preserve with care what is obtained.' [316.] 

317. [He] should increase by honest means what is preserved, and 
should bestow what is increased on deserving recipients, A king 
having given land or a corody should commit it to writing. 

318 — 820. For the information of future blessed kings, the king 
having recorded on a piece of cloth or copper-plate marked with his 
seal on its face [318], 

His ancestors and himself, and the measurement of the gift (land) 10 
and a description of its boundaries [319], 

Should issue a perpetual edict bearing bis hand and date.*^ Ho 
should settle in a country which is pleasant, favourable to beasts, 
affording means of subsistence, and containing jungles. [320.] 

321 — 322. In such a country he should erect forts for the protection 
of his subjects’ property and for his own safety.^ In every depart- 
ment he should employ clever, competent and blameless officers [321], 
Well up in matters of receipts and disbursements. There is no 
higher duty for kings than earning in battles.* [322.] 

323 — 324. Ho should give that wealth to Brdhmanas and constant 20 
security to his subjects. They who without turning their back [on 
their enemies] are killed in battles for the sake of land [323], 

Go to heaven, if they do not use treacherous weapons, as do the 
Yogins (ascetics).^ Every step [that is taken in advance] when [one’s 
fellow soldiers] are broken down and are retreating, is equal to [the 
performance of] a sacrifice. [324.] 

325 — 326. The king obtains the merit of all those who die while 
retreating.® Him who says ^ I am thine,’ who is impotent, who is 
without a weapon, who is [fighting] at the instigation of another [325], 
Who has turned away [from the battlefield], or who is a spectator of 80 
fighting, he should never kill.^ Protecting himself and his subjects, he 
should after rising personally inspect receipts and disbursements [326]. 

827. Then having attended to State business, he should afber bathing 
eat at his pleasure. He should deposit into his coffers th^ gold brought 
by bis agents.® 

828. Then in council, he should see the spies, and send away his 
agents. Afterwards he should enjoy as he may like, or be in the com* 
pany of his ministers. 


* Compare Manu cli. vii., vv. 82—84, 99. 

• Id. ch. vil, w. 69, 70. 

® Id. ch. vii., w, 87—90. 

' Id. eh. vii., w. 91—93. 


■ Compare Manu ch. vii., v. 136. 

• Id. ch. vii., w. 60 — 62, 81. 40 

• Id. ch. vii., w. 94, 96. 

• Id. ch. vii., V. 80. 
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320* Tlicii linving reviewed tlio army, lie should hold an iiiterviow 
with the commander. Having offered his evening prayers, he should 
listen to the secret converse of the spies. 

330. Then ho should take his meals with music and dancing, and 
study the Veda. He should go to sleep with the sound of musical 
instrument, and awake with the same. 

331. Having arisen, he should apply himself to the [study of] 
sastrds and his other duties. Ho should then despatch the spies after 
honouring them to his own feudatories and to other kings. 

10 332—338. Then after being gladdened by the Uitdj (sacrificcr), 

the Pnroldta (family priest), and the A'cluirya (preceptor), with bene- 
dictions, and having seen^ astrologers and physicians, ho sliould pre- 
sent them, as also the Si’otriijas, with cows, gold, lands [332], 

Marriage gifts and houses. [The king] should be forbearing to the 
Brahmanas, candid to his friends, angiy towards his enemies [333], 

And a father, to his servants and subjects. Protecting his subjects 
with justice, ho receives one-sixth of their merit [334] ; 

For, protection of the subjects is superior to all gifts. lie should 
protect his subjects from the oppression of cheats, thieves, vagabonds, 
20 depredators [335], 

And particularly the Kdyasthas (scribes). If being unprotected tho 
subjects commit any sin [33G], 

The king shares half of it; for ho takes taxes [from tho subjects]. 
Having learnt from tho spies tho conduct of his officers [337], 

Ho should honour tho good and punish tho wicked. Those who 
receive bribes, he should deprive of their wealth, and banish [338], 

339 — 344. Jlo should always entertain tho Srotriyas with gifts, 
honour, and hospitality. That king who enriches his exchequer by 
wronging his subjects [330], 

30 Soon loses his fortune, and goes to ruin with his family. The firo 
produced from the heat [i. c. anguish] of tho subjects caused by their 
oppression [340], 

Does not cease until it has burnt tho fortune, family, and life of tho 
king. All that very duty of the king [which ho pursues] in protect- 
ing his own kingdom [341], 

Devolves on him when becoming master of another kingdom. 
Customs, laws, and family usages which obtain in a country [342] 

Sliould bo preserved when that country has been acquired. Since 
deliberations aro tho foundation of sovereignty, they should bo kept 
40 secret [343], 

So that none Bhall know any regal acts until their accomplishment. 
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IIo should rcp^ulurly consider as inimical, friendly, and neutral iho 
neighbouring sovereign, the one next, and the one next to that [re- 
spectively] [3.14]. 

345. Ho should practise conciliation and the other [modes oi 
diplomacy] towards the neighbouring kings in their order. * The moans 
of success are negotiation, bribciy, sowing dissension, and open attack.- 

34G — 348. Tlicso being properly used cannot but succeed. As for 
open attack, it should only be resorted to in tlie absenc(5 of any other. 

To jioace, war, march, halt, recourse to a mightier king [340], 

And stratagem,’^ he should have recourse as time may need. IIo 10 
should invade an enemy ^s kiugdom when it is full of corn and other 
provision [347], 

And when tho enemy is destitute [of army], and when himself pos- 
sesses spirite d animals and inoii.*' Tho accomplishment of an object 
is divided between lute and exertion [348]. 

349. Of tbeso, the fate is the manifestation of ono^s acts in former 
life. Some expect success from fate, some from accident, some from 
the lapse of time, and some from clfort. 

350 — 351. Men of genius believe in tho efficacy of tho combination 
[of all these]. As a chariot cannot bo put into motion with a single 20 
wheel [350], 

So does fate not succeed without exertion.^ The acquisition of friends 
is superior to the gain of gold and land,^’ [351.] 

352 — 353. lienee he should endeavour to got them ; ho should 
scrupulously maintain truth. The king, tho minister, tho subjects, u 
fortress, the treasury, the army [352], 

And friends ; — these elements arc declared to be the seven consti- 
tuents of a kingdom. Therefore having obtained a kingdom, tho king 
should inflict punishment on tho wicked. [353.] 

354. Eighteousness was formerly created by Brahma in tho form 30 
of punishment. To inflict that [punishment] with justice is impossi- 
ble for one who is covetous and fickle-minded. 

355 — 350. [That is possible only] for him, who is truthful, blame- 
less, properly aided, and talented. That- [punishment] inflicted ac- 
cording to law, cannot but please tho world, together with gods, 
demons and men [355] ; 

If imposed otherwise, it must anger tho world. Unlawful punish- 
ment by the king is tho cause of his loss of heaven, fame, and subjects. 
[350]. 

* Vij. snys in the order of the directions cominenciug with the last. 

* See Mauu eh. vii., vv. 158, 150, and 108. 

® For a full explanation of these terms sec Manu eh. vii., vv. 160 — 108. 

Compare Manu eh. vii., vv. 109—112. » Compare Mtinu eh. vii., v. 205. 

* Ib, eh. vii., V. 208. 


40 
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357 — ^361. Proper punishment procures him heaven, fame, and suc- 
cess. Even a brother, a son, an ecclesiastic, the father-in-law, or the 
mother’s brother [357], 

Failing in hia duty, is liable to punishment by the king. That king 
who shall punish offenders, and execute those deserving capital punish- 
ment [358], 

Shall obtain the benefit of sacrifices consummated with large gifts. 
Having thus duly thought of the [reward of] sacrificial merit [359], 

The king should attend personally to judicial proceedings in company 
10 of worthy persons in the order of the classes. The families, cashes, the 
Srenis, the Oanas, and the Jdnajyadas [3(30], 

Who swerve from their duty should bo chastised and maintained 
in their respective duties. A particle occupying the space of a ray 
of the sun passing through an aperture is declared to bo a trasarenu^ 
[301.] 

362 — 363. Eight of them make a likshd. Three likshds make a 
Rdjasarshapa, Throe of them make a Qaura (^sarshapa) ; six Gauras 
make a yava (a barley corn) of the middle size ; three yavas [362] 

Make a Krishnala ; five Kriahnalas make a mdsha ; sixteen mdshas 
20 make a Suvarna ; four Siivamas make a Pala [363]. 

364. Two Krishnalas make a silver mdfiha; sixteen of them make a 
Dharana, A Satamdnapaia is indeed made by ton Dharanas, 

365. Four suvarnas make a Ntshlca, A Kdrshilca is a pane* of 
copper. The idtamasdhasa (the highest) fine is one thousand and 
eighty panas, 

366 — 368. Their half is declared the Madhyama (the middle) ; its 
half again is recorded to bo the adhamia (the least). Reprimand, severe 
language, a fine of money, and death — [366] 

All these, or one, or more [of these punishments] should bo inflicted 
30 according to the nature of the offence. Consideration being had of the 
offence, place, time, health [367], 

Age, the act, and the wealth, punishment should be inflicted. [368. J 


Eud of Chapter I. 



VYAVAIIARADHYAYA. 


CHAPTER [II,]— CIVIL JUDICATURE. 

1. The king, divested of anger and avarice, should attend to ad- 
minister justice, along with learned Br^ihmanas,* [and] conformably to 
the precepts of law. 

2. Those should be made assessors by the king who have studied 
the Yedds and Sdstr^s, who know the law, who speak the truth, and 
who look to friends and foes with the same feelings.^ 

3. A king who, from press of other work, cannot attend to ad- 
minister justice, should appoint [in his own place] a Br^ihmana learned 10 
in all laws, to work along with the assessors.^ 

4. Respectable men,"^ who through partiality or avarice or fear act 
in a manner opposed to the Smritis, should be separately punished 
with a fine double of the sum in dispute. 

5. If one, aggrieved by others in a way contrary to the Smritis and 
the established usage, complain to the king, that subject is one of the 
titles of Vyavah4ra or a judicial proceeding.^ 

6. That which the plaintiff relates should be recorded in the presence 

of the defendant, [and] marked, with the year, the month, the fort- 
night, the day, the name, the caste, and the like,^ 20 

7. The answer of the defendant who has heard the plaint, should 
be taken down in writing in the presence of the complainant.^ Next, 
the plaintiff should immediately have evidence written down in sup- 
port of the matter in dispute.^ 

8. If it succeed, he wins ; if it do not prevail, he fails. This legal 
procedure is declared to be of a fourfold character in litigation.® 

9. Until the complaint is disposed of, no counter-claim should be 
allowed to be brought against the complainant, nor should any other 

* Vir. 1. 4, p. 2. Vij. like Nilakantha considers Nnpa as indicative of a Kshatriya 
generally. See above p. 3, 1. 8. 

• V£r. 1. 11, p. 2 ; see above p. 3, 1. 33. Vij. considers that these must be BrEhmanas. 

® See above p. 4, 1. 15. 

* The word is sabhya, which means respectable persons fit to sit in a sabkd. It is 
rendered by Borradaile as assessors. 

‘ See above p, 2, 1. 3; Vlr. 1. 1, p, 2. ® See above p. 9, 1. 9 ; Vfr. 1. 19, p. 1. 

^ See above p. 10, 1. 36. • See above p, 13, 1. 11. 

• See above p. 13, lines 12, 20. 
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be allowed to cliarge a person already labouring under a charge; nor 
should the original declaration bo allowed to be changed.^ 

, 10. But ill assaults and offences [like theft], a co miter charge is 

allowable. A substantial surety from eacli party should be taken for 
the satisfaction of the judgment. - 

11. Wliere a claim is [frst] denied [by the defendant, but 
subsequv'‘ait]y J proved, he should pay [to tlio plaintiff] tlio [sum of] 
money [claimed], [and] to th(i king a sum equal to that [claimed by 
the plaintiff], lie who advance's a false claim [ageinst another] sliould 

10 pJ^y [to the king] a sum of money dcuiblc of that [falsely] claimed [by 
himself]. 

12. Til [ac.eusatioiis of] fidony, theft, defamation, assault, injury 
to a cow, or [ the commission of] a sin, [and in acimsations] against 
a woman [of uncliastity or aliseonding], [the judge] must instantly 
call upon [du^ (h'f iidanl] to refute? [ the charge] . In cases other [than 
thoso], the iiino [for answering the charge] depends upon the will [of 
one of tlio parlies to the suit, or tho suhkijft (respectable men), or the 
judge.] 

13 — 15. I To who shifts from place to place, licks his lips, whoso 
20 forehead persjiires, whoso couiitcuanco changes colour^ [13], 

Wlio with a dry tongue and stumbling speech talks inncli and 
incoherently, who does not heed the speech or sight [of anotliei*], who 
bites his lips [14], 

Who by mental, vocal and bodily acts falls into the sickly state, 
is considered a tainted person whether [ho be] a complainant or a 
witness."^ [15] 

16. ric, who depending on his personal [knowledge of the case], 
attempts to substantiate a doubtful claim ; ho who absconds, and, when 
summoned, does not say anything — [such persons] are said to be false 

30 [plaintiffs], and deserve pnnislimont. 

17. When there are witnesses on both sides, witnesses of the first 
party [arc to be examined]. If tlio fii'st side be invalidated, witnesses 
of tlie other side should bo examined.^ 

18. In the case of a suit accompanied with a stipulation, tho 
defeated party should bo compelled to pay [to the king] a fine and also 
the sum stipulated for by him, and to tho [successful] creditor, tho 
money [in dispute].^’ 

^ See above p. I.T, 1. * See above p. 13, 1. 29, and p. 14, 1. 12. 

’’ Sec above p. 15, 1. 5. * Vir. 1. 30, p. 1. 

5 See above j). I t, 1. 3. 

® Tins couplet refers to cases in wbieli the plaintiff, or tbe defendant, or both 
agree that the defeated party shall pay to the suoeessful one a certain sum of money. 
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19. IlaTing discarded that which has [only] an appearance of 
reality, a king should decide suits in confornfiity to the nature of 
things ; for even an honest claim, if not properly pleaded, is [liable to be] 
defeated by [the adverse party merely satisfying] the legal formalities. 

20. [Where the defendant] does not admit several [of the particu- 
lars] written [in a plaint], which is afterwards proved in part, he should 
be compelled by the king to give the whole claim. [The plaintiff] 
should not he allowed to recover [from the defendant] what had not 
been mentioned [in the plaint]. 

21. When two Smritis disagree, that which follows equity, [as guided 10 
by] tho practice of the old should prevail.^ But the rule is that law is 
stronger tham equity.^ 

22. Evidence is laid down to bo writing, possession, and witnesses. 

In the absence of any one of these, a form of an ordeal is prescribed.^ 

23. In all money disputes, evidence [about the plea] preponderates. 

Ill the case of pedges, gifts, and sales, evidence with regard to tho 
claim preponderates. 

24. To him who sees another enjoy his land for twenty, br his 
money for ten years, loss [of that thing] occurs.'*’ 

25 — 26. With tho exception of pledges, boundaries, open deposits, 20 
wealth belonging to persons insane or under ag(‘, and likewise sealed 
deposits, and wealth belonging to sovereigns, women, or learned 
Briihmanas ; [25] 

The tribunal should compel him, who encroaches upon pledges 
and the like, to restore the property [in dispute] to the owner, and to 
pay a fine equal in value to the king, or as much as he is able to 
pay. [26] 

27. Title preponderates over possession, unless the latter bo 

hereditary. There can be no strength in any title, if it be not accom- 
panied at least by a brief enjoyment. 39 

28. He who has acquired a title, must, when the title is impugned, 
prove it; neither his son, nor his [son’s] son [is required to prove 
it] ; for [in their case] possession carries greater weight.^ 

29. If a person whoso title is' impugned should die, his heir should 
establish it; in such a case, enjoyment without title is no proof.'’** 

^ See above p. 5, 1. 18. 

* Such as, says Vij., that of Usanas, &c. but even then it should he conformable to 
law. See Vir. 1. 6, p. 1. 

» Vir. 1. 33, p. a, see above p. If), 1. H. 

* Sec above p.22, 1. 15 ; Vir. 1. G2, p. 2. 

® Sec above p. 21, 1. 33. 


® Sec above p. 2*2, 1. 8. 
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30. Officers appointed by the king, the P^gas, the Srenis, and the 
Kulas, should be respected, in the order in which they are mentioned, 
in matters of legal proceedings between men.^ 

31. Transactions done through force or fraud shall be deemed to be 
void ; so also those done by women, at night, in the middle of the 
house, outside [the village], and by enemies. 

32. A transaction entered into by a person intoxicated, insane, 
afflicted with disease, in difficulties, or by a minor, or one threatened, 
or the like, does not hold good; as also that which is improper,^ 

10 Wealth lost and recovered by the king should be restored to 

the owner [after due identification] ; if [the owner] fail to supply the 
necessary details [of the article alleged to be lost], he shall deserve f 
fine equal [thereto]. 

84. The king having found treasure -trove, should give half to 
the twice-born ; but a learned Br^hmana finding [treasure-trove,] may 
keep the whole, for he is the lord of alL^ 

85. The king should give a sixth part of treasure -trove found by any 
other person. In case whore information is not given by the finder, he 
[the finder] must be made to pay-a fine^[in addition to the king^s share]. 

20 The king should pay wealth robbed by thieves to his coun- 

try's people ; if he do not, he incurs the sin^ of the robbed. 


RECOVERY OF DEBTS. 

37. An eightieth part [of the principal] is the monthly interest, 
when a pledge has been delivered ; otherwise it may be in the direct 
order of the classes, two, three, four, or five® [per cent]. 

38. [Borrowers] who travel through forests [should pay] ten, 
and those who traverse the ocean twenty, in the hundred or all should 
pay what they agree to among all classes. 

39. The utmost [increase a creditor can lawfuly exact from his 
30 debtor consists], in the case of female beasts of their progeny ; in the 

case of fluids, of their eight-fold ; in the case of cloth, corn, and gold, 
of their four-fold, three-fold, and two-fold [respectively]. 


* See above p. 4, 1. 27 ; Vlr. 1. 12, p. 2. 

* Vij. explaina this last general class of void contracts, to be contracts between a 
master and a pupil, husband and wife, the father and son, and the master and servant. 
Vij. say a that this text discourages transactions between the aforesaid persons, but 
does not prohibit them entirely. 

* See above p. 120, 1. 25. 

♦ See above p. 120, 1. 27. Vij, gives the vorddharet* the sense of giving, in order to 
40 bring the present text into conformity with one of Vasish^ha and another of Manu. 

• Manu (ch. riii., v. 40) says the ain of the robbers, and this seems more reasonable. 

• See above p. 102, 1. 35. » See above p. 103, 1. 4. 
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40. [A creditor] recovering an acknowledged debt will not be liable 
to the blame of the king j [and] if the debtor should complain to the 
king, lie should be fined and made to pay the debt. ^ 

41. A debtor shall be made to pay his creditors in the order of loans^ 
after discharging [those of] a Br^hmana, and afterwards of the king.® 

42. The king shall make the debtor pay to him ten in the hundred 
of the awarded [claim], and the successful creditor to pay five in the 
hundred.^ 

43. A disabled [debtor] of an inferior class^ should be made to 
work for [the payment of] his debts ; a disabled Brdhmana/ however, 10 
should bo made to pay gradually, according to his ability.® 

44. When a creditor does not receive back a loan tendered, it will 
from that time carry no interest if deposited with a third person.^ 

45. When the head of a family is either dead or gone to a remote 
country, his heirs should pay that debt which may have been incurred 
for the family by undivided members. 

46. A woman need not pay the debts of her husband or son ; nor 
the father, those of his son j nor the husband, those of his wife ; unless 
contracted on account of the family.® 

47. The son shall not pay the paternal [debts] contracted for 20 
wines, lust, and gambling, or due on account of the unpaid [portion] 

of a fine or a toll, or [on account of] an idle promise.® 

48. Among herdsmen, vintners, dancers, washermen, and hunters, 
the husband shall pay the debts of his wife; because his livelihood 
depends upon her.*® 

49. A woman shall pay the debts agreed to by her, or contracted 
by her jointly with the husband or by herself alone ; she shall pay no 
other debts.* * 

60. When the father is abroad, dead, or immersed in aifficultios, 
his debt, proved by witnesses, if disputed, should be paid by the son 30 
and grandson.**^ 


• See above p. 110, 1. 21 ; Vir. 1. 108, p. 2. 

• See above p. Ill, 1. 14, Nfipatiy say* Vij., means a Kshatriya ; Vir. 1. 106. p. 1. 

• See above p. Ill, 1. 1 ; Vir. 1. Ill, p. 1. 

^ Vij. says the same rule applies in the case of a disabled debtor of the same class. 

• Illustrative of one of a higher class, according. to Vij. 

• See above p. 11 0, 1. 17 ; Vir. 1. 104, p. 2. 

^ See above p. 103, 1. 35 ; Vir. 1. 94, p. I. 

• See above p. 114, 1. 29 ; Vir. 1, 109,p. 1. Vij. says that whoever the person that 
incurs debt, those debts, if for the support of the family, should be paid by the taker of 40 
the heritage. 

• See above p. 113, 1. 3 ; Vir. 1, 106, p. 1 ; Vya. M. and Kam. 

See above p, 1 14, 1. 34 ; Vir. 1. 109, p. 2. 

See above p. 114, 1. 37 ; Vir. 1. 109, p. 2. 

Sec above p. 112, 1. 16 ; Vir. I 105, p. 2 ; Kam. 
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51. He who has received the estate or the wife [of the deceased] 
should be made to pay his debts^ or failing either, the son who has 
not received an inheritance.* In the case of a sonloss [deceased] 
those who take the horitago [should be made to pay] . 

52. It is declared that among brothers, husband and wife, and 
father and son, there can be no relations of suretyship, lending, or be- 
ing witnesses for each other, before partition.*^ 

63. Suretyship is ordained for appearance, for trust, ana lor pay- 
ment.® Sureties [alone] are in the first two cases to be held responsible 
10 in [the event of] a default ; and in the last case, their sous also.'*’ 

54. Where a man standing as a surety for the appearance or honesty 
of another, dies, the sons of the former may not answer [his liabilities]' 
in the case of a surety for repayment [of a debt]; the sons shall pay. 

55. When there are more sureties than one, they shall pay the debt 
proportionately. But when they are bound severally, the payment shall 
be made [by any one of them], as the creditor pleases.® 

56. When a surety has been made to pay publicly a debt to the 
creditor, the debtor shall be forced to repay double the sum to the 
surety.® 

20 57. ^Progeny in the case of female boasts; three-fold, in the case jf 

corn; four-fold in the case of cloth ;and eight-fold in the case of liquids 
[are allowed to a surety who has paid the debt on account of the prin- 
cipal debtor.] 

58. A pledge not redeemed until the principal is doubled, is 
forfeited. That with a term of redemption fixed* is lost on the expiry of 
that term ; [but] a usufructuary pledge is never forfeited.^ 

59. There shall be no interest if a pledge for custody be used, or 
a pledge for use bo damaged. [A pledge] spoiled, or destroyed, unless 
by the act of God or the king, shall be made good [by the creditor].® 


30 ‘ ^ Ananydhita dravya* : — this is explained by Vij. to menn he who has not got 

the any d^rit a d’rary a (wealth in the possession of another such as the father, the mother, 
&c.) ; in other words, a son who has not received any assets from his indebted father. 
For further comment see above p. 147, 1. 30, and p. 113, 1. 13 ; and Vir. 1. 106, p. 2. 

■ See above p. 76, 1. 29 ; Vfr. 1, 18, p. 2. 

» See above p. 167> I. 20; Vw. 1. 99, p. 2; Kara. ; Vya. M. 

* Vij. says that sons are not liable in the first two cases ; and sons’ sons in the last. 

* See above p. 108, 1. 17 ; Vir. 1. 101, p. 1 ; Kara, and Vya. M. Vij. adds ou the 
authority of K4tydyana that a joint and several liability of suretyship is converted into 
a joint liability on the death of the surety, so as to make the son of that )|urety liable 

40 to the extent of his father’s share in the debt. 

® See above p. 108, 1. 30. 

^ Sec above p. 106, 1. 14 j Vir. 1. 9/, p. 1 ; and Kam. 

* Vij, says the pledge is to be restored by means of an equivalent in money. See 
above, p, 105, lines lO and 17 ; Vir. 1. 95, p. 1 ; and Kam. 
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60. Acceptance of the pledge ia [requisite] for the completion of tlio 
contract [of pawn] . If it be lost (even) when carefully kept^ another must 
be substituted, or the creditor must receive the amount duo to him.^ 

61. A debtor shall be compelled to pay with interest a debt con- 
tracted on a charitra (friendly) pledge; and to pay twofold a debt con- 
tracted on a chattel delivered as an earnest.*^ 

62 — 63. The pledge shall be restored to the debtor offering to redeem 
it, on pain of the creditor not doing so being deemed a thief. In tlio 
absence of the creditor, tho debtor may pay the debt to his kinsmen, 
and take back his pledge [62], 10 

Or appraising it at its value at the time, may let it remain with tho 
creditor, without interest.^ [On the other hand], when the debtor is 
not at hand, [the creditor] may sell the pledge in tho presence of 
witnesses. [63.] 

64. Whenever a debt under mortgage has become doubled by 
interest, then tho pledge shall be returned, after double the principal 
has been received out of the produce.'^ 


DEPOSIT. 

65. That wealth is [said to constitute] a sealed deposit, which kept 

in a box is delivered into the hand of another, without being described. 20 
It is to be returned in the very condition [in which it was entrusted]. ^ 

66. That which has been removed by [an act of] the king, or God, 
or thieves, shall not be caused to be restored. [Where] the loss [of 
a deposit occurs] after [it is] asked [to be returned] , and [it is] not 
returned, [the depositary] should be compelled to make good [to the 
depositor the loss], and should be fined [a sum of money] equal to [the 
price of] the deposit.^ 

67. [The bailee] making his living without authority [by the use 
of the deposit] shall be punished, and made to pay it with interest.® 
With regard to [things] borrowed, or entrusted [by the borrower 30 

' See above p. 105, 1. 36 ; Vir. 1. 96, p. I ; Kam. and Vya. M. 

• Tij. explains the word charitra-bandhaka and satyahkdra in two ways. Charitra- 
handhaka is either a transaction of pledge upon honor, where the ple|lgee or the pledger 
advances or borrows respectively more than the value of the pledge, or a transaction where 
the religious merit of the pledger is the security pledged. Similarly satyankdra is 
either a condition whereby the forfeiture of the pledge is expressly saved under all 
circumstances; or earnest money. This verse mentions those cases where a pledge 
is not forfeited even when the furthest limit of interest is reached. See above p. 106, 

1. 25, i Vir. 1. 98, p. 1 -, Kam. 

» See above p. 107, 1. 1 ; Vir. 1. 78, p. 2; Kam. and Vya. M. 

* See above p. 107, 1. 14 ; Vir. I 99, p. 1; Kam. and Vya. M. 

® See above p. 116, 1. 22 ; Vir. 1. 112, p, 1 ; and Kam. 

« See above p. 116, 1. 10 ; Vir. 1. 1 12, p. 2; Kam. and Vya M. 


40 
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to an other person to he returned V’^he own1^|^,^pir handed Ovefllr ^to a de- 
pendent without the master's knowledge, J or deposited [with the 
owner personally], the same law obtaina- 


WlTNESSES. 

C8 — G9. Mon devoted to religious austerities, chai'itable men, men 
sprung from high families, truthful men, men devoted to religious ob- 
servances, men straightforward, men blessed with sons, and men pos- 
sessed of great wealth, [68] 

[Are competent] witnesses, provided they are not less than three, 

1 ^ and are devoted to the performance of rites prescribed in the Vedas and 
Srnritis, of the same cas^, of the same class ; [failing these], all witnesses 
of any caste or class are mentioned for any other caste or class. ^ [6^-] 

70 — 71. A woman, an infant, an old man, a gambler, an intoxicated 
person, a person possessed by an evil spirit, an infamous person, a 
performer on the stage, an infidel, a forger, a deformed person, [70] 

One degraded from caste, a friend, one interested in the subject 
matter of a suit, a partner, an enemy, a thief, a ferocious person, one 
known to be a liar, an outcaste, and the like are inadmissible wit- 
nesses.® [^h] 

20 72. -With the consent of both parties, even one person becomes 

[sufficient as] a witness, if he be proficient in the duties laid down in 
the ^rutis and Srnritis.^ In adultery, theft, assaults and a Sdhasa (a 
heinous offence), tmy person may be a witness.^ 

73. The witnesses should bo informed, in the presence of the plain- 
tiff and the defendant, of the worlds to which makers of sins and great 
sins are destined. 

74. He who gives false evidence shall [after death] go to all those 
regions to which incendiaries and the murderers of women and children 
are destined. 

30 76. Know that the merit of all your actions in hundreds of previous 

existences will all belong to him whom you will falsely defeat. 

76. A person not giving evidence should be made to pay, by the 
king, the whole debt, together with a tenth^ adddd thereto, on the 
forty-sixth day.® 

77. That basest of human beings, who, though acquainted [with 
the case], does not offer himself as a witness, is, in point of sin and 
[liability to] punishment, equal to false witnessesi^ 

» See above p. 24, 1 .24. • See above p. 24,- J. 28 % Vir. 1. 47, p. 2. 

s See above p. 23, 1. 28. * See above p. 25, i. 18. 

40 * Accurding to Vij., this goes to the king ; the rest to the creditor. 

* See above p. 1. 16 ; Vir. 1. 54, p. % 
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78. If the evidence be contradictory, the testimony of the majority 
prevails; if the witnesses be equally divided, the testimony of the virtu- 
ous ; and if the virtuous are [equally] divided, the testimony of the 
most virtuous is to be admitted.* 

79. He, whose witnesses depose to the truth of the plaint, must suc- 
ceed. Sure defeat will be his, whose witnesses contradict his plaint. 

80. Even after evidence has been given by witnesses, if more trust- 
worthy witnesses, or double the number of witnesses first examined, de- 
pose contrary to what they have done, the first witnesses become false. ^ 

81. The suborner as well the [false] witnesses should bo separately 10 
fined double the amount in dispute. It is said that a Brahmana 
[under similar circumstances] ought to be banished. 

82. He who having been called upon to bear testimony, conceals it 
under the infiuence of passion, should be fined eight-fold ; if a Brdh- 
mana, he should be expelled.^ 

83. Where men of the four classes would bo liable to suffer capital 
punishment, [if truth were spoken], there indeed a witness may 
speak untruth. For the j:)urification from that offence, an oblation of 
rice should be presented to goddess Sarasvati by the twice-born.'^ 


WHITINGS. 20 

84 — 85. Whatever contract is entered into by mutual consent, tliero 
should be a writing [made about it] attested by witnesses, headed 
with the name of the creditor, [84] 

And giving the year, the month, the fortnight, the da}^ [of the month], 
the names, tribes, and families of the parties, their scholastic titles, the 
names of their fathers, &c.^ [S5.] 

86. When the terms of a contract are written down, the debtor 
should sign his name with his own hand, adding * what is written above 
has the assent of me, son of such a one.^® 

87. The witnesses should sign, with their fathers' names before 3() 
[their own] thus : — ^ Here I, so and so, am a witness.' These witnesses 
should bo even.^ 

88. Then, at the end, the person who wrote the document should 
write 'at the request of both parties, this is written by me so and s.-, 
eon of such and such.^® 


1 See above p. 29, 1. 10. 

» See above p. 29, 1. 25 ; Vir. 1. 57, p. 2. 
* See above p. 30, 1 4 ; Vir. 1. 58, p. 2. 

® See above p. 18, I. 26. 

® See above p. 18, 1. 30. 
a 2 


• See above p. 29, 1. 3G. 

® See above p. 18, 1. 16. 

' See above p. 18, 1. 28. 

40 



210 


89. A writing in one’s own hand, though without witnesso.‘3, is de- 
clared to bo evidence, provided it be not caused by force or fraud.* 

90. A debt evidenced by a writing is binding only on three genera- 
tions. A pledge can be enjoyed as long as the debt is not returned. 

91. If a document is in another country, if it is unintelligible, if it 
is lost, effaced or stolen ; likewise if it is torn, burnt, or cut asunder, 
[the king] should cause another to be made.^ 

92. The correctness of a disputed or doubtful writing may be esta- 
blished by [comparing it with] something written [by the party writing] 

10 with his own hand and the like; [also] by presumption, by confronta- 
tion [of parties], by direct proof, by marks, by previous connection, by 
a [probability of] title, and by inference.® 

93. The debtor shall write the sums paid by blm [at several times] 
ou the back of the document ; or the creditor shall give an acknowledg- 
ment in his own hand.*' 

94. Having paid the debt, the writing should be causod to bo torn, 
or another should be made for acquittance.*'’ The debt which has wit- 
nesses [for its security] should bo returned in the presence of the 
witnesses. 


20 ORDEALS. 

95. Here the ordeals for clearance [from an accusation] are the 
balance, the fire, water, poison, and the Jcom (drinking the water in which 
an idol has been washed). [These are to be resorted to] in the case of 
important disputes, and when the plaintiff has agreed to abide [by the 
result of the ordeal in respect of the relief or the fine]. 

96. Or, if both tho parties like, the other [i.e., the plaintiff] may 
undergo an ordeal ; while the defendant should submit to the penalty 
[in case tho cause of the plaintiff* be proved to be just]. In a case of 
high treason, and in the case of a sin [of the first degree], a party should 

80 [be allowed to] perform an ordeal, even though the other party be not 
willing to submit to the penalty, [if his cause be proved unjust]. 

97. Having summoned [the party willing to undergo an ordeal] 
who has bathed with his clothes on, and has fasted [on the day pre- 
vious] ; the chief justice should at sunrise cause him to undergo [any 
one of] the ordeals, in the presence of the king and Br^hmanas. 

98. [An ordeal by means of] a balance is [to be resorted to in the 
case] of women, children, the old, the blind, the lame, Br^hmanas, 

1 See above p. 18, 1. 12. ■ See above p. 20, 1. 1 ; Vir. 1. 61, p. 2. 

« See above p. 20, 1. 12. 

40 * See above p. Ill, 1. 24 ; Vir. 1. 110, p. 1 ; Vya. M. 

• See above p. 13, 1. 5. 
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and the diseased. [An ordeal by means of] fire or water is [to be 
resorted in the case of Kshatriyas and Vaisyas respectively]. In the 
case of a Sudra, [an ordeal by means of] poison weighing seven barley 
cornsis to bo resorted to, 

99. Neither [an ordeal by means of] a plough, nor [one b;j means 
of] poison, nor [ono by means of] a balance, should be resorted to, where 
the subject matter of the suit is valued at less than a thousand panas. 
But at all times, in the case of offences affecting the king, and in the case 
of sins of the first degree, [the plaintiff or the defendant, as the case 
may bo] should undergo an ordeal, [with his mind and body] pure. fO 

100 — 102. When men, versed in holding a balance, have seated the 
defendant therein, weighed him against an equal weight, marked a line, 
and caused him to descend, [100] 

He should invoke the balance thus : * oh balance, thou whom gods 
created in former times, art the abode of truth. Therefore, oh aus- 
picious [balance], speak the truth. Free me from suspicion. [101.] 

'Oh mother, if I have committed a sin, then carry me down. If I 
am pure, carry me upwards.^ [1^2.] 

103. When the party submitting himself to an ordeal has rubbed 

his hands with barley corns, they should be marked ; and then 20 
seven leaves of should bo placed on them; and then they 

should be tied wioli as many rounds [viz., seven] of tln-ead [for each 
leaf]. 

104. Oh purifying fire, thou pervadest the innermost parts of all 
things ; in my hand, tell thou the truth, like a witness who has marked 
whether there is virtuq or sin in me. 

105. After he has said so, a smooth red-hot lump of iron, weighing 
fifty Falas, should be placed in both of his hands. 

lOG. Having taken that, he should walk slowly seven Mandalas 
without swerving [from the line marking the A[andalas '\ . A Mandalci 30 
should bo known to be a circle with a diameter of sixteen fingers. The 
same should bo the distance between each Mandala, 

107. After he has thrown away the fire, and nibbed [his hands] with 
rice, if he is [found] unburut, be should be acquitted. If the ball falls 
down [in the course of his walking over the Mand(ilas~\, or if a doubt 
arises, he should carry the ball again. 

108, Having invoked water with the couplet, Satyena mdbhirahsha 

tvam Varuna (oh thou Varuna, protect me for justice's sake), the 
accused should enter the water, catching hold of the thighs of a man 
standing in water uaveldeop. 40 


^ F/cttS Reliyiosa. 
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109. Then forthwith, after the arrival of the [first runner stationed 
at the starting point], the other runner will run [towards the starting 
point] with the arrow ; and if [when he has reached the place], he sees 
[the accused] under water, then the accused will be considered pure.* 

110. ^ Oh poison, thou art a son of Brahra^. Thou art appointed 

to ascertain just causes. Protect me from this charge. If my cause 
be just, be nectar to me.^ ^ 

111. Having said so, ho should swallow the poison called Sariiga 
produced on the Himdlaya mountains. He who can digest it without 

10 [feeling] convulsions, should be declared pure. 

112. Having worshipped the stern deities, ho should collect the 
water in which they were bathed. The chief justice having cited 
[Toy a tvam pranindm pranas (oh water, thou art the life of all beings)] 
should make [the recused] drink throe handfuls of that water. 

113. There is no doubt but that ho IS pure on whom no frightful 
calamity by the act of God or of the king falls within fourteen days (from 
the time of his taking oath).'^ 


PARTITION OF HERITAGE. 

114. If the father makes a partition, he may separate his sons [from 
20 himself] at his pleasure, giving the eldest the best share ; or all may 

be equal shares^ [Golebrooke, ch. i., s. ii., 1], 

115. If he make the allotments equal, his wives, ^ to whom no 


^ In other vrords, the accused should be able to be under water until the distance 
of an arrowshot is run over and back by two swift men. 

■ Sec above p. 30, 1. 31. 

* See above page 40, 1. 31. The ‘ Eastern lawyers/ quoted in the Viramitrodaya, (1. 172, 
p. 1.) take the expression * at his pleasure * in the above verse as giving the father 
absolute power in making such a partition. But Vij. opposes such an interpretation, 
and considers that even the limited power of unequal distribution, spoken of in the 

30 second half of the verse, namely, ‘ the giving the eldest the best share* is exerciseable in 
the case of self-acquired property only (see ch. i., 1. 61, p. 1). Madhava, Kamal^kara, 
Nilakantha and the Yiramitrodaya agree with Vij. Jimutav^hana departs from this 
interpretation (see above p. 41, L 29), but his view is refuted by Balambhafcta, and even 
by his own commentator Srikrishna Tarkdlahkkra (see Jim. p. ^3). Apardrka, 
6ukp&m and Subodhini follow Vij. 

* The language of the text, as well as the opening w'ords of Vij /s gloss, seem to shew 
that a share was allowed to the mother, only in the case of equal distribution ; and- 
Apar^rka and VdchaspatimiSra (p. 127) have actually so interpreted this verse. But 
this is in a measure modified by Vij. stating further on, that even in the case of 

40 an unequal distribution among sons, the father’s wives do get a share. The Vfr. in 
summing up Vij. ’a gloss says that under no circumstances is there to be an unequal 
distribution among the father’s wives (1. 173, p. 1). Tlie Maydkha agrees with Vij. 
(see above p. 43, 1. 17). 

® B4lambhatta incliules among tlm term wives even childless wives ; because the 
tern used is in the plural— pafnyaA. 
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Stridhana has been given by the husband or the father-in-law,* most 
be made partakers of equal portions^ [Colobrooke, c. i., s. ii., 8J. 

116. The separation of one able [to earn wealth], and not desiring 
[a share]’ may be effected by giving him a trifle.'* A partition made by 
the father among sons separated with greater or smaller shares, if just, 
is pronounced valid’ [Colebrpoke, ch. i., s. ii., 11, 13]. 

^ The husband and the father-in-law are nientione<l only as instances of a class of 
those from whom Stridhana is obtained (see Vir. 1. 173, p. 1.) Vi j. adds that in the case 
of those wives of the father who have received Stridhana, so much is to be allowed as will 
make up their property equal to the son’s share. Oolebrooke says tlvat the authority 10 
relied on by Vij, for this position, (viz. cb. ii., v. 148,) ‘ relates to a different subject’ 

(p. 379). The Vir. seems to be aware of this, and distinctly states that the text, which 
primarily relates to the gift to be made to a superseded wife, is by analogy Iiere made 
a}>plicable to all wives at the time of partition in order to leave no case unprovided 
for (see 1. 173, p. 2). 

* “ Partakers of equal portions ^*: — Colebrooke translates the word samanmkdh by par- 
takers of life portions. Colebrooke’s rendering seems inaccurate, and would indicate that, 
according to his reading, the father’s wife comes in, not as a sharer, hut as one whose 
maintenance should be provided for at the time of partition. And indeed this view is 
maintained by Srikara (referred to by Vij. at ch. ii., 1. 58, p. 2), and tlie Smritichandrika, 20 
who say that a mother takes a share when the proj/ertv is small, and maintenance only 
when it is large. Vij. (ch, ii., 1. 53, p. 2) aud Kamalakara distinctly oppose this view, 
and maintain her position as a sharer. 

Balanibhatta adds that this text does not authorize the allotment of a separate share 
to the wife by the father during his lifetime, that being opposed to the Ilarita’s text — 

•T (there shall be no division between a husband and wife). The 
Vir. considers that there is no objection to such an allotment, as it is to bo considered 
in the light of pritiddna (an affectionate gift) (see 1, 174, p. 1). 

Vachaspatimisra says that this text refers to self-acquired property, and Vij. and 
others agree with this by implication (see above p. 43, 1. 17). 30 

* Not desiring [a sAare]” ; — The word anihamdnasya (of one not desiring [a 
share]) has been made by Apsrarka to include a son, who, though capable of earning 
wealth, refrains from work through evil motives. 

* “ /I irifie*'* ; — Vij. pays the trifle is to be given to preclude the descendants of the so 
separated co-parcener from impugning the division (see above p. 43, 1,8, and p.44, 1. 4). 

AparArka on the strength of a text of Manu (ch. ix., v. 20/) observes, that se|jara- 
tion with the gift of a trifle here spoken of holds in the ease of wealth earned by 
brothers when united, and does not relate to the wealth of the father, which must in all 
cases be equally divided. 

® dulapani, and to some extent Aparfirka, give the latter hemistich a somewhat 40 
literal construction, and say that sons can in no case dispute a division eflfected by the 
father, however inequitable it may be. 

Jim. specities the circumstances under which an unequal division might be permit- 
ted, and holds that where these do not exist, the division is void (see pp. 89 and 90). 

Vij. observes that unequal division shall stand only if it is conformable to the precepts 
of law ; but if otherwise, it shall be set aside. The Vir. (1. 173, p. 1) and the Mayiikha 
(see above p. 43, 1. 10) agree with Vij., the former adding that this text is directory^ only. 

It must be noted that this unequal division is possible only in the case of the father’s 
self-acquired property. Madhava and Jim. lay this down distinctly in cuuuexiou with 
this text, aud the same conclusion follows from the statements of the other authors made 50 
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117. After tbo death of the parents,* the sous should divide equally 
their wealth -Mid debt. Tho daughters share the residue of their motlier’s 
property after [the payment of her j deb ts,'^ and the issuo^ succeed in 
their default [Colebrooke, ch. i., s. lii., 8, and 12]. 

lie. Whatever else is self-acquired, apart from and without detri- 
ment to the parental estate,* as a friendly or a nuptial present, does 
not belong to the co-heirs [Colebrooke, ch. i., s. iv,, 1]. 


elsewhere. The Vir. (1. 174, p. 2). Kamalakara snd Madha.a quote the following text of 
Apastamba I : Translation The heritage should be equally 

10 divided among living sons,) vvhieh holds that unequal division is prohibited. Vij. says 
the same thing in connection with the next verse (No. 117), which relates to partition 
after the father’s deatli. 

' ** Aftf‘r the death of the parents^* ; — [See above p. 44, I. 10, and p. 96, 1. 34.] 
Jim. says the death of both tlie parents is a condition precedent for a partition among 
brothers (see j>. 97); but tlie Vir. (1. 170, p. 1) controverts this position, holding that 
chiluieu succeed to the wealth of their parents severally when they die. 

* ** After [the payment of hcr~\ dehts^* : — Vij, says that daughters succeed to the wealth 
of their mother, but have no responsibility for her debts. So, where the mothers 
property falls short of, or is equal to her debts, it goes to the sons who have to pay 

20 the debts (ch. ii , 1, 49, p. 2). 

^ “ The issue^^ Vij, says the issue here meant is the issue ol the mother. Kama- 
lakara has concluded from this statement of Vij. that he gives the sons the right to 
succeed to their mother in the absence of daughters, to the exclusion of the daughters’ 
daughters and daughters’ sons. But in so doing, Kamnlakara has evidently overlooked 
Vii ’s gloss on v. 145, where the sons are postponed to daughters’ daughters and 
daughters’ sons. 

Apararka makes the term ‘ issue’ to be ‘ issue of the daughter’ ; but this difference 
is immaterial, inasmuch as he and Vij. ultimately agree in respect to the order of 
succession. 

30 Jim. (p. 131) and Vach. (p. 143) apply this latter hemistich to Yautaka (nuptial 
gift). 

* ** Without detriment to the parental estate*' ; — Vij. con.siders this clause as quali- 
fying the four kinds of gains declared impartible in the latter hemistich of this verse 
and in the follow'ing verse. The result is that Vij. considers the above enumeration 
of the ways of acquiring self-acquired property as e.xhaustive, so as to make all other 
gMins not covered by this and the following verse* as partible, although they may have 
been acquired w ithout detriment to the parental wealth. He gives as an example the 
gains by pratigraha (acceptance). 

Apardrka opposes this Construction, and holds the 6rst hemistich to stand as a com- 
40 prehensive and independent class of impartible properties, distinct from the four classes 
that follow in the latter part of this and the whole of the following verse. 

Jlmdtav^hana considers these and all the other text* of Smyiti-writers on this subject 
as only explanatory of the general rule contained in the first hemistich, and concludes 
that whatever is gained without detriment to the family projHjrty is impartible (see 
p. 181). 

The Vir. (1. 229, p. 2) and the Mayiikha (sec above p. 67, 1. o) agree with Vij. 
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119. [Similarly] he, who recovers horoflitary property^ once taken 
away, may not give [to or share it with] his co-heir ; as i Jso what has 
been gained by learning [Colebrooke, ch. i., 8. iv., 1]. 

120. In cases where the common stock undergoes an increase,*^ an 
equal division is ordained.’ Among sons by different fathers, ‘‘ the 
allotment of shares is according to the fathers [Colebrooke, ch. i., s. iv., 
30, and s. v., 1]. 

121. The ownership of both father and son is the same in land, a 
corody,’ or wealth® received from the grandfather^ [Colebrooke ch. 

i., s. V., 8]. 


10 


^ “ Recovers hereditary property^' : — To this KsniRlakara anJ Apar^rka add * with 
the consent of the co-heirs.’ In the case of hereditary property recovered without 
the consent of co-heirs, the recoverer has only a right to one- fourth in addition to his 
legitimate share, in accordance with the text of 6ankha quoted in the Mayukha (see 
above p. 67, 1. 12). 

“ “ Where the common stock undergoes an increase Vij. gives agriculture and 
trade ns instances. 

^ An equal division is ordained^': — Sulapani says that an equal division is here 
specifically ordained ; for, in a partnership with a common stock, the difference in the 
gains of each individual member is not to be taken into account at the time of partition. 20 

Vij. observes that this text is intended to be an exception to the text of \nsishtha, 
w hich allows two shares to the acquirer, and which is cited in the Mayukha (see above 
p. 68, I. 28). 

* ** Among sons by different /aMcts”:— -The Vir. (1. 177, p. 1) ^ud B^lambhatt* 
adopt the reading /)rarAi/tfr/?*7n^awftm (of those whose fathers are dea<l) 

« A corody” V:j. exphiins nibandha (corody) as meaning allowances of a certain 
quantity or number of things such as betel-leaves or betel. The Vir. (1. 175, p. 2) 
and Sulapani follow Vij. 

According to Apar^rka, it means money allowances. 

® “ Wealth^’ The original word is dravya, which is explained by Vij. to he gold, 30 
silver, &c. Madhava understands the terra in its literal sense, and would apjdy it to 
all moveable as well as immoveable property. It is not quite clear why a word of 
such general import as dravya (matter) should have been here used co-ordinately with 
its species. 

.limutHvfihana (p. 62) understands the term in the sense of (bipeds), because 

of the companionship of immoveables and bipeds in a certain text of Nar^da, w hich 
is quoted in the Majukha at p. 34, 1. 7^ 

’ Vii. and the rest who hold a son’s ownership to be eo-eval with his birth, put 
forward this text as indicating the correctness of their theory. Jimutav^h.inn explains 
it as intended to secure to the son of a deceased son, a share in the grandfather s pro- 40 
perty which he otherwise would not have got (see p. 56). 

The Subodhim says that this text applies in the case of a grandson whose father was 
united with the grandfather, and is dead. 

The Vir. (1. 176, p. 2) observes that the equal ownership of the father and the son is 
specifically declared by this text, to show that in wealth of the kinds herein mentioned, 
the son is not dependent on the will of the father for partition; and that the father, 
when effecting a division of his own accord, cannot reserve two shares for himself, as he 
-'an in the case of self- acquired property (see above p. 42, 1. 16). 

Tlie Maydkha takes the word * grandfather’ as illustrative of the great-grandfather u* ^ 
well (see above p. 33, 1. 4), 



122. AVhon [after the sons, cSr^c.] have become separated, a son is 
born of a wife of the same class/ ho becomes a partaker of a share / 
or his allotment should be made out of the visible^ estate, corrected 
by [the necessary adjustment of] profit or IoSkS^ [ColebrQok9, ch. i., s. 
vi., 1, 8]. 

123. The wealth which is given to one by parents, belongs to 
him alone.*'' When sons divide after the death of the father, tho 


^ A son horn of a wife of the same class**'. — Vij- adtls tlmt in the case of a son 
horn of a wife of a dissimilar class, succession is governed by the authov's verst 125 (sec 
10 below p. 218). 

* Partaker of a shore ** : — Vij. makes this clear by saying that the son born after 
jiartition succeeds to tlie fntlier's wealth, to the exclusion of the separated brotlu rs. 
lie splits uj) this verse into two parts, and applies the lirst hemistich to a son born 
after partition while his father is alive ; and the lattc'r to a son who was conceived hut 
not horn at the time of tlie partition, which took place after the death of the father. 

Apnraika agrees with Vij. 

Sulapimi, Kamalakara, and Vfrehaspatimisra (p. 146) regard the whole text asap]di- 
cablc to the latter of the two cases stated by Vij. 

Jim. is opposed to this construction [see pp. 205, 206]. lie considers this text 
20 applicable to the ancestral property in the hands of separated brothers. 

* “ Visible estate** : — Vij. explains the term drihja {s'lsihlc) ns meaning the wealth 
received by the brothers at the time of partition. 

Vach., following Halayudha, holds that, owing to the use of the w'ord vd (or) 
the simrc of the son born after partition is to be made up out of the property in the 
linmls of the aei)aiated brothers, both visible and concealed, according as the subsequ- 
ently born brother is worthy or unworthy respectively (see p. 146). 

The Vir. (1. 183, p. 1) refutes this construction, and upholds that of Vij. 

Jim., as explained by his commentator ^rlki-ishna, says that the term ‘visible’ is 
uscil to excluile that portion of the property which may have been already expended 
3 Q (pp. 205 and 206). 

* “ Profit or loss The words used are Atfa and Vijaifay which are explained to he 
accretion to the heritage and expenditure on account of the payment of the father’s 
debts resijKjctively. 

The Vir. (1. 181, p. 1) limits the expenditure to legitimate charges on the family in- 
heritance, such as the payment of ancestral debts, the initiation of the uninitiated 
brothers, and the marriages of the unmarried daughters. 

The Subodhini considers that a deduction of the expenditure incurred by a scj)arnted 
brother on account of the maintenance of his family should also be made. This does 
not seem to be satisfactory. 

40 Vij. adds that the same rule holds with regard to a son conceived before hut bom 
after partition to the wife of a brother, in the case of a partition amotigst brothers. 

* “ Belongs to him alone** The Vir. amplifies this by saying that any gift within 
due bounds made by the father to his separated sons out of affection is not to be 
disputed by the son born after partition ; and that the same rule applies in the case of 
aftVotionatc gifts by the father to his «ons before partition. These gifts are to be consi- 
dered as the peculiar property of sons, and, as sucli, imi)artiblc (1. 221, p. 1). 
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motlicr* should also receive an etjual share" [Colebruokc, ch. i,, s. vi.^ 

13, and si vii., 1], 

124. Uninitiated^ sisters should have their ceremonies performed 
by those brothers who have already boon initiated, giving them a 
quarter ’' of one’s own sharc^ [Colobvooke, ch. i., s. vii., 3, 5]. 

' “ Th'-' mother^* : — Vij. eoi);-iilci‘s il.c term ni!itd IrTC le-ed stiuidinp; for father’s 
uivt's jjeaoniHv; m) as iiUVrentiallv to incluilc h step-mother in the list of sharers. 

Miuhuia, ]\la(Hiiiva 3 Aparaikn, Siilnpaui ami cousiiler the term limtd 

as of all those who conic in as sharers uiuler a text of Vyasa — ‘ 

(crg’rqr-T: FtTRFW: I 11 Translation:— iO 

‘The soilless wives of the father arc (Icelared cipial shnrers, niid so are all paternal 
graiidniot’iers deelarcd equal to the mother.’ (See above Mayukhn, p. 4-4, 1. 2'2.) 

Tlie VIr. rcspeetiullv dilieis from the above interpretation of Vij., and holds that 
thoui^ii the distioetiou between childless and child-beavinjj wives is not to be made iu 
tile ease of a |;artitiou by the father durinp; his lifetime, yet when the division, takes 
place after the father's death, it is the jiniant (eliild-beariii" mother) alone w ho is 
entitled to a rliare, while the barren step-mother olitaius maintenance only (see 1, 179» 
pp. 1. 2.) It further states that its exjiosition as above given is in conformity with the 
usage of the h'anied. 

Jim. (}) 170) and Knmalakara agree with the Vir. The Mayuklia (see above p. 44, 20 
1. 14) seems to disajiinove of the wide interinetatiou put upon the wonl mdtd, tliough 
he ill the end agrees with Vij, in giving to the step-mother a share on the strength 
of the above-quoted text of Vyasa. 

* “//a ei^ua/ sAar<?'’:— The allotment of a share in this case to the mother, says 
Kamalakara, is an e.xpress contradiction of the theory of those wlio hold the mother 
entitled to uiaintenanee only at the time of partition among sons. And it is consonant 
with the practice which generally obtained up a) Avithin the last twenty years. It is 
still the rule in all old families in the country, to reserve u share to the mother at such 
partitions. 

^ Uninitiated”: — The initiation of females now consists in their marriage in 30 

accordance with usage, and Mann eh. ii, v. ('7. Cut it appears that at one time 
itp((u((i/(ina us distinct from marriage was allowed to females. 

* A quarter of the share w hich si’? would have got if she had been a sou.— Vij- 
E&uesvara. 

Vach, (p. 134), mentioning the Ratmikara as approving of Ids interpretation, 
holds on the authority of the following text of Vishnu — “ ^ 

^ !PTT^.” Translation The [marriage] ceremony of the unmarried 

daughters should be performed according to his wealth that the word quarter is 
here used not in its plain sense, but simply to enjoin the allowance of as much ns will 
suffice for the marriages of sisters. 40 

Sulapani, the Smyiti-Chandriki, Rharuchi, a commentator on Manu (Vlit. ch. ii. 

1. 53, p. 1) and Jim (p. 114'; agree with Vach. 

Vij. (ch. ii. 1. 52, p. 2) and the Vlr. (1. 179, p, 2) notice this interpretation, and reject it. 

The Mnyuklia (sec above p. -40, 1. 4) ami Kam. follow Vij. 

Apararka and Medhiitithi in his comment on a similar verse of Manu (ch. ix., v. 118), 
also observe to the same effect. 

* “ Own share”: — Vij. says the use of the word ai\6a shows that the daughter is 
a sharer as a matter of right iu a partition after the death of the fatlier. The Vir. 
d. ISO, p. 2) as usual follows Vdj. here. 

Jim. considers this text as intended only to declare the obligation of hrothers to 50 
get their sisters marrictl j so that if gives no tight to the sisters to eafuree a gilt of 
fj 2 
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125. Tlio sons of a Brdhma^ia [by a Brdhmani^ Ksliatriya, Yaisy/t^ 
or Sudrd wife,] get four, throe, two, or one shares respectively ; those 
born to a Ksliatriya, three shares, two, or one respectively ; and those 
born to a Vaisya [of a Vaisya or Sudra wife,] two shares or one respec- 
tively ‘ [Colebrooko, ch. i., s. viii., 1]. 

126. The settled rule is, that co-heirs should again divide,® in 
equal shares,’ that wealth which being concealed by one (co*heir) from 
another is discovered after partition [Oolebrooke, ch. i., s. ix., 1]. 

127. A son, begotten by a sonless man, having permission to that 
10 effect, on the wife of another, will bo the rightful heir [to the proper- 
ties] of, and the giver of the funeral cake to, both [the real and the 
reputed father]'^ [Colebrooke, ch. i., s. x., 1]. 

128. [1] The Aurasa son is he who is procreated on the lawfully 
wedded wife [2] equal to him is the son of an appointed daughter, or the 

that share {p. 1 14). Apardrka is led to the same conclusion by the following Vedic text 
cited by Baudliayana, (Taittirlya Samhiid, kdnda 

vi., adhydya v., and Anuvaka viii., see p. 667, vol. I. Taittiriya Samliitd of the Black 
Yttjur Veda). Sayann’s comment on the text is ” flPT: 

•T The above text would accordingly be rendered thus ; — Therefore women 

20 being weak, arc unfit for heritage. 

This Vedic text is noticed by the \ir. under his heading of stridhana (1. 220, p. 1), 
where he says the general proposition cnund&ted thereby is limited by the express mention 
of certain females as sharers. The same reasoning would apply in the present case. 

^ Vij. ad<ls that the rule herein laid down does not apply to land acquired by prati- 
graha (acceptance) [oh. ii., 1, 5 ), pp. 1, 2J. 

Comp. Manu ch, ix., vv, 151 — 153, Marriages with women of a dissimilar class have 
been proSiihitcd in this Kali age (sec the Nirnayasindhn, iii., first part, 1. 

62, p. 1, where the following text from Brihat Narada is cited : — 

Tq^T^rPlT which means ‘ so also the marriage of a dvija (twice-born) with a maiden of a 
00 dissimilar class [is prohibited]).’ This text of Ydjfiavalkya has therefore no application 
DOW. See Maydkha above p- 46, 1. 17. 

■ “ Divide”: — By the use of the plural xerhvibhnjeran (they should divide), says Vij., 
it is meant that the detected common property shoulc! be divided among aU the co- 
heirs, and not only among those who concealed and those who detected it. 

* ** Equal shares”: — Vij. says an unequal division is hereby forbidden. The Vir. 
adds (1. 220, p. 1) that on no account is the co-heir who concealed the etfects disabled 
from getting an equal share. Muyuklia (see above p. 72, 1. 16). 

* Vij. considers this kind of doydmushydyana son fit for recognition only when the 
mother was betrothed, bnt not married. But as this observance, technically called 

40 Niynga, is prohibited in the Kali age (see the Nirnayasindhu parickekkeda iii., first 
half 1. 62, pp. 1 and 2), any further comment on the te.xt would be out of place. 

® Vij. says tlie aurasa must be the son of a wife of the same class. Vach. observes 
to the same effect (p. 149). Bulumbhatta and Sulapani agreeing with Vij. support this 
interpretation by the following text of Baudhayana:—?ppT[ftrf 

Trauslution : — lie who is'begotten on the properly w edded wife of an equal class 
should be known as aurasa. But the Vir. (1. 184, p. 2) does not subscribe to this 
statoneat of \ ij., aiul points out its inconsistency with Yj . ’s inclusion oiMurdhdvosiUn 
among the maiinu fiuthci on (see'eii. ii., 1. 57, p. 1). 



!’j)pointcd (laugliter herself;^ [3] Kshelruja (UtO ?on of ili<* wife;) is 
one begotten on a wife by a Sngotra (kinsman) of her husband or by 
another [Colebrooke, c. i., s. xi., 1]. 

120. [4] One, secretly produced in the house, is declared a son of 

hidden origin ; [S'] a damsers child is one born of an unmarried daughter ; 
he is considered a son of his maternal grandairo^ [Oolebrookc, ch. i,, 
s. xi 

130. [6] A child, begotten on a woman whose [first] marriage has 
or has not been consummated, is called the son of a Punarhhu (a twice- 
married woman). [7] He, whom his father or mother' give (in adop- Iti 
tion), is dattahi (a son given) [Colebrooke, ch. i., s. xi., 1]. 

131. [8] A son bought is one sold by thorn [his parents]; [9] a 
krifmna or self-made son is one adopted by the man himself; [10] 
one who gives himself is a Soayandatia or self-given son; [11] a son 
produced in the womb (before marriage) is a Sahodhoja (son of a 
woman who was pregnant at marriage)'^ [Colebrooke, cb. i., s. xi., 1]. 

132. [1 2] He who, having boon foresaken by his parents, is taken for 
adoption, is Apavlddha (a deserted son)-'* [Colebrooke ch. i.^ s. xi., 1]. 

Of these sons, each, in the absence of tho preceding, is a giver of 
the funeral cako [to], and tho inheritor of a share [of the property of 2( 
the father].^ 

138. This law is propounded by mo in regard to sons equal by 
class. ^ A son begotten on a ddst^ by a Sddra becomes even tho pa]> 

* The word is putrikd -put ra, which is capable of two interpretations, viz., the son 
of the (lauj'hter, and the daugliter regarded as a son. Both these meanings are given 
to tlic w’ord here, in conformity with the text of Vasistha cited in the Maydkbn at 
p. 4.9, 1. 33. See Mayukha above p. 49, 1. 14. 

* See Maydkha above, p. 49, 1. 17. 

* Vij. and Apararka say that when the husband is abroad, or dead, his previous 
permission to give in adoption is requisite to make the adoption valid. The Vir. holds 3( 
that no such express permission is necessary (see 1. 188, p 2). The Dattaka Chandrika 
(p. 51) is at one with the Vir.; while the Dattaka Miindrasd dissents (see p. 2). 
Mayukha, sec above p. 49, 1. 20. 

* Mayukha (see above p. 49, 1. 23). * See Mnytikha above p. 49, 1. 28. 

* [As none but the aurasa and the adopted sons are allowed in this age (see above 
p. 50, 1, 7), I have not thought it necessary to give full explanations of the remaining 
ten kinds of sons defined above.] 

Vij. (ch. ii. 1. 56, p. 1) notices the discrepancy between Y^ijuavalkya on the one hand, 
and Manu and Vaaishtha on the other, the latter dividing the twelve kinds of Boniinto 
two classes of aix each, and declaring one of those classes as disqualified to inherit. Vij. 4^ 
gets rid of this difference by stating that those texts apply only when the deceased is 
other than the father, such as &sapinda or a samdnodaka of the deceased. Madhava 
agrees with Vij. 

’ The Maydkha on the strength of this hemistich says the adopted son should always 
he one from the same class (see above p. 51, 1, 19). 

® As to wk,j j a Ddsi is see the texts cited in the case of Rahi v. Govindd v^nhid 
Teja — I. JL. It I. Uom.j p. 1’7 
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(akoi^ of a share by [the fathcr’s3 choice. [Colebrooko, cJi. i-, s. xi., 
and B. xii., 1]. 

134. After the death of the father, the brotlicrs should make him a 
half-sharer. An illegitimate son of a Sddra, if brothcrloss, can take tlu' 
whole, unless there is a sou to [any of] the daughters [of the SudraJ* 
[Colebrooke, ch. i., s. xii., 1]. 

135 — 136. The wife/' daughters/ both parents/ brothers,^ aiui 

^ This te\t is a soqncl of the iattci liomistieh of the, last verse. 

The last quarter is literally reiuleretl in the ahove translation. But inasmnrh as? ;; 
’10 (laughter jireriMles her son, Vij. says a Sudra's s('n hv a i)ds''i is ])Ost]>oned to a daught' i 
as well as a daughter's son. Madhavn and tlu' Vir. (1. 11)2, ]). 2) agu e. 

Yij. infers from a share being allowed here to the son of a D isi in the rase nj 
Sudra alone, that such a son in the ease of the twice-honi will under no cireim.staiu v -> 
be (Mititled to a share. 

• It should be premised that Vij., the Vlr. (1. 199, p. 2), tlie Mnyuhliafsce above p. Tf;. 
1. .'I')), Madliava, Kanialakani, and in some respects VHcliaspatimisra (]>. lo2)lK)ld t(u .^v 
▼erscs applicable h) the succession of ailivided, not reimited and snuless male wlio luay 
be deceased, or degraded, or have entered into tbc fouitli order. Jim (pp. 

Apaiiirka ami Sulapapi give the texts thrir plain meaning, and hohl that whethev ;lie 
20 deceased be divideil or undivided, his next heir is his nidow if he Kane no male is''ti,' 

The wife should be chaste before she is entitled to a share (see Vij. ch. ii., 1. /b 
p. 1, and the Mayukha ji, 77, 1. 7 above). As the word used is paint (a hn\f/div neddi < ■- 
wife), the Vir. says wives married according to any of the four last forms are exclodul 
by those married nccxirdiug to any of the approved forms (see 1. 19.1, p. ]). 

A nother question tliat frequently arises in connection with tlie succt‘s«ion of the.' 
widow is as to who siieeeed on her death, whether her heirs or the lieirs of the Inislinm). 
The Vir. (1. 19-1, p. 1) quoting K%ayana’s texl:~3Tj^r 

which means “ the sonless [widow] preserving tlie 
bed of her husband, staying with elders, should enjoy [her husband’s jiropcrty j iqi to 
;i{) death ; afterwards the heirs should get [the pro[>crty],” and explaining the tenu 

to he the heirs of the husband in an undivided family, liolds that snecession to a widou 
property inherited from her husband takes place in reference to her deceased liusl>:iii(l 
and not to her. 

The only restriction on a widow’s enjoyment of her luisband’s property seems to bv 
in respect of gifts to actors, dancers, and the like (Vir. I. 1.9,5, p, 1). 

Dbarcgvara holds that in the case of a widow, the right of succession arises from her use. 
in continuing the line ; so that a widow without issue is entitled te) maiiitenanec only. 
This is refuted by Vij., (ch. ii. 1. 67, p. 2), the Vir. (1. 196, p. 1), Apararka, and Miulhavn. 

As to the question whether subsequent inchastity will operate to divest an estate 
40 already vested, the Vir., when speaking of disquali fictitious for inheritanct% says (see 
1. 221, p. 2) that after uii estate is once vested in an individual, no subsequent dis- 
ability will divcct it ; and that this rule apjdies as v/ell to females ns lo males. 

*'* Vij. thus gives the order of succession among daughters, tirst the maiden, then 
the unendowed married, and afterwards the endotved married daughter ; in accordance 
a text of (lautama Translation: — 

StrulhaTia lie longs to the unmarried, and to the married, among the latter first to the 
wneudowed and afterwards to the endowed. 

Jlm.’s order of succession among daughters is first the unmarried, then danghtiu’s 
with sous, then a insirried daughter who may have issue. Barren mid widowed 
bO daughters are thus excluded (p. 271). 

llu^neivara, Devasvamm and Devasata. quoted in the Vir, at 1. 20-1, p. 2, hold that 
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likewise their sons,' gotrajas* (gentiles) ; handkus^ (cognates) ; a pupil 
and a fellow student — [135] 

the mention of the daughter in this text is merely declaratory of her right to succeed, 
and not indicative of her rank in succession ; so that site succeeds in preference to 
her mother owing to her being ranked among sons. Vij. (ch. ii. 1. 59, p. 2) and the 
Vir. (1. 204, p. 2) refute this view, holding that the daughter or the daughter’s son, 
who is included in the category of sons, is not any daughter and ary daughter’s son, but 
only such daughter or such daughter’s son has been appointed by an agreement. 

After the word duhitarah (daughters) in the above text occurs the particles chaiva 
(also), to give some sense to which Vij. introduces here the daughter’s son in conformity 10 
with a text of Vishnu I ^ 

JJTfT: II Translation “ The wealth of him who has neither sons nor grandsons, goes to 
daughter’s sons ; for the daughter’s sons are reckoned as son’s sons in regard to the 
performance of their Mddhas.*' Compare Manu ch. ix., v. 136. 

Apar^rka, -^dlapani and V^chaspatimisra do not give the daughter’s son a place 
here. 

* Vij. places the mother before the father in succession. 

Vach. (p. 153) and Kamalakara agree with Vij. Jfm. (p. 285), Aparfirka and the 
Mayukha (sec above p. 80, 1. 1) differ, and place the father before the mother. 

The Vir. notes the approval of the latter view by the Sm^iti-ChandrikA, Madanaratna, 20 
Kfllpataru, Ratndkara and ParijAta (see 1. 206 p. 2). It may be noted here that 
Vishnu’s text, which the Mayukha relies on for refuting Vij., is quoted by VAch. (see 
p. 151) as placing the mother before the father. The commentator of Jim., however, 
notes this reading as adopted by the RatnAkara, a w'ork often quoted by VAchaspati- 
misra, and pronounces it to be incorrect (p. 288) ; so also does the Vir. (1. 206, p. 2). 

The Vir. quotes Srikara’s opinion that the parents succeed together, and lefutes it 
(1. 206, p. 1). The Vir., seeing the consensus of authority against the preference given 
to the mother, and yet unwilling to abandon Vij., strikeis a middle course, and says 
that the father or the mother will have preference according to their individual merits or 
their service to the deceased son (1. 207, p. 1). 30 

SdlapAni says that the parents precede the brother only if the wealth of the deceased 
was inherited by him from the father, grandfather, or the like, but that in respect of 
self-acquired property, the brother sets the parents aside according to the following 
text of Devala RflW- 1 ^ ^ II 

. Translation Afterw'ards, the heritage of the sonless will be partaken by the uterine 
brothers. The daughters are also equally entitled ; and if the father is alive, he also. 

See VAch. quoting the RatnAkara to the same effect (p. 155). 

» Vij. says the uterine brothers come in before half-brothers. 

The Maydkha (see above p. 80) and AparArka do not hold the half-brothers to be on 
m par with uterine brothers ; the former relegating them to the class of Gotraja 40 
Sapindas, where they share equally with the grandfather. 

^ The above note with regard to brothers applies mutatis mutandis to bi other’s sons. 

• The pitdmakt (the father’s mother) heads the list of gotregas according to Vij. 
VAch. (p. 153) wonld bring her in at the end of gotrajas. 

The Maydkha (p.81, 1. 25 above) then brings in the sister, and Balambhatta the 
daughter-in-law after the grandmother. 

» AparArka takes by the term Bandhus only those who are termed Atmahandhu, and 
excludes the Piiribandhu and Mdtribandhu. Vij. and the rest consider them as tech- 
nical Bandhus, who succeed in the .order mentioned by BaudhAyaua. 
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Of thesej ou failure of the preceding, the next following in order is 
heir to the estate of one who has departed for heaven, leaving no 
This rule extends to all [males whether belonging or not to the four]® 
classes. [136.] [Colebrooke, ch. ii., s. i., 2.] 

137. [The heirs] who take the wealth of a Vdnavrastha (a hermit), 
of a Yati (an ascetic), and a Brahmachdrin (a student), are in their 
order,® the preceptor, the virtuous pupil, and one who is a supposed 
brother and belonging to the same order [Colebrooke, c. ii., s. viii., 1]. 

IBS. A reunited co-heir* [takes the wealth] of a reunited co-heir 
10 [and] a uterine brother [that] of a uterine brother. [The re- 
united brother] shall give up the wealth of the deceased to one born 
[of his body], or [failing one such] shall retain it. [Colebrooke, ch. ii., 
R. ix., 1.] 


Between the Bandkus and the pupil, the V£r. (1. 20.9, p. 2) introduces the mother’s 
brother and the hke, holding the term JBanc^Au^ not to be restricted to' the technical 
Bandhus. 

^ Tlie word putra in this verse stands for son, son’s son, son’s son's son (see VIr. 
I, 198 p. 2 line 7 and BMarabhaUa). 

* The portion within the brackets is supplied from the Mitdksharfi and the Subodhini. 

20 ^ Vij., Vach. (p. 166), and Jim. (p. 338) state that the order of the heirs is inverse 

to the order given in the above text. Madana, on the authority of a text of Vishnu, 
quoted in the Maydkha at p. 84, and ^ulapdni apparently are opposed to this view. 

The Vir. (1. 210, p. 1) and the Maydkha (p. 83, 1. 36 above), and Kamal&kam are 
neutral, and only notice the conflicting interpretations. 

Apardrka has given an entirely diflerent conitruction which would imply that to any 
one of those mentioned in the first hemistich d3'ing, those mentioned in the latter 
succeed, in the order stated therein. 

* Vij. detines a reunited co-heir to be one who having been separated is again 
united ; and in virtue of a text of Brihaspati holds this reunion to be possible only in 

30 the case of a father, brother or a father’s brother. The text is as follows : — 

I B II. Translation He who 

being once separated, dwells again through affection with his father, brother, or 
paternal uncle, is said to be reunited with him. (See above p. 84, 1. 24.) 

Jim. (p. 343), Apar^rka, and ^dlapdni lay down the law to the same effect. 

V^ichaspatimisra (p, 167), quoting this opinion as that of the Prak&sa, refutes it, 
holding that reunion is possible with any one from whom division is possible. 

The Mayukha (p. 84, 1. 31 above), Kamal4kara, M&dhava and the Vir. 169, 
p. 1) agree with V4ch, 

Jim. (p. 313) and Aparflrka and Vdch. (p. 157) do not consider this text as an exception 

40 to vv. 135, i;i6, as Vij. (ch. ii. 1, 61, p. 1), the Maydkba (p. 86, 1. 36), the Vir. (1. 210, 
p. 2), Kam. and Madhav do : holding that this applies in the case of the brotl^er’s 
succession. The result of this difference is that according to Jim. and Apar^rka the 
wife, the daughter, and the father are not excluded by even a reunited brother ; 
while Vij. and the rest would give preference to a brother over the widow in a reunited 
family as in an undivided one. 

The Mayukha (p. 86, 1. 11 above) differs from Vij. only in considering that this text 
does not refer to a sonless deceased as vv. 136 and 136 do. Its object in so doing is to 
provide for the case where some sons are reunited. jind others are not. 
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130. One born of a ditforent mother, if reunited, may take the 
wealth ; but ono born of a difFereut motlior and not rounitod [cannot 
take] ; but a uterine brother, even if not reunited, should obtain the 
wealth, and one born of a different motlicr, even if reunited, shall nut 
take alone* [Colebrooke, cli. ii., s. ix., 7], 

140. An impotent person, an outcasto and his issue, ono lame, a 
mad man, an idiot, a blind man, and [a person] alHicted with an incur- 
able disease are [persons] not entitled to a share ; and are to bo main- 
tained^ [Colebrookc, cb. ii., s. x., IJ. 

141. But tlicir blameless sons, whether legitimate, or Ishctraja^ 10 
(the offspring by a kinsman) are entitled to inherit. Their daughters 
should be maintained until they are provided with husbands [Colcbrooke, 
ch. ii., 8. X., 9, 12]. 

142. Tlicir childless wives conducting themselves aright, should also 
be supported ; but if they arc unchaste, they should bo expelled, and 
similarly those who are perverse [Colebrooko ch. ii., s. x., 14]. 

143. What was given [to a woman] by the father, tho mother, tlio 
husband, or a brother,^ or received [by her] at the nuptial firc‘, or 


* Vij, says that the relationship of a uterine brother and reunion are equally potent 

grounds to support the claim to succession in the case of a reuuiteil deceased. 20 

l^iilnpani notices another r?nding in the second quarter, which unlike Vij. would 
give preference to a imrc*united uterine brother over even a re-united luilf-bruther. 

The Vir. notices this reading with disapproved (1. 212. p. 2). 

For tlic interpretation of the Mayukha see above, p. 87, h 1?. 

* Vij. (ch. ii. 1. 01, p. 2) adds to the list giver here one who has entered into the 
third or lourth order, an enemy of his father, one who has committed a secondary sin, a 
deaf, or a diiiiib person, and one with a defective limb. 

He further says (ch. ii. 1. 02, p. 1) that the above disabilities operate as disqualifs- 
entions, only if thev exist prior to the division. If one so txcludeil should hapjien to 
ht; cured of the defects after partition, he would be entitled to his proper share in the 30 
same nuinncr as a son born after partition. 

The Vir. concurs in this view (1. 221, p. 2). 

I^ulapani exidaius the term to be one who isindilfcrcnt to religious ohservanees ; 
and owd/itit (blind) to be one born blind. For iNlIalv.-mtlia’s view-, see above p. y.9, 1. IS, 

® Vij. says the aurma and kshetraja%o\\% are spccitically mentioned to exclude the 
other kinds of sons. 

As to the opinion of the Mayukha, see above p. 102, lines 4 to 15. 

Vij. di’aws a distinction between an unchaste and a refractory woman, both of whom 
1(10 to be banished from the house ; and he adds that the former is further to be 
tloniod uainteuauce ; not so the latter. For the Mayuklia, see above p. 102^ 1. 9. 40 

* Vij. considers this enumeration not as exhaustive but only as illuslr.itive. Apa- 
rurka, Jim. (p. I2d), Mmlliava, Mayukha (sec above p. Vf, 1 47) and the Vlr. (1. 211. 
p.l) agree. 
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presented on her supersession (A^hy&mhanika), and the like' is deno- 
minated woman^s property [Colebrooke, ch. ii., s. xi., 1]. 

144. That which is given [to the bride] by her handhus^ (kinsman), 
Sulka (the money taken as price by the parents of the bride), 
anvadkeyaka (that which is conferred on the bride by the family of the 
bridegroom after the marriage ceremony), — these her kinsmen (bdri* 
dhm)^ take if she die without issue [Colebrooke, ch. ii., s. xi, 6, 8]. 

145. The property of a childless woman married in the Brdhma or 
any other [of the four approved forms of] marriage'*' goes to her hus- 

10 band ; in the remaining [four forms of marriage] , it goes to her parents.^ 
But if she leave issue/ it will go to her daughters ^ [Colebrooke, ch. ii., 
s. ii., 10]. 

' Vij. (ch. ii 1. 62, p. 1) says that owing to the use of the word ddya (the like) here, 
the word s^^^c?Aana is here used in its literal sense of ‘ the wealth of a woman so that 
wealth, whether inherited or obtained in any other legitimate manner, is stndhana. 
Apararka; Madhnva, Kamaldkara, and the Vir(l. 214, p. 2) are of the same opinion. 

The Mtyukha (p. 97, 1. 11 above) differs, holding that property gained by a womau 
from the stated individuals only, and in the specified manner, is strtdhana^ which is thus 
used in a technical sense. 

20 Colebrooke renders the word adya into “ any other [separate] acquisition,” for which 
there seems to be no authority ; indeed, her separate acquisition in some instances, i.e. 
property gained by e.\ercismg mechanical arts, is expressly declared to be subject to 
the husband’s power (see above p. 93, 1, 20). 

■ Vij. understands by the term Bandhu here the technical Bandhus (ch. ii. 1. 62, p. 2). 

Aparirka understands it in the general sense of a relation, such as the father’s bro- 
ther, &c. 

Jim. (p, 148) says it stands for the parents. 

* Vij. says that the Bdndhavas here noted are those that are mentioned in the next 
verse. Apararka coincides with Vij. 

30 Jim. (p, 148) takes the word to be synonymous with brothers. Kamallkara agrees 
With Jim. 

See Maydkha above p. 97, 1. 31. 

^ The Vir. (1, 219, p. 1) interprets the words Brdhmddishu as an atadgunasamvijndna 
Bahuvrihi, so as to make the succession mentioned in this hemistich applicable to five 
forms of lo^arriage, including the Gdudharva. — This is done m conformity with a text of 
Manu (cbix., v. 196):— 

Jim. (p. 145) agrees with this, but applies this text to wealth got by a woman at the time 
of marriage on the authority ofVisvarupa. Kamalikara notices the above text of 
Manu, and explains the difference by stating that a gift by the father alone at the 

iO Gdndharm marriage follows the rule relating to the approved forms. Apararka holding 
Manu and Ydj. as here irrecoiicileable, makes the succession iu the case of the approved 
forms optionally applicable to the Gdndharva marriage. 

* “ Her parents** The word is pitriydmif and all agree in holding that the mother 
has precedence over the father in this case. See Ma}'dkha above p 97, 1 34. 

« ** XssMe^* : — ^This refers to marriages of all forms alike. So say Vij. and Apardrka. 

» ** DawyhUrs *' ; — ^The word is duhitfindm, which Vij. construes into daughter’s 
daughters ; for, says he, the case of daughters is already provided for by v. 117, 

Jim. (p- 139 ) is opposed to this interpretation, as he considers that it is the suns who 
Biu-Tccd in the absence of the daughters, and not the daughters* progeny. 

Apaiaika ugrees witli Jim., while the Vlr. sides with Vij. (1. 219, p. 2). 
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146. If a man, after having given his daughter, takes her [back],^ 
he should be punished and compelled to pay the expenses, together 
'with interest. If she die [after betrothal], the gifts may be taken [back] 
by the bridegroom, after the expenses on both sides have been 
deducted [Colebrooke, ch. ii., s. xi., 26, 29]. 

1 47. A husband^ is not liable, unless he be willing? to make good 
the property of his wife taken [by him] in a famine or for the perform- 
ance of religious duties, or during illness, or while under restraint® 
[Colebrooke, ch. ii., s. xi, 31]. 

148. To a superseded wife, [the husband] should give a sum equal 10 
[to the expenses of the marriage] * by which she has been superseded, 
provided no strdihnn (woman^s property) had been bestowed on her; 
but if [any has been] assigned, ardkam^ (half) [only] should be allotted 
[Colebrooke, ch. ii., s. xi., 34]. 

149. On denial of partition, the fact of the division may be estab- 
lished by [tho testimony of] kinsmen,® relatives/ witnesses, documents, 
and houses or fields separately held [Colebrooke, ch. ii., s. xii., 1]. 


BOUNDARY DISPUTES. 

150 — 151. In a dispute about the boundary of a field, all the neigh- 
bours, old men, and others, all the herdsmen, neighbouring cultivators, 20 
and foresters [150], 


‘ Vij. says this text refers to a maiden betrothed. Pe who having agreed to give his 
daughter in marriage recedes from that promise, is to be punished only if lie so receded 
wantonly without any justifying cause (see Mayukha above p. 99, 1. 4). 

*** A husband^* : — ^Vij. says that any one other than a husband appropriating a 
woman’s property under any circumstances shall be compelled to restore it. See 
Maydkha above p. 94, 1. d5. 

* “ Under restraint * : — The word is sampratirodhake, which Vij., the VIr (1. 216, 

p. 1) and Apar&rka join in explaining as restraint put upon a person by the king 
f^dlap&ni considers the restraint to be one put upon a person by his creditor. 30 

V^h. (p. 141) construes the word as an adjective qualifying vyadhau (in disease), so 
as to mean a disease that confines a man to his bouse or bed. 

* Vij. says the superseded wife should obtain as much as is bestowed on the second 
wife. 

Vij. takes the word ardham here not as meaning exactly one half, but as a fractioii 
generally. 

See Mayfikba above p. 92, 1. 26. 

* ** Kinsmen ’* ; — The word is jiidti, which means, according to Jim. (p. 369), the 
sapindas, and according to Balambbat^ an unconnected person of the same caste. 

’ “ Relatives '* ; — The word is Bandhu. Vij. says it means the technical Bandhus. 40 
According to B&lambhatU it means the brothers in addition to the other Bandhas. 

Jim. (p, 369) considers that the order of eligible witnesses is here indicated. See 
Mayukha p. 73, 1. 10. 
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Should determine the boundary by obsernng the following markn, 
such as rising of the ground, charcoals, corn-husks, trees, water em- 
bankments, ant-hilb, slopes, bones or heaps of stones.^ [151]. 

152. S&mantas (men of the neighbouring villages), or of that in 
which the disputed ground is situated, equal in number [from each 
village], being either four, eight, or ten, having put on a garland of 
red flowers end a red dross, and taking some earth [on their heads] 
shall point out the true boundary.^ 

1 53. If they tell lies, the king ought to punish each of them with the 
10 middling penalty. In default of persons knowing, or of the aforesaid 

marks [of a boundary], the king should determine the boundary.^ 

154. It should be known that this procedure will apply, in the case 
of a garden, a warehouse,^ a village, a watering place, a pleasure 
garden, a house, a gutter [between two houses for] carrying rain-water, 
and the like. 

155. For destroying boundary marks [of lands], for encroaching 
beyond the boundaries of lands, and for usurping lands, the fine is the 
lowest, the highest, and the middling [respectively].^ 

156. An embankment producing benefit should not be prohibited 
20 [by the owner of the field] where the inconvenience is slight, and 

[similarly] a well which occupies but little space, and supplies abund- 
ance of water.® 

157. If a man, without giving notice to tho owner, set up an 
embankment round his [the owneFs] field, the enjoyment of its profits 
is [the right] of the owner, or on failure of him, that of the king.^ 

158. He who [having undertaken to cultivate a field] does not do 
so himself, or through another, after having broken it by a ploughshare, 
should be compelled to pay [an equivalent of] the produce [obtainable] 
from the cultivation of the land ; and the land should be allowed to bo 

50 cultivated by another.® 


^ Compare Manu ch. viii., vv. 246 — 262. 

» See above p. 164, 1. 16, Manu ch, viii., v. 256, the Vir. I. 140, p. 1. 

* See Maytikha above |). 135, 1. 12 ; Vir. I, 142, p. 2. 

* The word is dyatamnut which Vij. interprets as a storing place for straw, &c. and 
Apararka as a temple, 

* See Maydkha above p. 136, 1. 20. ® See Maydkha above p. 137, 1. 1. 

’ See Maydkha above p. 136, 1. 32. 

» Manu ch. viii., vv, 246— 266, corresponds with the present heading of boundary 
disputes. 
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THE MASTER AND THE HERDSMAN. 

159. [The owner of] a she-buffalo doing damage to corn, shall be 
fined eight m&shas^ [for each animal]; that of a cow, half of that; and 
that of a goat or sheep, a half of that [again]. 

160. [Again] for cattle eating and lying down in the field, the fine is 
double the [one] mentioned [above]. The fine is equal in the case of 
lands wheru grass or fuel is stored ; and the fine for an ass or a camel 
is the same as that for a she-bufialo,^ 

161. As much corn as may be destroyed, shall be paid to the 
owner of the field ; the herdsman shall be scourged, but the owner of 10 
the cattle incurs the fine already declared. ^ 

162. A herdsman is not guilty of an offence [if the cattle under 
his care], without any intention [on his part], [browse the crop stand- 
•.ng] in a field [situated] by the side of a road, or a village pasture 
ground. [But] if the cattle be wilfully allowed to trespass, he should 
1)0 punished as a thief.'*' 

163. A seed-bull, beasts let loose [with a brand, in honour of the 

dead], beasts just delivered, straggling beasts and others, beasts which 
have no herdsmen, beasts distressed by [the acts of] God or king — all 
these should be released. 20 

164. In the evening, a herdsman should return the beasts [to their 
respective owners] in the same condition in which they were entrusted 
to him] . A paid [herdsman] should be compelled to make good the 
beasts lost or killed by his negligence. 

165. When injury is done [to animals] by the[ fault of the herdsman, 
the fine ordained for him is twelve panas and a half, and he should 
restore the thing [t. e, the animal] to the owner.^ 

166. [A piece of land can be sot apart as a] pasture-ground, either 
by the will of the villagers or by the authority of the king. A twice-born 
can take grass, fuel, or flowers from any place as if they were Jiis own. 30 

167. A space should be left between one village and another village 
[measuring] one hundred Dhanush [or 400 cubits] in extent ; measuring 
two hundred Dhanush around a country town, and four hundred 
Dhanush about a city.® 


^ Vij. says the mdsha here ir a twentieth part of a copper pana. The rule here laid 
down applies in the case of animals doing damage without the owner’s knowledge. 
The fine is heavier in the case of damage with knowledge (see Maydkha p. 133, 1. 19). 

• The fine here mentioned is for each trespassing animal ; Vij. See above 
p. 133, 1. 22. 

> See a^^ovc p. 133, 1. 25. 40 

* This refers to an unfenced field or pasture. 

® See above p. 132, I, 25. 

® See Maydkha p. 133, 1. 8. Compare with this section Hanu ch. viii., vv. 229 — 244. 
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SALE WITHOUT OWNERSHIP. 

168. A man can obtain [the possession of] his property sold by 
another. The buyer would be blameworthy if he bought it secretly. 
[He would be treated as a thief] if he bought it from a suspicious 
character, or in secret, or for an inadequate price, or at an unusual hour. 

169. Having come by a thing lost or stolen, tlio owner should get 
the purchaser apprehended. In cases of inconvenionco, owing to 
the distance [of officers] or [the want] of time, he shall apprehend [the 
purchaser] himself, and make him over [to the proper authorities] . ‘ 

10 170. When the seller [of a stolen thing] is pointed out, [the buyer] 

should be discharged. The owner will obtain his thing, the king his 
fine, and the buyer his price, from him who sold it. 

171. Proof of a thing lost [or stolen] must be made [by the owner] 
by evidence of title or by possession ; otherwise on failure of proof, he 
should pay the king a fine equal to a fifth part.^ 

172. He, who receives from the hand of another a thing stolen or 
lost, should be fined ninety-six jpanas^ unless he has previously in- 
formed the king of it. 

173. The owner of a thing lost or stolen which had boon found by 
20 customs officers or watchmen, shall take it [if claimed] within one year. 

after which the king shall retain it.® 

174. The owner of stray animals must pay four panas, if the animal 
be of a species with single hoofs ; five panas for human beings, two for 
every buffalo, camel, cow, or animal with cloven hoofs, but only a fourth 
for every goat or sheep.'*' 


RESUMPTION OF GIFT. 

1 75. Wiiiiout causing detriment to the family property [everything] 
may be given except a wife and son. When a man has descendants 


^ Vij. notices and rejects another interpretation of this verse by ^.'ikara; which says 
30 a purchaser being, made aware that his purchase was the lost or stolen property 
of another, should get the vendor apprehended. If that is impossible owing to the 
vendors having fled to a distant country, or having been dead, he should make over 
the purchased commodity to the owner. 

Aparkrka and 6dlap&m and the Yir. (1. 116, p. 1) adopt Vij.’s interpretation. 

* Of the value of the thing lost. See above p. 118, 1. 20. 

• See above p. 119, 1. 30. 

♦ See above p. 120, 1. 19. Compare Manu ch viii., vv. 197—202, corresponding 
with this section. 
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be should not give away the whole of his property ; nor [should he give 
away] a thing to one different from him to whom the promise was 
made. ‘ 

176. An acceptance should be [made] openly; particularly that of 
immoveable property. That which is promised should be given with- 
out fail.^ And that which is given should not be resumed. 


RESCISSION OP PURCHASE. 

177. The time allowed [to the vendee] for the examination of 
seeds, iron, beasts of burden, jewels, females, and milch beasts, is ten 
days, one day, five days, seven days^ one month, three days, and a i 0 
fortnight respectively. 

178. Gold is not reduced by fire ; silver loses two palas in the 
hundred; tin and lead eight ; copper, five ; iron, ten.^ 

179. In the case of woollen and cotton yarns, the increase is ten 
palas in the hundred ; [so] in [cloth of] middling quality five, and in 
[cloth of] fine quality three [palas]. 

180. A reduction of a thirtieth part is allowed in embroidered cloths 
and cloths made of hair. There is neither an increase nor a decrease 
in the case of silken cloths or barks.^ 

181. Where [a thing has] deteriorated, [theartizan] should certainly 20 
be compelled to give [compensation] which [men], versed [in the 
nature] of those objects, may declare [proper] upon ascertaining the 
[nature of] the place and the time, the use [of the disputed object] and 
[its] durability or non -durability.® 


BREACH OF A SERVICE-CONTRACT. 

182. One enslaved by force, and also one sold by robbers, are re- 
leased [from slavery]. ^ [A slave] who has saved the life of his master 
[deserves to be liberated]. [A slave can regain his liberty] by paying 
the expenses of maintenance or by paying him a ransom.® 


^ See Maytlkhft above p. 122, 1. 23. 

* Vij. adds, if the recipient should in the meantime not have been degraded. Com- 
pare the corresponding verses of Manu ch. viii., vv. 212 — 214. 

See above p. 117, 1. 19. * See above p. 117, 1. 24. 

® See above p. 117, 1. 28. 

^ See the corresponding verses in Manu ch. viii., vv. 222, 223. 

’ See above p. 127, 1. 7. 

» Vij. says this applies in the case, of a slave purchased, and there the amount of 
the ransom is the price originally paid with interest. 
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183. He wbo having become a Sannyasin (an ascetic) falls from 
that order, shall become the slave of the king for life. ^ Slavery is 
[lawful when the slave] is of an inferior class; not when ho is of a 
hi teller class. 

.18t. An apprentice, oven when he has finished his mechanical 
eilncation, should remain in his master’s house for tlie stipulated 
period, receiving his maintenance from the master, and giving him the 
proceeds of his skilled labour.^’ 


TRANSGRESSION OF A COMPACT. 

10 185. A king, having built a house in his capital, and having lodged 

there tui assemblage of Brahmanns versed in the three Vedas, and 
furnished with means of livelihood, should say to them — ^ Protect 
virtue.^ 

180. Customary law, as well as usages established by kings, should 
be carefully uphold, if not inconsistent with [the revealed] law,^ 

187. Him who embezzles the property of the Gana (a guild or a 
body), and him who violates their [established] usage, the king should 
banish from the realm after confiscating all his effects,'^’ 

188. The command of such members of a community as give out 
20 orders for the benefit of the [whole] body, should bo obeyed by all. A 

member of that community who acts contrary [to the aforesaid com- 
mand] should be compelled to pay the lowest fine. 

] 80. A king should dismiss those who come to him for public busi- 
ness when they have done their work, after having worshipped them 
with gifts and honours. 

100, What one obtains when sent on the business of a community, 
be should make over [to the community]. If he does not give it of his 
own accord, he should be compelled to pay it eleven-fold. 

191. Men, versed in law, irreproachable, free from avarice, should 
30 be appointed to consider the business of a public body. What they 

say ought to be executed, when they issue commands for the benefit 
of the body. 

192. The same law prevails in the case of Naiyamafi, 

l-handms and Qanas. A king should preserve their peculiarities and 
cousei’ve their practices.^ 

^ See Mayiiklm above p. 1. 76. 

® See the corresponding; verses of Manu. ch. viii., vv. 410 — 

* See Mayukha above p. 130, 1. l4. 

* See Mayukha above p. 130, 1. 27. Vij. and Apar4rka say this punlslunent is laid 
40 down when the offence of misappropriation is of the most aggravated type, For 

offences of a lesser dejrree sec Manu ch. viii., vv. 219, 220, 

* See the corresponding; verses in Manu ch. viii., vv. 218 — 221. 
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NON-PAYMENT OF WAGES. 

193. He, who, having received his wages, abandons the [under- 
taken] work, shall pay twice as much [to his master] ; when no [wages 
are] received, [he] shall be made to pay [equal to the stipulated wages] . 
Servants should take care of the implements [of their work]. 

194. He, who, without settling the wages, employs another to work, 
should be compelled by the king to pay him a tenth part of the [profit 
arising from] trade, beasts, or grain.^ 

195. He, who, by disregarding the time or the place, or in any other 
way, brings inadequate profits [to the master, shall be remunerated] JO 
according to the pleasure of the master. When more [than a fair 
return to the master is] secured, something over and above [the stipu- 
lated wages] should be given. 

196. When [an undertaken ivork] cannot bo accomplished by 
both, the wages shall be in proportion to the work done. Where it is 
accomplished, the stipulated [amount shall be paid].^ 

197. A utonsiP destroyed by [a servant] bearing it, shall be made 

good, save in cases of [destfttction by an act] of God or tho king. Ho 
who raises obstacles at the auspicious moment of stalling shall forfeit 
twice the amount of liis wages.^ 2t) 

198. If he raises obstacles after setting out, [he shall forfeit] tho 
seventh part of his wages; and tho fourth part if he desert on the wuy.^' 
[One abandoning his master] when only half way, shall bo made to re- 
pay the whole [wages] ; so also [that master] who causes [the servant] 
to give up work>^ 


GAMBLING AND PRIZE-FIGHTING. 

1 99. The keeper of a gainbling-houiJ^ shall take from a gambler 
five per cent, when the wager is a hundred [paaas or upwards], and ten 
per cent, in other cases. 

200. Being well protected [by the king], he shaii give the pro* 30 
mised share [of his gains] to the king ; he shall recover the wager, and 
pay it to tho winner, [and] being ever patient, [shall speak] the truth. ^ 

^ See Maytikha above p. 128, 1. 1. 

® The word (of both) is used as illustrative of two or more than two : Vij, 

* This text applies where work has been undertaken by contract. Apararka adds 
that it is immaterial to inquire how many labourers were employed. 

* The word used is hTO, which is comprehensive, and will apply to a utensil as 
well as a weapon or an implement. 

® See Maydkba above p. 128, 1. 33. » See Mayukha above p. 129, 1. 1. 

^ Compare the corresponding verses in Manu ch. viii., vv. 214--218. . 40 

» Vij. says veracity is here enjoined to inspire conddenec into the minds of gamcslcis 
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201. [Payment of] that which has been won publicly in an assembly 
of gamesters in the presence of the master of a gaming house, and when 
the king’s share has been paid, shall be enforced, but not otherwise.* 

202. The superintendents and witnesses in [gaming] transactions 
[should be] gamblers themselves. A man who plays with false dice, or 
by deceit, shall be branded and banished by the king.® 

203. Gaming should be allowed under one supervision, as being a 
means^ of detecting thieves. 

This very law should be understood to apply in the case of 8amdh- 
10 vaya [prize-fighting].*^ 


ABUSE. 

204. He, who, by true, untrue, or ironical [statements] ridicules 
persons wanting a limb, or an organ of sense, and the diseased, shall 
be fined twelve and a half imnas,^ 

205. Any one abusing another thus— ^ I shall have criminal con- 
nexion with thy sister or thy mother,’ shall bo made by the king to 
pay a fine of twenty-five [pwnn-??] 

206. [The fine for abuse] of inferior^ [people] is half [of the next 
preceding fine, viz., 25 panas] ; and for abuse of others’ wives or supe- 

20 riors, two-fold.® [In all other cases, the amount of] fine is to be 
determined according to the superior or inferior varna (class) or jdti 
(caste)® [of the abuser and the abused]. 

2f07. In cases of the abuse of one of a superior class, the fine is two- fold 
and three-fold [respectively], and of one of a lower class it is to be reduced 
in the ratio of one-half [according to the class of the abused].^® 

^ See above p. 153, 1. 30. • See above p. 154, 1. 4. 

* ‘ Because,’ says Vij., ‘ gamesters arc as a nile drawn from the class of thieves.** 

* Sec above p. 154, 1. 13. See the corresponding verses in Manu ch. ix., vv. 
220—228. 

30 » See above p. 138, 1. 34. ® See above p. 138, 1. 26. 

^ In character or qualifications. ® That is, fifty panas . 

® Vij. and Shlap^ini say that varna means the four classes, such as Br^hmanas, &c. ; 
and jdti means a caste such as a murdhd vasikta, &c. 

Vij., interpreting this verse (which by itself is obscure) by the light of Manu’s 
texts, says the first hemistich refers only to the case of a Br&hmana abused by a 
Kshatriya or Vaisya. The fine in the case of a Kshatriya being abused by a Vaisya 
or a Sudra, or in the case of a Vaisya by a Sudra, is to be determined by analogy. 
The siibstanco of the whole comment on this verse is : — A Kshatriya, a Vaisya, ora 
Sdilra abusing a Br^limana will be punished with a fine of 100 aud 150 panas, and 

'10 beating or mutilation resi^ectively. A Vaiiya or a Slidm abusing a Kshatriya is fined 
100 and 1.50 panas respectively. A ^ddra abusing a Vaisya is fined 100 panas, A 
Brahuiaun abusing a Kshatriya, a Vaisya or a Sudra shall be fined 50, 25, and 12| 
pams jT'spcetively. A Kshatriya abusing a Vai^a or a Sudra is fined 50 and 25 
paiim respectively. Lastly, a Vaisya abusing a ^dra is fined 50 panas. 
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208. Let a fine to tlie amount of a hundred panas be inflicted for 
abusOj threatening injury to the arm, neck, eyes, or thigh ; and the half 
of it for like abuse to the foot, nose, ears, tho hand, or the like.^ 

209. If this [imprecatory threat] were uttered by a feeble person, he 
should be fined ten 'panasy but if by one able [to carry the threat into 
execution], he should be also required to give security for the safety 
of the person [threatened],^ 

210. In the case of abuse [involving] degradation from caste, the 
fine is [that for a] middle saham (offence) ; [in the case of abuse 
involving an accusation of] a secondary sin, [the abuser] shall be made 10 
to pay the fine for the lowest sdhasa, 

211. The highest fine shall be for him who abuses a Brdhmacia 
learned in the three Vedds, the king, or the gods.® [In the case of 
abuse] of the caste or the Pug a (community), [the fine] is [that for] 
the middle sdhasa; and [in the case of that] of the village or the 
district, [the fine] is [that for] tho lowest sdkasa^ 


ASSAULT. 

212. In the case of a beating to which there arc no witnesses, the 
determination should bo made by marks, circumstantial inferences, 
popular report, and tho liko^ ; lest the marks should bo [entirely] 20 
counterfeited. 

213. A fine of ten ininas is recorded [as] the punishment for 
throwing ashes, mud, or dust on a person ; double that sum, for 
throwing at him filth, the heel or the spittle.^ 

214. This [holds, if an offence be committed] against one of the same 
[class]. But [if the offence bo committed] against the wife of another 
or against one of a higher class, [the fine shall be] doubled; if against 
one of an inferior class, half the fine ; if committed through aberration 
of the intellect, drunkenness, or the like, no fine shall be inflicted.^ 

215. The limb with which any one not himself a Brdhmana, gives 30 
pain to a Brahma iia, shall be cut off. . The lowest amercement is laid 
down, [if the limb or weapon is only] raised : and half of it, if the Brah- 
mana is touched with tho weapons.^ 


^ See above p. 13S, 1. 20. * See above p. 138, 1. 

^ Sec above p. 138, 1. 29. 

* See the correspontliug; verses in Manu cli. viii., vv. 266—278. 

^ About tlic motive, &c. ® Vij, includes an ordeal. 

' See above p. 1.39, 1. 15. ® See above p. 139, 1. 18. 

‘’Seeabc c p. 140,1.20. 
ft 3 
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216. For holding up [threateningly] a hand or a foot, the punishment 
shall bo ten and twenty [panas] [respectively] . The middle scale of 
punishment is declared for all classes for mutual pointing of weapons.^ 

217. The [fine] of ten panus [shall bo iuflic ted] for violent pulling 
of the foot, the hair, the clothes, or the hand [of another] ; a hundred, 
for violently pulling a man caused to be tied in iiis clothes, and tram- 
pling him under foot.^' 

218. The man who causes pain [to another] with a stick or the like, 
without shedding blood, shall be fined thirty-two panas ; double that 

10 sum, if blood be shod.^ 

219. The middle fine [shall be imposed] for breaking a hand, afoot, 
or a tooth ; for tearing tho ears or the nose ; for laying open a sore, and 
likewise for beating one till he is almost dead.''' 

220. In the ease of restraint in respect of motion, feeding or speak- 
ing ; and of injury to tho eye and the like, and fracture of the neck, 
the arm, or the thigh, [the fine is that for] the middle ^ahasa, 

221. When several assault a single person, their fine [shall bo] 
double [the fines] already rientioncd.'' Tliat which was taken dunug 
the scuffle shall be restored ; and a fine [of] twice [the amount shall 

20 bo paid in addition]. 

222. lie who [in an assault] inflicts a [bodily] injury, shall pay the 
expenses of cure, as well as tho fine that is laid down for the assault 
[committed]. 

223. Ho who strikes, perforates, breaks or demolishes a wall shall 
be made to pay five, ten, twenty panati, and [all these together^ with] 
tlio expenses [of rocoustniction respectively]. 

221. One throwing into tho hous(‘ [of another] a thing [likely to 
produce] bodily injury^ should be made to pay sixteen ]wnas ; and one 
similarly [tlirowing] a thing dangerous to life'^ is fined [in the] middle 

30 amercement. 

225. For giving pain, drawing blood, cutting off tho branches [as 
horns, i^c.] or a limb, tho fine shall be from two panas upwards, in 
tho case of minor quadrupeds.^ 

^ See u))ove p. 140, 1. 5, See above p. 110, 1. 0. 

® See above p. HO, 1. 11!. * See above p. HO, 1. Ki. 

® This fine uill be for each assaulter separately, see Vir. 1. HO, p. 2. 

“ Apar^ika su\s iu the eavse of the demolition of a wall there is no punishment, but 
only compensation to the owner. Sulapnni lays down that in addition to the com- 
pensation tliere is to he a fiiic of 20 pavuK. The VIr. (1. 142, p. 2) aj^rees with Vij. in 
■^0 nuiking the fine to be 05 paiias. 

^ Such as tho. ns, &c, 

" See above p. 141, 1. 3. 


•* Such as poison, a venomous snake, &c. 
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226. For cutting off thoir organs of generation ^ and causing death, 
the middle amercement shall be paid [in addition to] their value. A 
double punishment shall be imposed in the case of [similar injury to] 
superior animals.^ 

227. In the case of njury to the branches, or the trunk, or the 
uprooting of trees which throw down branches,*^ or which are the means 
of livelihood,’ tho fine is twenty, and twofold [of the preceding fine for 
the offence next in order]. ^ 

228. In tho case of [injury] to trees growing in a sacrificial place, 

a cemetery, a boundary, a sacred place, or a temple, and trees well 10 
known, ^ the fine is twofold. 

229. In the case of injury in the aforementioned parts to guhna, 

guchchha, kshnpa, lata (a creeper), (a creeper without offshoots 

or knots), oshadhi (small plants bearing fruit like paddy), and vv'tulh 
(plants which grow again after being cut), the fine is half of that 
before mentioned.^* 


SAhASA (HEINOUS OFFENCES). 

230. When common [as well as another’s] property is forcibly car- 
ried away, that [act] is called sdhasa (a heinous oflenco). The fine 
fin such a case] is [ordinarily] twice tho value [of tho thing laken away], 20 
but fourfold when the offence is] denied.^ 

231. He who causes the commission of a suham (a heinous offence), 
shall be made to pay a double fine; and ho who does the same by 
saying — ‘I wall give [such a reward]’ shall bo made to pay quadruple 
the amount.^ 

232 — 233. For him wdio abuses or disobeys the venerable, who 
beats his brother’s wife, who does not give what is promised, who 
breaks open a house sealed, [232] 

Or who does an injury to neighbour, or his blood relations, or the 
like,® the fine is fifty 'panaSH This is the invariable rule. [233.] 30 


^ See above p. HI, 1. 6. ® Such as the Bunyan tree. 

® Such as mango trees and the like. 

^ That is to say the fine is twenty, forty, and eighty respectively, 

® Such as Ficus Indica and Ficus Religiosa, which are worshipped by Hindus, 

For the distinctions between the various kinds of plants here mentioned ■gee Mit. 
cb. ii., 1. 81, p. 1 ; and Vir. 1, 148, p. 1. 

See the corresponding verses in Mann ch. viii., w. 2/8*- 301 , 

’ Comp. Mann ch. viii., vv. 332 and .'344 — 347. ” See above p, 148, 1. 7 

** Vij. includes the co-villogers and fellow-countrymen. 
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234 — 237. He who wantonly* consorts with a widow^ who does 
not run upon [hearing] a halloo [for succour], who needlessly halloos 
[for aid], he who being a Chand41a, touches men of the higher [classes], 
[234] i 

Who feeds a Sddra ascetic^ [of the fourth order] on religious or 
obsequial [occasions], who pronounces an improper oath, who [although] 
disqualified performs religious rites ; [235] 

Who destroys the virility of bullocks^ or inferior quadrupeds,^ who 
conceals common [property], who destroys the foetus of a female slave, 
10 [236] 

[Or] whoever being the father, and the son, the sister and the 
brother, the husband and the wife, and the preceptor and the pupil 
abandon each other when not degraded shall be fined a hundred \_'pana8], 
[237.] 

238. A washerman wearing the garments of another shall bo fined 
three panas ; and in cases of a sale, hiring out, pledge, or a loan cn 
request, ten panas.^ 

239. For witnesses in a feud between the father and the son, the 
fine is three panas ; [and] for him who engages himself therein,^ the 

20 fine is eight-fold [?*.e. 24 punas'] J 

240. He who issues false balances, false royal mandates, false 
measures, and false coin, as well as he who adopts them [knowing 
them to bo false,], shall bo [liable] to tho highest fine, 

241. That a payer of coin who pronounces a genuine [coin] false, 
and a false one genuine, shall bo made to pay the highest fine. 

242. A quack, falsely [setting himself up as a physician] treats the 
lower animals, [ordinary] people, or officers of the king, shall bo amerced 
in the lowest, the middling, and the highest fine [respectively]. 

' By the use of the word wantonly, the cases where such intercourse is sanctioned 
dO by the practice of niyoga are excluded. 

® Vij. reads ^•.^srf^rrTR’t, so as to mean ‘ a Siidra feeds an ascetic,’ kc, ; but Apararha 
adopts the interpretation given above, which agrees with the text in most of the copies 
consulted. 

* Vij. here notices a reading of (tree) instead of yi5r (a bull), and says tliat in tlu' 
case of a tree, the injection of assafoetida and such substances brings about the 
barrenness of that tree. This reading is adopted by Sulapani. 

* Such as goats. 

* See above p. 117, 1- I'b 

^ “ antare-cha'* : — As by being a surety or fomenting the quarrel : Vij. 

40 ’ Vijnaneavara adds that those who similarly dabble into and encourage disputes 

between the husband and the wife, and the master and the pupil, sluedd tie siniilnilv 
j)uni8hed. 

» Vijilaiiesvara adds that just as the punishment varies according to the -ank of 
the men treated, so shoidd there be a similar distinction among the hover ujiimaU 
treated according to their raluc or the rank of their master. 
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243. He who restrains one not deserving to be restrained, or lets off 
[who was specially] called up, before the purpose [for which he 

was called] is accomplished, ^ shall be made to pay the highest fine. 

244. He who abstracts one-eigth share [of an article sold] by a 
[false] measure or balance, shall be fined two hundred \jpanas ] ; where 
a greater or a lower [share is abstracted], a proportionately [higher or 
lower fine should be imposed] . 

245. He who adulterates with inferior [articles], vendible medi- 

cines, oils, salt, perfumes, corn, coarse sugar and the like, shall be 
made to pay sixteen panas, 1 0 

246. When [by some operation] inferior earth, hide, gem, yarn, 
iron, wood, bark, or cloth is made [to appear to be of] a superior kind, 
the fine is eight-fold of the [commodity] to be sold. 

247. He who pledges or sells a sealed casket [fraudulently] substi- 
tuted [for a superior casket shewn], or the counterfeit of a natural 
vessel,'^ shall be fined [in the following manner], 

248. [When the value of the thing palmed on the buyer, or a pledge 

is] less than a pana, the fine is fifty [fanas]; [when] ajuana, one 
hundred [pana.s] ; [when] two panasy two hundred [panas] ; when the 
value is higher, [the fine is] higher. 20 

249. For those who knowing whether [the price set by them] is 
higher or lower [than the maximum rates fixed by the king] unite in 
fixing a price too heavy for Kdrus (workmen) and Silpins^ (artizans), 
the fine is the highest. 

250. For those traders who conspire to obstruct [the sale of a 
c jmmodity by demanding it], or selling it at an improper price, the 
highest fine is laid down, 

251. The sale or purchase [of articles] should every day be made 

at the rates fixed by the king ; the profit derived in this manner is de- 
clared [to be] propitious for traders. 30 

252. A trader shall make five per cent as profit on commodities of 
the same country, and ten [per cent] on the foreign, if the purchase 


‘ Apai’drka does not make aprdptavyavahara an adjective of Banddhyam, but makes 
up the sense by adding vddinam (plaintiff) after the word, so that according to him 
tliere are three offences here mentioned, and not two as Vij. would have it. 

® Such as the bag or skin of the musk-deer containing the musk : Vij. 

* Vij. gives a washerman as an instance of a kdru and a painter as an instance of a 
Hlpin Kulldka gives a cook as an instance of a kdru, so that the difference be- 
tween a kdru and a Gilpin seems to be that the latter by his labour gives the material he 
works ou a value quite disproportionate to the original value of the thing; while the 40 
workmanship of liio lornter i.-, iiut vaUuible. Set* also the gloss ou v. 6, varga lO, 
kdnda ii., Amarakosa, where the tiiiru* !«t lo Is :ii- . . ee-e.f.f' 
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and sale take place immediately, [i. e. on the same day as that of the 
purchase]. * 

253. The rates should be so fixed [by the king] as to be advan- 
tageous both to the buyer and the seller after adding to the [cost] value 
of the commodity, the expenses incurred.® 

254. He who having received the price of a vendible thing, does 
not deliver it to the buyer, shall be caused to deliver it together with 
udaya [i. e. either profit or interest] , and if [the purchaser] be one 
come from a foreign country, also the profit which would have accrued 

10 to him in that foreign country.^ 

255. A commodity once sold may be sold again, if the purchaser 
should not desire to take it ; when the first purchaser not having received 
it [when offered] it is [afterwards] destroyed,'^ that loss [being] due to a 
default [on the part] of the purchaser, shall be [borne] by the purchaser. 

256. If a commodity, which [though sold] was not delivered on 
demand, [and if it] be injured by an act of God or the king, the loss 
shall fall on the vendor.^ 

257. * Where [one] soils [a thing] previously sold to another, [or 
sells a thing] with blemishes, as [one] without a blemish, the fine is 

20 twice the value [of the article].^ 

258. No trader shall recede from a sale, unless he has grounds to 
complain of ignorance [that his bargain has been] too cheap or too 
dear. He who does [so recode without such ground] shall bo liable to 
a fine of one-sixth of the value of the article]/ 


^ Vij. says this text afforiUa clue as to how maximum rates shouhl he fixed hy a 
king in respect of indigenous commodities. The rates of profit lierc laid down are 
to be adopted only if a purchased commodity does not lie on the liands of a trader 
for any length of time ; in which case the ])rofits may rise according to the rate of 
interest. Apararka agrees with this view. 

30 ® Vij. refers this verse to foreign commodities, and says that their rates are to be 

so fixed as to leave a profit of ten per cent to the trailer on the price of the article, 
added to the expenses of going to and returning from the foreign country, paying 
tolls, &c. 

® See above p. 131, 1. 26. * Vij. adds ‘ by an act of God or the sovereign ’ 

® See above p. 132, 1. 1. 

This verse a]>plies where the price of the article has been paid to the vendor, 
although delivery has not taken place. Vij. quotes a text of Narada (see above p. 13J, 
1. 14), to shew that where the contract of sale is merely oral, and no price has been 
IMidia accordance therewith, neither the vendor nor the vendee are bound by it, save 
40 under m ipecial agreeineiit. 

' Vij. says that the grounds justifying a rescission of sale are three, viz. : — I., ignor- 
ance of the vendor in selling a thing too cheap; II., ignorance of the purchaser in 
oflfering to pay an exorbitant price ; and III., the discovery of some blemish in the 
article purchased. Save in these cases a contract of sale once made cannot be re- 
scinded ; see also Vir. 1. 134, p. 2 ; see the corresponding verses in Mann ch. viii., vv. 
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OONCEENS AMONG PARTNERS. 

259. Among traders^ who work for profit in partnership, the profit 
and the loss [are adjusted] according to [their shares in the entire] 
capital ; or according to the agreement. 

260. If a partner does what the others forbid or disapprove^ or if he 
injures common property by his negligence, ho should make good the 
damages ; but ho who preserves it from [robbers or other] misfortune, 
should receive a tenth part of it [as his reward] 

261. Tho king shall take as a tax a twentieth share of the price [of 

a commodity] fixed [by him]. [A thing specially ordered to be] reserved 1 0 
by or worthy of a king, shall, if sold [to a stranger], belong to theking.^ 

262. He who falsely declares the quantity [of tho articles of salo],'^ 
who withdraws himself from the place of [collecting] a tax, and he who 
purchases or sells fraudulently,^ shall be made to pay eight times [the 
value of tho commodity] . 

263. A marine officer, levying a land cess, shall be made to pay ton 
panas. The same [fine shall be levied], in tho case of tho non-invitation 
of Brahmanas hnd prdtivchjas (people born in ono^a neighbourhood). 

264. The wealth of a [trader] dying abroad shall Ije taken by his 
heirs,® Bdndhavas,'^ kinsmen, or [his copartners] who may have come; 20 
and failing these by the king. 

265. A man of crooked ways should bo expelled [by tho other part- 
ners] without profit ; a partner unable to act may appoint another man 
to act for him.*’ In this manner is laid down tho law for sacrificers, 
agriculturists, and artizans.^ 


THEFT. 

266. A thief is apprehended by detectives, [either as one in pos- 
session of ] the lost article, or [as onoto whom the theft has been] traced. 


* Vij. understands the term vanij (trader) as illustrative of an actor, a dancer, or the 
like. Vir, extends that term to sacrificers and cultivators (see 1. 118, p. 1). Sec 30 
Y^j. ch. ii., V. 265 further on. 

* See above p. 121, 1. 20. 

* Meaning that the king may take it without paying for it. 

* With a view to evade the full payment of his share of taxation. 

® The word is savyaja avIucIi Vij. says refers to the sale of a commodity of disputed 
ownership. 

Aparfirka and Sulapani say that a sale effected furtively, or at an improper hour in 
order to deceive the tax-gatherer, is here meant. 

® Sons, &c. Vij. ^ Related through the mother : \ij. 

* See above p. 121, 1. 18. 40 

® See the corresponding verses in Mauu ch ’ vv. 206 — 211. 
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or [as one] notorious for previous offences, or as one who lives in un- 
known* places. 

267—268. ' Others should [similarly] be apprehended on suspicion, 
[such as] those who conceal their caste or names, who are addicted to 
gambling, treachery, or drinking, whose [face] loses colour and voice 
falters, [267] 

Who make [idle] enquiries about another’s wealth and houses, who 
live unobserved, who spend much without having [any means of] 
livelihood, and who sell lost articles. [268.] 

10 269. If [he who has been] apprehended on suspicion do not clear 

himself [from that suspicion], he shall be made to give the stolen 
article,® and shall be liable to the punishment of a thief. 

270. Having caused restitution of the stolen property, the king shall 
cause the thief to be punished by different modes of corporeal punish- 
ment. A Brahmana [guilty of theft] should be branded and banished 
from the kingdom.^ 

271. The blame attaches to the village officer in the case of a mur- 
der or theft in his village until some trace [of the offence] is found ; 
to the owner of tho pasture ground, [for offences in his pasturage] ; to 

20 the detectives of thieves, [in case of offences] on a highway, or [in 
places] other than pastures. 

272. A village shall pay when [the theft takes place] within its limits, 
or that village to which the trace is carried. If [the theft be commit- 
ted] beyond one Itroka (two miles) [from any village], [the communities 
of] five surrounding villages or even of ten villages [shall pay].'*’ 

273. [The king] shall cause to be impaled on a stake Bandigrdha 
(sacrilegious house-breakers), likewise those who steal horses and ele- 
phants and also violent murderers.^ 

274. The tongs [i, c. the forefinger and index] of the hands of 
30 pickpockets and cut-purses should be cut off [for the first offence] ; for 

the second offence, they should be deprived of a hand or a foot.^ 

275. In the case of the theft of inferior, middling and superior 
articles, the fine shall be according to the value [of the article stolen] . 
In passing sentence, the place, the time, and the age and the ability [of 
the offender] shall be considered. 

276. To him who knowingly supplies food, place, fire, water, coun- 
sel, appurtenances, and [loans for] expenditure, to a thief or a mur- 
derer, the fine shall be the highest. 

^ The word is which Apararka translates as wretched. The Vir. (1. 150, 

40 P- -) f^grecs with Vij. 

* Where the stolen article is not forthcoming, its restoration will be by valuation. 

® See above p. Il4, lines 22, 17. * S®® above p. H3, 1. 17. 

» Sec above p. U5, 1. 11. ® See above p. 142, 1. 32. 
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277. The fine for a blow with a weapon, and for causing abortion,* 
[is] the highest. In the case of the killing of a man or a woman, the 
fine shall be the highest or the lowest [according to the circumstances 
and character of the offender]. 

278. A woman who is superlatively wicked, who destroys® males, 
who breaks reservoii's, shall, if not pregnant, be plunged into the water 
after being tied to a stone. 

279. A woman who poisons [people] or burns [villages or houses], 

or kills her husband, preceptor or children, shall be deprived of her 
ears, hands, nose, and lips, and be killed by bullocks.® 10 

280. When [one] is killed by an undetected [person], enquiry as 
to the enmity [of the deceased] should be made of his sons and rela- 
tions, as also of adulterous women in his house separately. 

281. [It should be enquired] whether [the deceased] was a lover of 
women, wealth, or vritti (allowances); and with whom he went abroad. 

[So also should] enquiry [be] slowly [prosecuted] of people^ in the 
vicinity of the place of murder. 

282. Those who set fire to a field,® a house, a forest, a village, a 

pasture ground, a threshing floor ; and those who carnally know the 
wives of the king, should be burnt in a fire of grass.® 20 


ADULTEBY. 

283. A man should be caught in the very act of adultery ; or while 
holding each other^s hairs, or by other signs of excitement, or by the 
admissions of both.’' 

284. He who touches the knot of the lower garment, the breasts, 
the upper garment, the thighs, and the hair [of a woman] ; who holds 
conversation with her at an improper place and time ; or who closets 
with her [should be apprehended], 

285. A woman [erring after] being forbidden should be fined one 
hundred [panas], and a man [under similar circumstances] two hun - 30 

^ Vij. aays the punishment here laid down applies to all forcible miscarriagea, save 
in the case of a Disi (a female slave), and a Br&hmani, specific punishments having 
been laid down elsewhere for those cases. 

* The reading here adopted by Apardrka includes the woman who procures abortion. 

* Vij. repeats the words (not pregnant) from the preceding verse, and says 

this punishment is to be inflicted if she is not with child. Apar&rka reads the last 
quarter as meaning she should be banished on the back of a bullock. He 

notices the above reading, which is adopted by Vij., and according to which the above 
translation is made. 

* Such as cowherds and foresters : Vij. * With ripe corn : Vij. 40 

* See the corresponding verses in Manu ch. viii., vv. 302— 34f3. 

^ See above p. 152, 1. 36. 

e 2 
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dred; where the prohibition [has been laid] on both, their punishment 
is the same as [that] for adultery. ^ 

286. [For intercourse with one] of an equal class, the highest fine 
may be imposed ; [with a woman] of a lower class, the middling [fine] ; 
and [with one] of a higher class, death [in the case] of the man, and the 
lopping of ears or other [limbs] in the case of the woman.® 

287. He who kidnaps a maiden of the same class shall be fined in 
the highest amercement if the maiden be adorned,^ and in the lowest, in 
other cases. Death is laid down [for this offence] towards a superior class . 

10 288, In the case of willing maidens of inferior classes, there is no 

offence, but, if otherwise, there will be a fine."** He who defiles [a maiden] 
shall have his hand cut ; and [he shall lose] his life if she be of a higher 
class. 

289. He who utters a [true] slander against an [unmarried] woman 
shall pay a hundred [jpanas ] ; but for a false accusation [he shall pay] 
two hundred. For connexion with a beast he shall be made to pay a 
hundred, and the middling fine for connexion with a distressed woman 
or a*cow.^ 

290. A man [having intercourse] with an avaruddM (protected female 
20 slave) and Bhujishyd [another's mistress] shall be required to pay a fine 

of fifty jpanasy even though intercourse with them be [in other respects] 
permissible.® 

291. For forcible connexion with a the fine is declared to be 

ten 'pams ; when several [have a forcible connexion] with an unwilling 
Bdsi, the fine for each is twenty-four panas, 

292. A prostitute who has received her wages, shall, if unwilling, be 
made to pay twice as much. Similarly if the man [after payment of 
the wages] be unwilling, he shall forfeit [his advance], 

293. If a man have intercourse with a woman in an improper part, 
30 or make water, or void excretion,® he shall be fined twenty-four pancr ./? ; 

so also he who has connexion with a female devotee. ® 

294. If a man have connexion with an Antyd woman, he should be 
branded with an obscene mark, and banished. If a Sddra [act in such 
a manner], he is similarly liable to be branded. But if an Antya have 
connexion with an .^rya woman,*® he shall be put to death, 

^ See above p. 149. 1. 34. * See above p. 150, L 3. 

* For being given in marriage : Vij. 

♦ The lowest according to both Vij. and Apaxirka. 

* See above p, 153, 1. 2. ® See above p. 152, 1 2. 

40 » Female slave or a prostitute : Vij. ® Before women ; Vij. 

• See above p. 163, 1. 7. 

See Mayukha p. 162, 1. 16. See the corresponding verses in Hanu ch. viii., 
w. 352—372 
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MISCELLANEOUS. 

295. He who either omits or adds anything in writing to the king's 
cdictSj or ho who allows an adulterer or a thief to escape, [shall suffer] 
the highest amercement. ‘ 

296. He who defiles a Brdhmana, a Kshatriya, a Vaisya, or a 6ddra 
by feeding him with things not fit to be eaten, shall be [respectively] 
amerced with fine for the highest, the middling, and the lowest Sdhasa 
and half [of the last].^ 

297. Ho who deals in false gold [as pure], and he who sells un- 
clean meat, should be maimed and compelled to pay the fine for the 10 
highest Sdhasa.^ 

298. There shall be no offence in any injury caused by means of a 
quadruped, [a log of] wood, [a clod of] earth, a stone, an arm, or a 
yoked beast [if the user or driver thereof] was crying aloud ‘ Bo away.''^ 

299. In the case of a death [caused] by a conveyance, owing to 
the nose-string [of the animals] having given way, or the yoke and 
the like having been broken, or [the animals] backing, the owner shall 
not [be deemed to] be at fault. 

300. The master of any animals, whether possessed of teeth or horns, 
who, having the power, still fails to relievo [any one in pain from it 20 
when attacked], shall be fined in the lowest amercement, and in double 
[that amount] if the sufferer likewise cry out [for help] beforehand.^ 

301. He who charges a gallant as a thief, shall be made to pay five 
hundred Ijuinas] as a punishment. For him who taking money [from 
him] lets him go, eight times its amount is ordained [as the fino].^ 

302. The king should banish after cutting out his tongue that man 
who imprecates evil against him, who calumniates him, or who divulges 
his secret counsels.^ 

303. The punishment of him who sells what was on a dead body, 
and likewise of him who strikes his preceptor, and of him who seats go 
himself in the king’s carriage or throne, is the highest amercement.® 

304. The punishment of him who puts out both eyes [of another], 
who performs acts forbidden by the king, or who being a S6dra lives 
as a Brdhmana, shall be eight hundred [panas'],^ 


1 See above p. 154, 1. 20. * Sec above p. 154, 1. 24. 

® See above p. 154, 1. 25. 

^ Vij. says that all that is meant here is that an unwitting agent of injury snail not 
be liable to temporal punishment ; but the agent of the mischief can in no case escape 
the performance of a penance. 

See above p. 161. 1. 3o. “ See above p. 165, 1. 7 40 

^ See above p. 165, 1. 11. See above p. 165, 1. 18. 

® See above p. 156, 1. 22. 



244 


306. An unjust decision should be revised by the king, and 
sabhyah, (assessors,) together with the person in whose favour it 
given, should be fined in twice the amount [in dispute.] * 

306. If a man, though he have justly lost his cause, thinks ' I am not 
justly conquered,’ and again comes into court, he, when again non- 
suited, shall be made to pay a double fine.^ 

307. What has been obtained through injustice by . the king as 
fine, having devoted it to Varuna, let him give with his own hand 
increased thirty-fold to Brdhmanas.^ 

10 ' See adove p. 156, 1. 34. “ See above p. 165, 1. 37. 

® See above p. 156, 1. 24. 
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PRAYAS'CHITTADHYAYA. 


CHAPTER cni.]—ON PENANCES. 


IMPURITIES. 

1. A [deceased child] leas than two years old, should be interred. 

No water should be offered. Any other deceased should be'foUowed to 
the funeral ground by his kinsmen. 

2. He should be burnt with ordinary fire [by the followers] 

muttering hyinns, Imetrical as well as prose, and [sacred to] Yama. If 
initiated, he should be burnt like one* who keeps the doirostic fires, as 
far as possible. 10 

3. Before the seventh or the tenth day> the kinsmen should go to 
a stream, citing the hymn commencing with apa nah ioauehat ogham, 
(away our glaring sin, &c,) and facing the south. 

4. Similarly water should be offered to the deceased mother, father 
and the religious preceptor. To offer water to a deceased friend, 
married [daughter or sister J, son of a sister, father-in-law, and a sacrifi- 
cial priest, is optional. 

5. [Pronouncing] the name and the gotra [of the deceased], [but] 

uttering nothing [else], the kinsmen, except Brahmachdrins and out- 
castes, should [each] offer water-libation once [to the departed]. 20 

6. Men should neither observe impurity on account of the death 
of, nor offer libations of water to such [of their kinsmen] as are here- 
tics ; or have not embraced any of the [four] orders ; or are thieves 
or females who have murdered their husbands, or prostitutes and the 
like, addicted to drinking ; or have committed suicide. 

7. When [the kinsmen of the deceased] have finished offering liba- 
tions, bathed, emerged [from the stream], and taken their seats on a 
soft grass plot, [the old] should argue them out of grief, by means of 
namdiions of bygone times. 

8. He, who seeks for anything eternal in [this] human life, which 30 
is as feeble as. the stem of a plantain- tree, and as [evanescent] as a 
bubble of water, is under a delusion. 

9. What ground is there for lamenting, if a body, created out of 
the five elements by reason of actions performed in a former lifoi is 
restored to the five elements. 

10. [Even] the earthy the sea, and the gods are to go to destruc- 
tion. How, then, can the world of mortals, which is [transitory] like 
foam, uot go .to destruction. 
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n . As the departed soul is compelled to swallow tnc phlegm and 
tears cast by his kinsmen, they should not lament, but perform obse- 
quial ceremonies according to their power. 

32 — 13. Having listened to these consoling arguments, they should 
go home, the children walking before. At the door of the house, 
restraining their grief, eating the leaves of Nlmba, [12] 

Sipping water, touching fire, water, cow-dung, white mustard-seed, 
and the like, and placing a foot on a stone, they should slowly enter 
the house. [13.] 

10 14. Performance of the obsequial ceremonies, such as entrance into 

the house, is incumbent even upon strangers who have touched a dead 
body. If desirous of instantaneous purity, they can have it, by per- 
forming ablutions and Prandydma (suppression of breath) . 

15. A Brahmachdrin, even after having carrie(f* [the corpse of] his 
religious preceptor, parents or family priest, has his sanctity inviolate. 
He should not partake of the food prepared by his impure kinsmen ; 
nor should he live with them, 

16. [The kinsmen of the deceased] should subsist, during impurity, 
on provisions bought, or supplied; and sleep on the ground apart 

20 from each other. For three days they should offer food to the departed 
in the manner prescribed for the performance of Pindoyajna (offering 
rice-balls). 

17 On the first day, water and milk should be suspended in the 
air^ [each] in a [separate] earthen pot. Ceremonies sacred to the sac- 
rificial and domestic fires should be performed as directed by the Vedas. 

18. Impurity on account of the death [of a kindred] is desired to 
extend either over three or ten days ; and [that on the death of a 
child] less than two years old [affects] the parents only, even as the 
impurity arising from the birth of a child [affects] the mother alone. 

30 1 9. Impurity on account of birth affects the parents only. In the 

case of the mother, [however,] such impurity lasts long, until the cessa- 
tion of the flow of blood. The day [of the birth of a child] must not be 
looked upon as unholy ; for [it is a day on which one of the] forefathers 
is again brought into existence. 

20. When birth or death takes place duiing [a similar impurity 
already commenced], [the man] will be purified at the end of the 
remaining period of the first impurity. Impurity arising to the mother 
from miscarriage, terminates after the lapse of as many nights as the 
months [of pregnancy].' 

^ According to Vij. and Sulap^ui, this rule applies if the miscarriage is before the 
seventh month of pregnancy. 
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21. That impurity ia transitory which attaches to a man on account 
of the death of such of his Sapindas as are killed by their sovereign, 
or a cow/ or a Brdhmana/ or as have committed suicide. In the case 
of a [Sajyinda] gone on a travel [and dying abroad], impurity lasts 
for the remaining portion [of the usual period of ten days] . After 
the full [period], [a twice-born shall be] purified by offering libations 
of water [to the deceased]. 

22. On account of the birth or death [of a 8apMa], a Kshatriya 
should observe impurity for twelve days, a Vaisya for fifteen days, a 
Sildra for thirty days; but a Sddra, leading a pious life, for fifteen days. 10 

23. Impurity on account of s^^Sapinda child dying before teething 
is ordained to be momentary; that on account of a Sapinda child 
dying after teething and before tonsure, one night ; and after tonsure, 
and before Upanyana, three nights ; and in all other cases the impurity 
lasts for ten days. 

24. Impurity lasts for one day on account of the death of an 
unmarried daughter, ol*“an infant child, or a religious preceptor, or a 
pupil, or an Anuchanci (the reciter of the Veda with its avr/as), or 
a maternal uncle, ^ or a SrofrIyaA 

25. Impurity on account of the death of sons other than a legitimate 20 
one of unchaste wives or of the sovereign of the place of residence lasts 
for one day. 

26. A Brdhmana should in no case follow [the dead body of] a 
twice-bom,^ or of a Sfidra ; if he does follow, he becomes pure by bath- 
ing in a stream, touching fire, and swallowing clarified butter. 

27 — 28. Sovereigns are exempt from impurity. Impurity never 
arises from the death of one killed by lightning, or in a battle for the 
sake of Br^hmanas and cows, or to a man indispensably needed by 
the sovereign; [2#] 

So also to sacrificers, and the host of the sacrifice as being engaged 30 
in a sacrificial ceremony, to those who give food to travellers,® to 
those who have commenced any rites, to Br^hmacharins, to those who 
give in charit^, and to those of the fourth order. [28,] 

29. Impurity is momentary [on occasions of a pre-arranged] charity, 
or a marriage ceremony, or a sacrificial ceremony, or a battle, or when 
one^s country is overwhelmed by a calamity, or himself plunged in a 
great difficulty. 


^ Illustrative of all dangerous animals. * Illustrative of all classes and castes. 

'' Vij. makes the word mdtula here illustrative of all the technical Bandkus. 

One who has studied one redaction of a Vetla. , 

® Other than a Sapincla : Vij. ® The keepers o'* Annoitatras ; Vij. 
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80. Touched by a woman when in her monthly coarse^ or by 
impure persons^ a man should bathe^ or sip water^ reciting the mantras 
(Vedio formulas) sacred to water, and once muttering the O&yatA. 

31, Time, fire, religious ceremonies, earth, wind, mind, knowledge, 
religious austerities, water, repentance, and fasts — ^all these are causes 
of purity. 

32. Charity is the purifier of those who do prohibited actions; 
velocity that of a river ; earth and water those of unclean things, and 
Sannyasa (entrance into the fourth order) that of the twioe-bom. 

10 33. The recitation of the Veda is the purifier of those who know 

the Vedas ; forgiveness that of the learned ; water that of the body ; 
mattering [of Vedic verses], that of those whose sins are concealed ; 
and truth that of the mind. 

34. Religious austerities and self-knowledge are the purifiers of 
the soul ; knowledge that of the intellect ; knowledge of God is deemed 
to be the pre-emjnent purifier of the soul.* 


DUTIES UNDER DISTRESS. 

35. Under distressed circumstances, a Brdhmana may maintain 
himself by following the military or the mercantile callings. Having 
20 surmounted [the distress], he should get purified and resume his proper 
occupation.® 

36—89. Fruits, [precious] stones, linen cloth, the aoma-plant, a 
human being, sweetmeat, creepers, sesamum seed, cooked rice, juices, 
salts, curds, milk, clarified butter, water, [36] 

Weapons, liquors, wax, honey, Idkshd (sealing-wax), and kuau-grass, 
earth, Wdes, flowers, blankets, hair, buttermilk, poisons, land, [37] 
Silken cloth, indigo, salt, flesh, single-hoofed animals, lead, 
vegetables, green medicinal plants, oil-cake, [wild] beasts, and also 
perfumes — [38] 

30 These [a Brahmana] though living by the calling of a Vaisya, shall 
never sell. For religious purposes a man may barter sesamum seed 
for an equal quantity of grain. [39.] 

40 The sale of Idksha (sealing-wax), salt or flesh is a ground for 
being outcast, and that of milk, curds, or liquors, degrades the 
class.’ 


* See the correspondbg renei of Mann ch. v., vv. 68—110. 

* Vij. says the rule here laid down ia general, and permiti any man under diffleul- 
ties to follow the occupation of a class lower than his own. 

^ f . e. A twice-born becomes a dddra. 
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41. A Br4hmana roducod to want does not incur sin by accepting 
gifts from, or partaking of food prepared by, any man whatsoever ; for 
he resembles^ tho fire and the sun. 

42. Agriculture, manual arts, service, tuition, usury, [letting] 
carriages, [selling grass and fuel fetched from] mountains, winning the 
favour [of tho rich], cultivation of marshy land, [asking support 
of] tho king, and begging alms, are means of livelihood for a man in 
distress. 

43. A man should suffer starvation for three days, and pay than 
rob anybody, except a Br/ihmana, of grain. Having so taken it away, 10 
ho should, when asked, honestly confess it. 

44. Having made an inquiry as to the conduct, pedigree, character, 
proficiency in tho Sdstr^s and the Vedas, religious austerities and the 
family of such a man, tho king should enable him to live by honest 
means of livelihood.^ 


THE DUTIES OF A VANAPRASTHA (A HERMIT). 

45. Desirous of leading the life of a hermit, a twice-born, having 

entrusted his wife to the care of his son, or been followed by her, 
should go to a forest, taking along with him the sacrificial and the ' 
domestic fires, [and] abstaining from all sexual intercourse. 20 

46. There, allowing hair to grow on his face, head, and other parts 
of his body, and keeping under control his desires and affections, he 
should gratify the fires, the manes, the gods, guests and servants, by 
[grain] not produced in a ploughed field. 

47. There he should accumulate [only such a store of] food as 
would suflfice [for him] for a day, a month, six months, or a year. Any 
accumulation [in excess of the above] should be spent in tho month of 
Asvina. 

48. He should restrain his passions, bathe thrice every day, abstain 
from accepting gifts, study the Vedas, practise charity, and seek the 80 
welfare of all creatures. 

49. He should use his teeth instead of a mortar [for unhusking edi- 
ble grains] ; subsist on things ripening in their [due] season ; use stone 
slabs [for pounding] ; and use oil extracted from fruits in performing 
[religious rites ordained by] the Srutis and the Smritis and for secular 
purposes. 


^ The resemblance lies in the Biihma^*a freedom from degradation under the 
above circumstances, and in the fire or the sun not haring its lustre di^niniabed by 
the contact of an impure thing ; Vij, 

• See the corresponding verses in Manu ch, x., w. 81^131. • 4 () 

f2 
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50. Ho should perpetually observe chandrdyanas or KricJmhkras ; ^ 
and should eat once a fortnight, or once a month, or every day after 
sunset. 

61. At night, with a pure heart, he should sleep on the ground. 
He should pass the day, either by walking about, or by now standing, 
now sitting, and now roaming, or by the practice of yoga (meditation). 

62. In the hot season he should sit in the midst of sacred fires. 
In the rainy season he should sleep on an [unprotected] piece of 
ground. In the cold season he should wear wet garments ; or [when 

10 unable to do these], he should perform religious austerities according 
to his power. 

53. He should be equally disposed towards him who torments him 
with thorns, and towards him who anoints him with sandal-powder, 
by not manifesting anger or good will respectively. 

54. Or having put the sacred fires within himself, he should seek 
shelter under a tree, subsist on a measured quantity of food, and beg 
alms at the dwellings of hermits, enough to maintain life. 

55. Or fetching eight morsels of food from a village, he may eat them 
silently ; or subsisting on the air, may go on travelling towards the 

.20 north-east, until his body is destroyed.^ 


DUTIES OP A YATI (AN ASCETIC). 

56 — 57. [After completing the term] either of a householder, or a 
hermit, performing a sacrifice to Prajapati, wherein the whole property 
is given away as Dahshini (present), and resting the fires within 
himself, [56] 

A nr not otherwise, shall he who has studied the Vedas, has muttered 
recitauons, has begotten sons, has fed [people], and has worshipped 
the fires, turn his mind towards the emancipation of the soul. [57.] 

58. Indifferent to all beings, composed, carrying three sticks, with 
30 ft wooden pot, and keeping no company, he should betake himself to a 

village, only to beg alms. 

59. Keeping his senses under control, unmarked, and paying no 
regard to [the gratification of] the palate, he should in the evening 
beg alms enough to sustain life, in a village destitute of mendicants. 

60. Pots [prescribed for the use] of an ascetic, should consist of 
earth, bamboo, wood or gourd. These are cleansed by water, and 
scoured with the hair of cows. 

^ For descriptions of these, see further on, vr. 3l3~^28 of this chapter^ 

• See the corresponding verses in Manu ch. vi., vv. 1—31. 
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61. By keeping his senses under restraint, abandoning love and 
hatred, and ceasing to be a source of terror to all creatures, be {i. e, 
bis soul] is emancipated. 

62. An ascetic should especially effect the purification of his heart, 
as that is the means to the attainment of knowledge^ and freedom from 
obstacles, 2 

63—64. He should meditate on the abodes of embryos in the 
womb, the various consequences of [evil] actions, mental and bodily 
pains, ^ afflictions, decrepitude, deformities; [63] 

Births among thousands of species of animals, and vicissitudes of 10 
fortunes and misfortunes. With his mind concentrated and restrained 
[from worldly objects], he should carefully view his soul as identical 
with the soul [of the universe] . [64,] 

65. Asceticism does not consist in wearing its badges ; for that [i.e. 
the final purpose of asceticism] is attained even otherv ‘ [The 
ascetic] should therefore never practise towards other men anything 
which is disagreeable^to himself. 

66. Speaking the truth, abstinence from theft and anger, modesty, 
cleanliness, discrimination, equanimity, sobriety, temperance, and self- 
knowledge — these are declared [to constitute] the duties [of the order] . 20 

67. Souls spring from the Universal soul, in the same manner as 
sparks do from a red-hot ball of iron. 

68. There the soul performs certain actions consciously, whether 
meritorious or sinful ; others instinctively ; and others still on account 
of previous association. 

69. That Being who is the primary cause, imperishable, the doer 
[of actions], the knower [of everything], the essence [of the universe] 
the abode of attributes, independent and eternal, is [yet] said [in 
common parlance] to be born, when he assumes a body. 

70. As he created, at the beginning of the creation, the space, air, 30 
fire, water and earth— each possessing one property over and above 
[those possessed by the preceding element] ; so does he assume them, 
when he becomes incarnate. 

71 . Oblations [offered during the performance of sacrifices] gratify 
the sun ; the sun causes rain ; rain produces herbs ; when eaten, the 
herbs, [being successively transformed into] different juices, [ulti- 
mately] acquire seminality. 

^ Relating to the identity of the soul with Brahma ; Vij. 

” In his spiritual meditations : Yij. 

® See Patanjali’s yoga Sutra, p. 18 (pada ii,, sutra 3). 40 
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72. When a carnal union takes place between a man and a woman, 
and when the semen of the one and the uterine blood of the other are 
pure, the universal soul, himself the sixth element, simultaneously grasps 
the five [other] elements. 

73 — 74. Limbs and senses, the mind, vitality, understanding, life, 
happiness, equanimity, discrimination, memory, activity, misery, desire, 
and also egotism, [73] 

Action, form, colour, voice, hatred, affluence and poverty — all these 
belong to that Universal Spirit without a beginning, by virtue of a cause 
10 existing within himself, whenever he desires beginning. [74.] 

75. Mixed up with the [five] elements, the soul remains in the 
condition of a fluid during the first month. In the second month it 
becomes a slightly hard lump of flesh. In the third month it gets 
limbs and organs of sense. 

76 — 78. Agility, fine perceptivity, articulation, the sense of hearing, 
strength and other qualities, from the ether ; the sense of touch, motion, 
the power of dilating the limbs, and roughness, from wind; [76] 

Sight, power of digestion, heat, colour, luminosity [from the fire] ; 
[the sense of] taste, coolness, unctuousness, moisture and softness, from 
20 the water; [77] 

Smell, [the sense of] smelling, weight and shape, from the earth — all 
thefee the eternal soul obtains during the third month, and then begins 
to move about. [78.] 

79. If a pregnant lady is not provided with the objects she longs 
for, the foetus contracts defects or deformity, or even dies. Therefore 
her wishes should be attended to. 

80. In the fourth month, the limbs of the foetus acquire steadiness ; 
in the fifth blood is produced ; in the sixth, strength, colour, nails 
and hair are produced. 

30 81. In the seventh month it is invested with mind, consciousness, 

arteries, sinews and blood-vessels, and in the eighth month it is invested 
with skin, flesh and memory. 

82. The principle of vitality, in the eighth month, rapidly shifts 
now to the mother and now to the foetus. Hence a child bom in the 
eighth month dies. 

83. In the ninth or the tenth month, troubled in the narrow cavity 
[of the womb], the foetus is forced out, like an arrow, by violent deli- 
very winds. 

84. The body passes through six transformations, has a coating of 
40 six membranes, and consists of six parts and three hundred and sixty 

bones. 
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85. The teeth, together with the bones at their roots, number sijtty- 
four. The nails number twenty. The straight bones, in arms and 
legs, are also twenty in number. These (nails and straight bones) are 
distributed in four (different) places. 

86. There are sixty bones in fingers, two in the two heels, four in 
ankles, four in arms, and as many in legs. 

87. It should be remarked that the knees, the cheeks, the flat thighs, 
the shoulders, the temples, the palate and the flat buttocks have each 
two bones. 

88. The secret part has one bone ; the back has forty-five ; the neck 1 0 
has fifteen ; the parts between the neck and the shoulders have each 
two j and the chin has one. 

89. There are two bones at the root of the chin. The forehead, the 
eyes, and the temples have, each, two bones. The nose has got one 
called ghana. The bones in the sides, together with those at the roots 
of the teeth, and those called Arhudas, amount to seventy-two. 

90t -There are two ^anlcahas (bones between the forehead and the 
ear) . The head has four. The breast has seventeen. This is the col- 
lection of bones in the body of a man. 

91. Odour, colour, taste, touch and sound are called the objects of 20 
senses. The nose, the eyes, the tongue, the skin, and the ear aro called 
the organs of senses. 

92. The organs of action, it should be known, are five, viz., the 
hands, the anus, the organ of generation, the tongue, and the feet. 
The mind partakes of the nature of both [i. <?., the organs of action 
and the organs of perception] . 

93. The navel, energy, the anus, the semen, the uterine blood and 
the temples ; the head, the shoulders, the throat, and the breast, are 
the abodes of the vital principle. 

94 — 95. [So are] the omentum, the brain, the lungs, the navel, the 30 
bladder, the liver, the spleen, the small cavity of the heart, the kidneys, 
lower belly, the rectum, [94] 

The stomach, the heart, the larger intestine near the anus, the organ 
of excretion, the belly, and the intestines in the abdomen : — this is a 
statement at length [of the seats of vitality]. [95.] 

96 — 99. The pupils of the eyes; the eye-comers, the orifices of the 
ears, the tragus, the ears, the two temporal bones, the eyebrows, the 
gums, the two lips, the two cavities of the loins, [96] 

The groins, the testicles, the kidneys, the breasts, the epiglottis, 
the buttocks, the shoulders, the fleshy parts of the lower parts of the 40 
legs and of the thighs, [97] 
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[The following] parts of this body [viz.] the palate, the belly, the 
lower belly, the head, the chin, the glands oh the neck, the depressed 
parts of the body, [98] 

The four eyes and ears [together], the feet, the hands, and the 
heart; and the nine orifices these are the seats of the vital’ prin- 
ciple. [99.] 

100. There are seven hundred veins, nine hundred sinews,' two 
hundred arteries, and five hundred muscles. 

101 . The tubular vessels in the body, called variously veins, arteries, 
10 are known to be two millions nine hundred thousand nine hundred 

and fifty-six, 

10^. There are three hundred thousand of hairs in the beards of 
men. In the human body there are one hundred and seven vital parts, 
and two hundred joints. 

103. The hair on the body, together with the passages of perspira- 
tion, amount to five hundred and forty-six millions, seven hundred 
and fifty thousand. 

104. These are counted by the separated atoms of wind. Whoever 
knows the above economy [of the body] us the head [of learned men] . 

20 105 — 106. The human body, it should be known, contains nine 

scotticefuls of juices, [and] ten of water. There are, it is said, in the 
human body only seven scotticefuls oj* excrement, eight of blood, [105] 
So six of phlegm, five of bile, and four of urine, three of the flesh - 
oil, two of the flesh-juice, and one of the marrow of the bones. The 
head contains half a scotticeful of marrow [106]. 

107. The essence of phlegm and semen are contained in the samQ 
quantity. The human body thus described is transitory. He is great, 
who uses it as a means to the attainment of the final emancipation 
of the soul. 

30 108 — 109. From the heart rise seventy-two thousand tubular organs, 

some called benign and others unbenign. In the midst of these tubular 
organs, there is a disk, resplendent like the moon [108], 

In the midst of which is seated the soul, like a steady light. Man 
should know him. By knowing the soul, man will, certainly, never 
be born again in Has world. [109.] 

110. He who wishes to obtain a knowledge of the yoga [system of 
philosophy], should master the Aranyaka which I received from the 
sun, and the science of yoga taught by me. 

111. A man should meditate upon the soul, seated in the heart like a 
40 light, after having withdrawn his mind, intellect, memory and senses 

from all other objects. 
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112. If one were to chant verses from the S4ma-Veda, conformably 
to the prescribed rules, regularly and attentively, he would attain, by 
this practice, knowledge of the grand Brahma. 

113 — 114. Ajmrdntaka, JJllopja^ Madraha, Prakarij Auvenaka^ 
Sarohi'ndii, and uttara, [113] 

Riggaflia, Panika, Dakshavihita, BrahmagUlka — these songs are 
called mokshas (final emancipators), because their study is a means to 
[the final emancipation of the soul.] [114.] 

115. He who is versed in the principles of playing on a lyre, who 
thoroughly understands the Srutis and the Jdtis in music ; or is versed 10 
in Talas (keeping time) — these easily obtain the road to the final eman- 
cipation. 

116. If a man versed in music does not obtain the highest object 
of human desire, and in spite of his concentration, ho becomes a fol- 
lower of Siva [after death], and delights in his company. 

117. It has been said that the soul is without a beginning, that 
it gets a beginning by [the acceptance of] a body ; that the whole uni- 
verse has sprung from the soul ; and that the soul owes her beginning 
to the universe. 

118. Wo are at a loss,^^ [said the sages to Y^jnavalkya,] to under- 20 
stand this. Tell us whence came this universe, with its gods, demons 
and men ; and how was tho soul created.'^ 

119 — 120. The being who, in this world, is cognizable on throwing 
away the cloud of delusion as possessed of a thousand hands, a thousand 
Icet and a thousand eyes, resplendent like the sun, and with one 
thousand [heads], [119] 

Is the universal soul. He is [the presiding deity of] sacrifices ; is 
all-pervading ; is the creator ; is the Virdja ; and under tho form of food, 
becomes the sacrifice himself. [120.] 

121 — 122. The juice, into which the things ofiered as oblations to 30 
gods, are transformed, after having gratified tho gods, and conferred 
upon tho sacrificer his desired object, [121] 

Is carried by the wind to the moon, and thence by the solar rays to 
tho regions of the sun, which are identical with the Rich, Tajush and 
S4man [Vedas], [122] 

123. The sun, from his own regions, sends down excellent nectar^ 
which is the source of the existence of all things, organic and inorganic. 

124. This food is offered in sacrifices, [which produce] food, [which 

food again is offered in] sacrifices. Thus revolves this unbeginning 
and endless wheel. 40 

125. The soul is without a beginning. The individual soul has no 
beginning. The association of that soul [with tho body] is the result 
of delusion, desires, hatred and actions. 



256 


126. The four classes sprang respectively from the mouth, arms^ 
thighs and feet [respectively] of that Being who pervades thousands 
upon thousands of bodies, who is the Prime Lord, and of whom I have 
[already] spoken to you. 

127 — 128. The earth sprang from his feet; the heaven from his 
head ; the vital winds from his noso ; the quarters from his ears ; the 
wind from his touch; the fire from his mouth ; [127] 

The moon from his mind ; the sun from his eye ; tho sky and the 
rest [of the universe] , together with its moveable and immoveable 

10 objects, from his hip. [128.] 

129. '' Oh philosopher, if this be tho case, how does tho universal soul 
take birth among inferior animals ; Almighty [as ho is] , how does ho 
entertain low desires. 

130. Endowed as he is with senses, how does ho not retain tho 
knowledge of former existences. Pervading all things, as he does, how 
does he not know what all creatures feoP* [asked the sages]. 

131. It is in consequence of the sins proceeding from tho actions of 
tho mind, the speech and the body, that the soul comes into existence 
as an Antya (a low caste-man), ora bird, or an immoveable object; and 

20 takes birth among hundreds of species of animals. 

132. As there exist in the bodies of animals innumerable desires and 
affections ; so there exist animals, among all species, with various forms. 

133. The consequences of certain actions are brought about after the 
death of the doer; of certain actions, here (while the doer is alive) ; and 
of certain actions, both here and hereafter. Here the nature [of actions 
performed] is the cause [of those results]. 

134. He who thinks of taking away tho wealth of others ; he who 
contemplates evil to others ; and ho who over believes illusions to bo 
realities ; — these are born among low castes. 

30 135. A liar, a slanderbus man, and he who speaks harshly — ^these 

are born among quadrupeds and birds. 

136. He, who is addicted to stealing; who keeps illegal intercourse 
with the wives of others ; who kills animals in a manner other than 
prescribed ; — these come into existence as immoveable objects. 

137. He who, having the quality of goodness predominant in him, 
is possessed of self-knowledge, and purity, preserves his mind tran- 
quil, practises religious austerities, holds his passions under control, 
performs his religious duties, and is versed in the Vedas, is bom among 
celestial beings. 

40 188* He who, having the quality of passion predominant in him, 

takes delight in I’oproachable actions, is prone to distraction, is always 
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dabbling in varions matters, and is a sensualist ; snob a man [when 
dead] is born among men. 

139. He, who, having the quality of ignorance predominant in him, 
too much indulges in sleep, does cruel actions, is avaricious, is an 
atheist, lives by begging, is imprudent, [and] inconsistent in his actions : 

— such a man is born among animals. 

140. Thus influenced by passion and ignorance, roving here and 
there, and harassed by troublesome passions, the soul comes into 
worldly existence. 

141. The individual soul, with its imperfect senses, is incapable of 10 
knowledge, even as a dusty mirror is incapable of reflecting the face. 

142. BecoUection [of a past life] is not to be found in an individual 
soul with its senses made imperfect,^ in the same manner aa sweetness 
is not to be found in a raw bitter cucumber, though such sweetness 
exists in that fruit. 

143. A man feels, within his own person, what all other beings feel. 

On the other hand, a sage, freed from the influence of egotism, feels 
what all other beings feel, by means of his identification with the 
Universal soul. 

144. The soul, single as it is, seems divided, in the same manner -as 20 
the sky, one as it is, seems divided in reference to pots and other 
things, or as the sun [when reflected] in [diflerent] reservoirs of water- 

145. The spirit, the sky, wind, fire, water, and the earth are called 
IJhatus (the ultimate constituents of all bodies). Those [i. e., the five 
last] are sensible elements ; and the spirit is a spiritual element. From 
[a combination of] these proceed all the moveable and immoveable 
objects. 

146 — 148. Just as a potter creates an earthen jar by use of the earth, 
the stick and the wheel; or as a house-builder builds a house by means 
of grass, the earth and wood ; [146] 3Q 

Or as a goldsmith makes an ornament by simply using gold ; or-^ 
a silk-worm makes a cocoon by means of his own saliva ; [147] 

So does the [Universal] soul combine the five elements with the 
senses, and produce himself in the form of different existences. [148.] 

149— -151. The soul is a reality, just as the elements are ; or else 
who could have perceived by one organ of sense such as touch a thing, 
apprehended by another such as sight; [149] 

Who could have recognized a voice, once heard, upon hearing if 
again ; who could have have had recollection of past things ; what could 
have caused a dream ; [150] 40 


^ By anger and the like ; Vij. 
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Who, defining himself by his extraction, beauty, age, character, 
acquirements and the like, could run after the objects of the senses such 
as sound and the like, by means of acts, mind and speech. [151.] 

152 — 153. The soul, sunk in ignorance, entertains a doubt whether 
actions are productive of results or not; deems himself perfect, though 
far from perfection ; [152] 

Believes under a delusion that wives, sons and ministers are his and 
he theirs ; and with regard to objects, beneficial or otherwise, entertains 
incorrect notions. [153.] 

10 164. [That soul] which cannot discriminate between itself, its own 

essential nature, and its accidental condition, attempts to fast till 
death, leap into a fire, or plunge into water. 

155. Thus acting, devoid of self-restraint, and going after improper 
ends, the soul is imprisoned [in a mortal body] by his actions, hatred, 
delusion and desires. 

156 — 159. Assiduous attendance upon his religious preceptor ; medi- 
tations on the meaning of the Vedas and the B^stras ; performance of 
the religious rites prescribed by them ; association with the righteous ; 
gentle language ; [156] 

20 Abstaining from looking at and touching women ; feeling for all 
creatures iu the same manner in which he would feel for himself ; aban- 
doning his family ; putting on worn-out red garments ; [157] 

Restraining the senses from their respective objects; shunning 
slumber and laziness ; forming a correct judgment of the [weakness of 
the] body ; bewaring of every transgressipn in all his movements ; [158] 

Freedom from ignorance and passion ; purity of the heart ; indiffef- 
enoe ; tranquillity of the mind — purified by these means and with the 
quality of goodness predominant in him, a man becomes exempt from 
death [159]. » 

30 160. The union [of the Individual with the Universal soul] is 

brought about by remembrance of the Universal soul, self- meditation, 
by means of the quality of sattca (goodness), by the destruction of all 
motives of actions [as the seeds of mortal existences], and by associa- 
tion with the righteous. 

161. When, at the time of the dissolution of his body, the mind is, 
with due calmness, fixed qn God, and the heart is freed from the cloud 
of ignorance, the recollections of all previous existences are revised in 
him. 

162. The soul animates bodies of various forms in virtue of its 

40 actions, even as an actor, when acting various parts, paints his body 

with various colours. 


^ And birth, adds Vij. 
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63. Deformities, such as destitution of a limb, seen in some children 
from their birth, are due to the time [of their birth], their actions [in 
former lives], defects'in the seed, and in the mother, 

1 64. The soul never becomes free until it is clogged with egotism, 
the mind, repeated births, consequences of actions, and the body. 

165. As lights which subsist on the wick, the stand and the oil are 
[sometimes simultaneously and prematurely] extinguished, so are 
human lives. ^ 

166^ The individual soul, who is seated in the heart like a steady 
light, has innumerable rays ; some white, some dark, some variegated, 1 0 
some reddish, and some purple. 

167. Of these rays one running upwards, passes through the solar 
sphere, and rises higher than the regions of Brahm^. By its means 
the soul obtains final beatitude. 

168. The individua,! soul attains resplendent divine bodies, along 
with their habitations, by means of a hundred of these rays, which 
also extend upwards. 

169. There are other rays of different colours and gentle splendour, 
extending downwards, through which the soul is compelled to be born 

in this world, in order to enjoy the fruits of his actions. 20 

170 — 173. The Vedas, the S4stras, self-knowledge, birth and death, 
affections, movements to and fro, truth and falsehood, [170] 

The attainment of desired objects, happiness and misery, goo’d and 
bad actions, effects from portents, verified prophetic declarations, and 
the conjunctions of planets, [171] 

Movements of the planets and the stars, the waking and the 
dreaming states of the man, the sky, the air, fire, water, the earth and 
darkness, [172] 

The revolution [o/ cycles] such as manvantaras, the yugas, the results 
of charms, and [of the applications of] particular herbs — from all these, 30 
know that the soul exists, and is the cause of the universe. [1 73] 

1 74 — 1 76. Self-consciousness, 'memory, intellect, hatred, perception, 
pleasure, courage, perception [of one thing] by the different senses, 
desires, the animate state of the body, life, [174] 

Heaven, dreams, activity of the organs of sense, activity of the mind, 
winking of the eyes, the efforts of consciousness, and the combination 
with the five elements ; — [175] 

All these are indications of the prime spirit ; and therefore there 
does exist a soul apart from the body such as pervades and rules every- 
thing. [176.] 40 

^ Vij. eiplftins this by saying that bodies, like everything else, are subject to dissolu- 
tion from causes certain, as well as accidental. 
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177 — 178. The organs of perception, together with their respective 
objects, the mind and the organs of action, self-consciousness, intellect, 
the five elements beginning with the earth, [177] 

And the primary germ of nature — these constitute this kahetra 
(body), and the soul hereof is called kahetrajna. That soul pervades 
all things, and is both existent and non-existent. [178.] 

179. From the prime germ of nature, sprang the intellect; from 
the intellect, self-consciousness ; from self-consciousness, the five 
subtler elements, [and the five grosser elements,] each of which has 

10 one property more than that which precedes it. 

180. Sound, tangibility, colour, flavour, and odour are the five pro- 
perties [of the grosser elements] . Each of these will be absorbed [in 
the end] in that from which it sprang. 

181. I have already described to you how the soul, all-powerful as 
he is, creates himself, in consequence of the three kinds of actions. 

182. The qualities of goodness, passion and ignorance belong to 
the same Almighty. Being, who rolls like a wheel, under the influence 
of passion and ignorance. 

183. The same Most Pre-eminent Being, who has no beginning and 
20 who has a beginning, appears under various forms, and is then said 

to be one whose real nature is to be known by means of the aforesaid 
marks and by the organs of sense. 

184. The space between the path of tho Immortals and the sage 
Agasti, constitutes the path of the Mevnea, Those Agnihotrma, who 
are desirous of heaven, go to it by that path. 

185. Those who are sincerely devoted to charitable actions, those 
who are possessed of the eight qualities, and those who are devoted to 
the observance of truth also [go] by the same path [to heaven] . 

186. There live eighty thousand sages leading the life of house- 
30 holder^, who are subject to continued existence, who are the source 

[of the system of religion], and who promulgate it [at each beginning 
of the creation]. 

187. In the world of the Immortals, in the space between the 
sphere of the Seven Sages and the path of the Elephant of the quar- 
ters, there live as many sages unconcerned with all pursuits. 

188. In virtue of their religious austerities, perpetual celibacy, 
freedom from all improper intercourse and their intellectual pursuits, 

' they continue to reside there until the final annihilation of tho universe. 

189. From these [two sets of sages] proceeded the Vedas, the 
40 Pura 9 as, tho philosophical Upanishads, metrical writings, the Siitras, 

the commentaries, and all other writings which may be existing. 
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190. Eecitation of the Vedas, sacrifices, perpetual celibacy, reli- 
gious austerities, self-restraint, piety, fasts, independence ; — these are 
the sources of the knowledge of the soul. 

191. Certainly, the knowledge of that soul should be sought a fter in 
all the akramas (orders). The twice-born should hear [its nature 
expounded by the Upanishads], should meditate [over it], and [finally] 
have a perception of it. 

192. Those twice-borns who, possessed of pre-eminent piety, betake 
themselves to the forest, and [there] medita ter upon truth, know it. 

1 93. [Having thus known the soul] they are successively transformed 1 0 
into fire, the day, the bright fortnight, the summer solstice, the world 
of the Immortals, the sun, and lightning. 

194. Then the Great Spiritual Being comes forth to receive them, 
and makes them inhabitants of the world of Brahma. After this they 
are no longer subject to be born in this world. 

1 95 — 1 96. Those men, who have attained the heaven by means of 
sacrifices, religious austerities, [and] charities, successively become 
transformed into mists, nights, dark fortnights, the winter solstice, 
[195] 

The region of the manes, the moon, air, showers, water, earth ; and 20 
are again subjected to mundane existence.* [196.] 

197. He, who, having reason, does not understand these two ways,- 
becomes a serpent, a butterfly, an insect, or a worm. 

198 — 200. With the feet, with their soles turned upwards and placed 
on his thighs, the right hand with its palm turned upwards and placed 
on the left, the face a little lifted up, and breast stiffly held [198], 

With the eyes closed, the mind calm, preventing contact between 
the upper and the lower rows of teeth, with [the tip of] the tongue 
placed steadily on the palate, the mouth shut, without moving, [199] 

Having restrained the senses, seated neither very high nor very low, 30 
a man should perform Pydndydma (suppression of breath) twice or 
thrice [200] . 

201. Having done this, he should meditate on that Almighty 
Being who is seated in the heart like a light, and reflect on the soul 
by performing dhdra7id (suppression of breath for the period of three 
Prdnaydmas), 

202 — 203. Capability of becoming invisible, remembrance [of things 
seen in a former life], amiableness, perception [of distant objects], 
capacity of hearing [sounds produced at a great distance], capacity 
of leaving one's own body and entering into that of another, [202] 40 

^ See Bhagavadgita, cli, viii., 23--25. * Of obtaining higher existence : Vij. 
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Capacity of creating objects at pleasure — these are signs of the 
attainment of Yoga. When a man dies after becoming accomplished 
in Yoga, he becomes entitled to immortality [203]. 

204. Ora man can obtain the highest object of human existence, by 
studying the Vedas, abstaining from all prohibited actions, dwelling in 
a forest, subsisting on unsolicited alms, and by feeding temperately. 

205. Even a householder, who has acquired his fortune honestly, 
who diligently pursues the knowledge [of the Highest Principle], who is 
hospitable to guests, who worships his departed ancestors periodically, 

10 and who speaks the truth, can obtain the final emancipation.* 

206. Gireat sinners come into existence in this world, after they have 
undergone [confinements into] frightful hells due to their great sins. 

207. There is no doubt that the sUyer of a Brahmana comes into 
existence, as a doer, a dog, a hog, and a camel ; and that a drunkard is 
born as an ass, a VuR-asa (chdndala of the lowest tribe), or a Vena 
(one of a certain mixed caste). 

208. A robber of gold comes into existence as a worm, an insect, 
and a butterfly ; and one who violates the bed of his religious preceptor, 
comes into existence successively as grass, a bush, and a creeper. 

20 209. One who slays a Brahmana shall become consumptive. A 

drunkard shall have discoloured teeth. One who steals gold shall have 
ugly nails. One who violates the bed of his religious preceptor shall 
have diseased skin. 

210. He who lives with any of these sinners, shall contract the 
peculiar defects of the sinner [associated with]. One who steals cooked 
food shall suffer from indigestion. He who steals books shall become 
dumb. 

211. He who adulterates corn shall have redundant limbs. A 
slanderer shall have a stinking nose. One who steals oil shall become a 

30 worm called Tailapdyin ; one who falsely accuses [the good] shall have 
a stinking mouth. 

212. By seducing the wife of another, and by robbing a Brahmana 
of his wealth, a man shall become a Bi’^hmanical fiend and live in a 
forest, or in a region destitute of water. 

213. He who steals another’s jewels, shall become an animal of a 
low order. He who steals vegetables, consisting chiefly of leaves, 
shaU become a peaock. He who steals fragrant substances, shall become 
a musk-rat. 

214 — 215. The stealer of corn shall become a mouse; that of a 
40 vehicle, k camel ; that of fruits, a monkey ; that of water, a duck ; that of 
milk, a crow ; that of articles of household use, a wasp ; [214] 

' CompAre Madu ch. vi., w. 33 — 96, And ch. xu., vv. I — 104, and 118—125. 
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That of honey [shall become] a firefly ; that of meat, a swan ; that 
of a cow, a lizard ; that of fire, a crane ; that of cloth, one affected with 
white leprosy ; that of a juice, a dog ; and that of salt, a chirin (an insect 
that cries aloud). [215.] 

216. This has been stated by me in respe<?t of theft only as illustra- 
tions. Just as there are [various] kinds of objects [stolen], so there 
are [various] kinds of animals.^ 

217. Having suffered the due consequences of their actions, and then 
having passed through the existences, of lower animals, [the sinners] are 
then born as the most degraded of mankind, having defects and plunged 10 
in wretchedness. 

218. Afterwards freed from all sins, they are born in high families, 
where they enjoy pleasures, and become accomplished in arts and 
sciences, and possessed of wealth. 

219. By omitting to do that which is ordained, by doing that 
which is prohibited, and by leaving the senses unrestrained, man incurs 
his fall. 

220. Therefore he should hero perform penance for the sake of 

purity. By this moans, his conscience as well as the people become 
satisfied. 20 

221 — 224. Those men v/ho do not perform expiatory acts, who take 
delight in sinful actions, and are destitute of rcpentauce, go to har- 
rowing frightful hells, [viz.,] [221] 

Tdmifsra (the hell of deep gloom), Lohamnkn (the hell full of piercing 
iron pikes), Mahdnimya (the great hell), Salmali (the hell where sin- 
ners are tormented with the thorns of silk-cotton trees), Eaurava (the 
dreadful hell), Kudmala, Ptdi-mriitika (the hell full of bad-smolling 
dust), Kdlasutraka [222] 

Sanghdta (the hell full of mucus), Lohiioda (the hell full of blood), 
Savisha (the hell full of poison), Samjmt&pana (the hell full of pierc- 30 
ing rocks), Mahdtiaraka (the great infernal region), Kdkola (the hell 
full of venomous snakes), Sanjtvana, Mahijmtha, [223] 

Avkhi, Andhatdmisra (the hell full of dark gloom), Kumhliipaka 
( the hell where sinners are baked like earthen vessels), Aslpatravana 
the hell full of naked swords), and Tdpana (the hell full of scorching 
heat). [224.] 

225. Degraded men, who labouring under the consequences of the 
primary and the secondary sins, do not perform expiatory rites, go 
to [these hells]. 


^ The meaning ia that according to the nature of the object stolen, the thief k bom 40 
in different orders of beings. 



264 


226. The sin which a man happens to commit through ignorance 
can be destroyed by means of expiatory acts. The man, who commits 
sins knowingly, is [by expiation] allowed only to mix with the people 
in virtue of certain texts. 

227. The slayer of a Br^hmana, a drunkard, a thief, and also he 
who violates the bed of his religious preceptor ; — these are [said to be] 
great sinners. So is he who lives with them. 

228. Talking very disrespectfully of one's own religious precep- 
tors, blaspheming the Vedas, murdering a friend, and forgetting that 

16 which one has once learned — these aro to be known as [sins] tanta- 
mount to the slaying of a Brahmana. 

229. Eating forbidden things, fraud, lying for a [temporal] advan- 
tage, kissing the mouth of a menstruous female these are equivalent 
to drinking intoxicating liquors. 

230. Unlawful appropriation of a horse, a jewel, a man, a woman, 
land, a cow, a deposit — all these are equivalent to stealing gold. 

231. [Illicit intercourse] with friends' wives, respectable maidens, 
one's own sisters, low-caste females, females of the same Qotra (family) 
and daughters-in-Iaw ; — [these aro] said to bo equivalent to violating 

20 the bed of one's own religious preceptor. 

232 — 233. He who keeps illicit intercourse with the sister of his 
father, the sister of his mother, the wife of his mother^s brother, 
his daughter-in-law, his step-mother, his sister, the daughter of his 
family priest, [232] 

The wife of his preceptor, or his own daughter/ is [like] the violator 
of his religious preceptor^s bed. In spite of the willingness on the part 
of these women, his organ of generation should be cut ofl‘, and he 
should be beheaded [233]. 

234 — 242. Killing a cow, non-initiation with tho Veda at proper 
30 time, theft, non-repayment of debts, omission to keep the sacred fires, 
sale of forbidden articles, tho marriage of a younger brother before 
the elder, [234] 

Learning the Vedas from a paid tutor, teaching the Vedas for pay- 
ment, adultery, tho non-marriage of the elder brother while the 
younger brother is married, usury, making salt, [235] 

Killing a woman, or a Sddra, or a Vaisya, or a Kshatriya, subsisting 
on condemned wealth, disbelief in the existence of God, violation 
of celibacy [by a student], as well as selling one's own sons, [236] 

Theft of corn, lead, beasts, sacrificing for those who are not entitled 
40 to perform a sacrifice, abandoning the father or the mother or sons, 
selling a tank or a garden, [237] 



265 


Polluting a virgin, sacrificing for one who is married before his elder 
brother, giving one's daughter in marriage to the younger before the 
elder brother is married, fraud, violating the vows, [238] 

An act [viz., cooking food] for one's self, intercourse with one's 
own wife addicted to drinking, giving up the study of the Vedas and 
the worship of the sacred fires, abandoning one's own sons and 
kinsmen, [239], 

Cutting down trees ‘ for fuel, subsisting by subjecting one's wife to 
prostitution or by butchery or by using herbs as charms, manufactur- 
ing instruments intended to kill animals, addiction to vices, selling 10 
one's self, [240] 

Serving a Sildra, friendship with a sordid fellow, serving a man 
sprung from degraded parents, living outside [any of the four] orders, 
fattening on food charitably supplied by others, [241] 

Studying the treatises composed by atheists, superintendence over 
mines, selling one's own wife ; — every one of these is a secondary 
sin. [242,] 

243. The slayer of a Brdhmana is purified by carrying the human 

skulP as a flag, subsisting on alms, proclaiming his guilt, and by mo- 
deration in eating for twelve years. 20 

244. Or he can attain purity by saving one Brdhmana or twelve 
cows, or by [partaking in] the ablution-ceremony at the eild of the horse 
sacrifice. 

245. He, who has killed a Brdhmana, can become purified by reliev- 
ing a Br^hmana or a cow seen on the road, as afiPected with a chronic 
and troublesome disease. 

246. Or he becomes purified by recovering the stolen property of a 
Br^Lmana, or by being killed or wounded by weapons, though not to 
death, in that attempt. 

247. Or for the sake of purity, he may make a sacrifice of [every 30 
part of] his body, beginning with the hair and ending with the marrow ; 
citing in order the hymn [beginning with] Lomabhyah svdhd and others 
that immediately follow. 

248. Or he can become purified by dying in the midst of a battle, 
after being hit at [by arrows, &c,];or tormented with wounds, although 
not actually killed. 

249. Or he can become purified, if he lives in a forest, practising 

temperarce with regard to eating, and there thrice reads in low voice 
the texts t*f the Vedas; or if he travels round the river Saras vati and 
every branch of it, living abstemiously during the travel. 40 

' A green tree is not to be cut simply for 6rewood : Vij. 

* On the top of a stick ; Vij. 

A 2 
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260. Or he can attain purity by conferring, as a charity, a sufficient 
sum of money, on a deserving Br^hmana. The receiver of such a gift 
should, for the sake of his own purification, offer a sacrifice to god 
Vaisvfinara. 

251. He, who has killed a K^hatriya or a Yaisya engaged in a 
sacrificial ceremony, should perform those expiatory acts which are 
prescribed for the slayer of a Br^hmana. He, who has destroyed an 
embryo, ought to perform penance according to the caste [of the 
embryo] . The slayer of a woman in her courses should perform penance 
10 in a similar manner. 

262. A man ought to perform penance, even for a murder unsuc- 
cessfully attempted. The penance for [murdering] a Br^hmana per- 
forming sacrifice is double [of that ordained for the murder of a Brdh- 
mana generally].^ 

DRINKING. 

263. The drunkard attains purity by death, caused by drinking 
red-hot wine, water, clarified butter, urine of a cow, or milk. 

264. Clad in clothes made of hair, and wearing matted hair, a 
drunkard may perform that penance which is ordained in the case of 

20 the murder of a Br^hmana ; or for three years, he may subsist, at 
night, on oil-cake or fragments of grain. 

256. Having drunk, through ignorance, wine, semen, excrements 
or urine, a man of any of the three orders of the twice-bom, ought 
again to undergo the ceremonies. 

266. A Brdhmana female who drinks liquor, shall not go to that 
celestial region of her husband ; but she will be born again as a bitch, a 
female vulture, ora sow.® 


THEFT OF GOLD. 

257. A Brdhmana, who has stolen gold, should confess his crime to 
30 the king and offer him a club. When beaten [with the club] or dis- 
charged by the king, he will be purified. 

268. He may be purified without confessing [his crime] to the kiug 
by performing the penance ordained for a drunkard, or distributing in 
charity as much gold as will weigh against himself, or will satisfy a 
Br^hmana.^ 


VIOLATION OF THE PRECEPTOR’S BED. 

259. He, who has violated the bed of his religious preceptor, should 
[for the sake of purification] lie on a hot bed made of iron, with the 

» Comp. Manu ch. xi., w. 72—87. • Compare Manu ch. xi., vv. 90-98. 

40 ® Comp, Manu ch. xi., vv. 98—102. 



267 


iron image of a woman ; or should sever his testicles^ take them in 
hand^ and oast his body in the south-west ; 

260. Or for three years should practise Krichchhras sacred to god 
Praj^pati ; or for three months should practise chdndriyanas, and read 
the texts of the Vedas.* 


PENANCE FOR INTERCOURSE WITH A SINNER. 

261. If one were to live with [any of] these [sinners] for one year, 

he would become like them. One may marry a daughter of [any one 
of] these sinners, only when she has observed fasts [for purification], 
and is destitute of anything [derived from her parents], 10 

262. Having killed any AvaJcrishta (one of low birth), a man should 
practise Ohdndrdyana, Even a ^ddra will thus be purified in time^ 
unauthorised as he is [to perform penances by sacred rites]. 


SECONDARY SINS. 

263 — 264. The killer of a cow shall be purified ; if he lives, for one 
month, on the five products of the cow, abstains from sexual inter- 
course, sleeps in a cow-pen, follows a cow, and [at the end of the 
month] gives a cow (in charity) ; [263] 

Or if he diligently practises a Krichchhra, or an AUkrichchh/ra ; or 
having fasted three days gives ten cowj^ and one bull in charity. [264.] 20 

265. Purification from secondary sins is attainable in this manner, 
or by means of a Ghdndrdyana, or by living on water for one month, pr 
by Vi, jpardka (fasting for 12 days). 

266. In the case of the murder of a Kshatriya, the [guilty] man 
should give [in charity] one thousand cows and one bull ; or should 
perform penance, as ordained in the case of the murder of a Brdh- 
mana, for three years. 

267. The slayer of a Vaisya should perform such a penance for one 

year, or give one hundred cows. The slayer of a Siidra should per- 
form such a penance for six months, or give ten cows. 30 

268. Having killed misbehaving women belonging to the Brahmana, 
Vaisya, Kshatriya or ^ddra classes, a man should, for the sake of 
purification, give [in charity] a leather bag, a cow, a goat, or a sheep 
respectively. 

269. Having killed a woman not greatly misbehaving, a man should 
perform penance as prescribed in the case of the murder of a ^ddra. 

* Comp. Manu. ch xi., vv. 102 — 106. * Comp. Manu ch, xi., vv. 179—189, 
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Having killed one thousand animals [of inferior kind], having bones, or 
as many boneless animals as would fill a cart, a man should perform 
similar penance. 

270. Having killed a cat, a lizard, an ichneumon, a frog, pr a bird, 
a man should live for three days on milk, or perform one-fourth of the 
[Prdjd^patya'] krichchhra penance. 

271. In the case of the slaying of aQ elephant, five blue bulls 
should be given in charity. In the case of the slaying of a parrot, a 
calf, two years old, should bo given. In the case of the slaying of an 

10 ass, a goat, or a sheep, one bull should be given. In the case of the 
slaying of a Kraundiaj a calf three years old should bo given. 

272. Having killed a flamingo, a vulture, a monkey, a tiger, an 
aquatic bird, a land-bird, a peacock, or a cock, a man should give one 
cow. Having killed a herbivorous creature, a man should give a calf. 

273. In the case of the killing of snakes, an iron stick should be 
given ; of an eunuch, tin and lead should be given ; of a wild boar, a 
jar filled with clarified butter \ of a camel, Gunja fruits ; and of a horse, 
a [piece of] cloth. 

274. In the case of the killing of a Tittira bird, one Drona 
20 [measure] of sesamum seed should be given ; and of animals such as 

elephants, he may perform a Krichehhra penance for each [animal 
killed], if unable to give the [protjer] gifts. 

275. In the case of the killing of a creature found in fruits, flowers, 
food and juices, the guilty person should eat clarified butter. In the 
case of the killing of [the lowest species of] animals with bores, some- 
thing of small value should be given in charity. In the case of the 
killing of boneless animals, Prdn&y&ma (suppression of breath) [will 
suffice as a purificatory means], 

276. If a man has cut a tree, a thicket, a creeper or a shrub, he 
30 should mutter a hundred Pichs (lines of the Vedas). If a man is guilty 

of having wantonly cut a medicinal plant, he should one day sub- 
sist on milk, and follow a cow. 

277. Bitten by a prostitute, a monkey, an ass, a dog, a camel or 
other beasts, or a crow, a man should perform Prdnay&ma, standing 
in water, and eat clarified butter, before he can be purified. 

278. With the hymn [beginning with] Yanmedya retail (my semen 
which today, &c.) a man should consecrate his semen fallen [at a 
time other than that of a sexual intercourse]; and by means of his ring- 
finger, should touch the space between Lis breasts and the space 

40 between his eye-brows. 

279. Having seen one’s own reflexion in water, [a man] should 
mutter repeatedly this hymn [beginning with] MayitejaJi (in me light. 
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&c.) Having seen an unclean thing, having committed indiscretion, 
or having told a lie, [a man should mutter repeatedly] the s&vitn^ 
hymn. 

280. A celibate twice-born student by cohabiting with a woman, 
becomes guilty of incontinence. He will be purified by sacrificing an 
ass to the god Nairriti. 

281. Having given up for seven nights begging and the worship 
of sacred fires, though in good health, ho should offer two oblations, 
citing the two hymns, [beginning with] K&m&valtmiay <fec. 

282. Then he should stand [near the sacred fires], citing the hymn 10 
SanuisiiicJiatu (may he sprinkle me, &c.) If ho drink honey and eat 
meat, he should undergo a Krichehhra and perform other vows. 

283. If one has displeased his religious preceptor, he will be purified 
by doing something to please the preceptor. A religious preceptor 
should perform three Krichchhras, if a student of his sent by him [on 
an errand] should die. 

284. A man incurs no sin if, while doing good to a Brdhmana, the 
latter dies ; similarly if ho causes pain to cows and bulls, while adminis- 
tering medicine to them or branding them. 

285. He, who truly describes another's sins incurs equal sin ; he 20 
who falsely accuses another incurs twice the sin uttered and all the 
sins of the accused [in addition]. 

286. He, who falsely charges another with a primary or a secondary 
sin, should for a month subsist on water, perform low recitations, 
and restrain his senses. 

287. A man, accused falsely, should perform a Krichchlira, or offer 
an oblation of boiled rice flour to the god Agni, or a sacrifice of a 
goat to god V^yu. 

288. He, who, without being authorised, cohabits with his brother's 
wife, should perform a chdndrdyana. He, who cohabits with his wife 30 
while in her monthly courses, is purified by drinking clarified butter at 
the end of three nights. 

289. He, who has performed a sacrifice for a degraded twice-born, 
as well as he who has violated his marriage vow, should perform three 
Krichchhras, He who has polluted the Yedas, as well as he who has 
abandoned one seeking his shelter, should live for one year on barley. 

290. A man is purified from sin arising from the acceptance of a gift 

from an unworthy man, if he, for one month, lives in a cowpen, [ab- 
stains from sexual intercourse], subsists on milk, [and] devotes himself 
to the muttering of the Gdyairt^ 40 


^ The Gdyatri. 


Comp. Manu ch, xi., vr. ,108-- 117. 
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MISCELLANEOUS. 

291. Having travelled in a carriage drawn by asses or camels, hav- 
ing bathed or eaten while naked, or having cohabited with one^s wife 
in day time, [a man shall be purified] by bathing and performing 
Prdndyama while standing in water. 

292. Having braved and menaced one’s religious preceptor, or 
having vanquished a Brdhmana in a dispute, or having tied him with 
a cloth, a man should instantly beg pardon [of the injured party], and 
fast for one day. 

1 0 293. In the case of the raising of a stick against a Brdhmana, a 

Krlchckhra, and of throwing down [a Brdhmana], an Ati-KrichcJihra [is 
ordained as a penance] . Where blood is drawn, one Krichchhra and 
one Ati-Krichchhra, and where blood has issued [but not fallen down] 
one Krichchhra [is ordained]. 

294. In a case, for which no expiatory rite is provided, a penance 
should be prescribed, after having diligently ascertained the place and 
the time,* the age and the capacity® and the sin. 


THE ABANDONMENT OP THE DEGEADED. 

295. The kinsmen of [a man] degraded from his class, should carry 
20 an earthen jar placed on the head of a female slave out of the town, 

and empty it there, and also treat him as an outcaste in all their trans- 
actions. 

296. If after having undergone the [necessary] expiatory rites, he 
comes among them ; they should empty a fresh earthen jar. Nor should 
they reproach him ; but should by all means live with him. 

297. This very ceremony is ordained in the case of degraded women. 
They should be given dwelling- room in tho vicinity of the house, 
provided with food and clothing and be guarded. 

298. Cohabiting with a man of a lower class, causing abortion, 
80 killing the husband ; —these are undoubtedly [among the] special 

causes of the degradation of women, 

299. A man should never live with those [men] who have killed 
persons seeking their protection, or children, or women, and also with 
ungrateful men; oven after they have undergone the [necessary] 
penance. 

' Where and when the sin was committed : Vij. 

» Of the sinner : Vij. 
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300. After the earthen jar is emptied [on restoration to his caste], a 
man in the midst of his kinsmen should present barley corn to cows. 
If the man is first respected by the cows, then he deserves respect [from 
his kinsmen]. 

801. He whose sin is known, should perform a penance approved 
of by an assembly. 


SECRET EXPIATION. 

He, whose sin is not known, should perform a penance in private. 

302. The killer of a Brdhmana shall be purified by fasting for three 
nights; by muttering repeatedly [the hymn called] Aghamarshanai 
while standing in water, and by giving in charity a cow yielding 
abundant milk. 

303. Or [for the sake of purification], [the man], subsisting one 
day on the air and standing in water, may offer forty libations of 
clarified butter, citing the hymn [beginning with] Lomahhyah svdhd, 

304. [A drunkard will become] pure by fasting for three i^ights, 
and offering a sacrifice of clarified butter, citing the Kushm&nda Richs. 

A Brdhmana, who has stolen gold, [shall be purified] if he mutters 
repeatedly [the collection of hymns called] Rudra standing in water. 

305. He, who has violated the bed of his religious preceptor, is 20 
purified by muttering repeatedly [the collection of hymns beginning 
with] Sahasra sirshd (thousand headed, &c.). [Each of] these [three 
sinners] should give separately at the end of the penance a cow 
yielding abundant milk. 

306. For averting the consequences of secondary sins, for which 
no penance is provided, and of [all other] sins, a sinner ought to 
perform a Prdndydma a hundred times. 

307. Having swallowed semen, evacuations, or urine, an excellent 
Br^hmaigta should drink the holy juice of soma consecrated by oiikdras, 

808. All the sins, that may have been committed, unconsciously, at 30 
night or by day, shall be destroyed by performing the three sandhyas. 

309. Muttering repeatedly the sukriydranyaJca, and especially the 
Odyatn hymn, and also reciting Rudra eleven times — these are surely 
calculated to destroy all sins. 

310. Whenever a twice botu-thinks himself affected [with a sin], 
he should sacrifice sesamum seed with the Qdyatrt, and bestow gifts. 

811. In this world even those sins which result from the gravest 
crimes, do not touch him who is devoted to the study of the Vedas, 
who is forgiving, and who is absorbed in the performance of great 
sacrifices* . 40 
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312. A man can be purified from all sins eiAsept that of killing a 
Brdhmana, by snbsisting on tho air, standing during the day, passing 
the night in water, staring at the sun, and muttering the gayairt a thou- 
sand times. ^ 


DEFINITIONS OF PENANCES. 

313. Religious celibacy, compassion, forgiveness, charity, veracity, 
uprightness, abstaining from killing animals, abstaining from theft, 
sweet words, controlling the senses, — these are denominated to be 
yama (restraints). 

10 314. Ablutions, religious silence, fasts, sacrifices, the study of the 

Vedas, controlling the passion of love, serving the religious preceptor, 
purity, abstaining from anger and vigilance, — these are termed the 
niyamas (observances ) . 

315. When a man lives on the urine and dung of a cow, milk, 
curd, ghee, and water with him grass steeped into it, and the 
next day observes a fast j — he is said to practise the austerity termed 
Sdntapana, 

316. When a man performs a Sdntapana for six days, subsisting 
each day on one of the aforesaid articles, and fasting on the seventh 

20 day : this austerity extending over seven days, is said to be a Mahd- 
sdntapana, 

317. A ^Kirnalcrichchhra (leaf penance) is said to consist in drinking 
the decoction of the following in their order : — viz., the leaves of 
Paldsdf Udumhara, lotus, Bilva, and hum grass. 

318. A tapta hrichchlira (hot penance) is said to consist in drink- 
ing every day one of these things, in their order, viz. : — ^hot milk, hot 
ghee and hot water, and fasting one night. 

319. A pddaJerichchhra (quarter penance) is said to consist either in 
eating once a day or once in the evening, or [living] without begging 

30 or fasting. 

320. This [quarter penance], in any manner repeated thrice, is said 
to constitute a Prdjdpatya penance. An Atikrichchhra is this Prdjd- 
patya-ponance, performed while living on a scotticeful of food. 

321. A hrlchchhrdtikrichchhra is said to consist in subsisting on 
milk for twenty-one days. A Paraka is said to consist in fasting for 
twelve days. 


1 Comp. Manu. ch. xi., w. 257—265. 
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322. A sanmya-krichchhrn (mild) penance is said to consist in eating 
every day one of these things in their order, viz., oilcake, the water 
of boiled rice, buttermilk, water, and barley-meal ; and in [afterwards] 
fasting for one night. 

323. A penance is to be known to consist in eating 

the above-mentioned articles each for three nights in their order, and 
extends over fifteen days. 

324. That man is said to bo practising a chamlrdyanay who eats 
morsels of food as large as a peacock’s egg, increasing the number of 
morsels by one each day during the bright fortnight, and similarly 10 
decreasing them in the dark fortnight. 

325. That a man should cat anyhow, [not more than] two hundred and 
forty morsels of food in one month, is another form of chdiulmyana, 

326. When a man has been practising a iTichchhra as well as a 
chdmlrdyana, he should regularly bathe thrice a day, mutter holy 
hymns, and consecrate his morsels with the Gdyafri. 

327. In the case of sins not noticed, purification is attainable by 
moans of a chdndrdyana. lie, who practises it disinterestedly, will live 
[after death] in the same regions as the moon. 

328. Ho, who, desiring greatness, performs a lTichrhhr(f y ^Y\l\ obtain 20 
great wealth. Ho who performs a Jcrichchhra attentively, will obtain 

a fruit similar to that of u. great sacrifice. 


329. Having heard these duties taught by Yiljnavalkya, the sages 
thus addressed that magnanimous pre-eminent philosopher of un- 
bounded splendour : — 

330. Those, who will diligently study this Dharmas^stra, will go 
to heaven after having acquired fame in this world. 

331. ''He who is desirous of learning, will acquire learning. He 
who is desirous of wealth will acquire wealth. In the same manner, he 
who is desirous of a long life will have long life. Ho who is desirous 30 
of glory will acquire great glory. 

332. " There is no doubt that he, who will read at least three couplets 
from this work at a srdddha ceremony, will eternally gratify his manes. 

333. " By studying this work a Br^hmaria will obtain respectability, 
a Kshatriya will become victorious, and a Yaisya will become rich 
in corn and money. 

« i 
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33i. ^^The learned man. who^ on the last day of every fortnight, 
reads it to the twice-born, will attain the merit derivable from [the 
performance of] a sacrifice. May your Holiness sanction this.” 

335. With his heart delighted at hearing the above said by the sages, 
Yajnavalkya also, bowing to the Self-existent Being, said Be it so.” 
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APPENDIX. 


I. 

ANALYSIS OF EIGHTEEN SMEITIS published by Jibdnanda 
Vidyds^gara, B.A. Calcutta : A.C. 1876. 

In introducing this portion of the Appendix I must say a few words. 

In going over the field of Smriti literature, I have not been able to 
find any guides or land-marks. Many Smritis as they are now quoted 
by the authors of digests are apparently lost in a separate form. 
Others again are mere fragments from other works which it is not easy 
to identify. Some are extracts from larger works now lost. A few 10 
seem to be clearly sectarian works of very late origin. On the num- 
ber and age of the Smritis in general, enough has been said in the 
Introduction. In the present Appendix I have attempted a brief 
analysis of eighteen out of the twenty named in Ydjnavalkya (I. 45), and 
from which that Smriti has drawn largely in its pages. The only two 
omitted are Manu and Ydjnavalkya, and for obvious reasons. Mann 
has been already translated and commented upon. Some remarks on 
Manu occur in the Preface. To give my own analysis of Manu as 
made by the light of other Smritis and the Purdnas would have increased 
the size of the work beyond the contemplated limits. Ydjnavalkya 20 
is translated in the body of this work, and an analysis of some of its 
principal topics with remarks has been given in the Introduction. 
For the analysis of the remaining eighteen Smritis, the Calcutta edition 
of Pa^dita Jibdnanda has been used ; but other collections have also 
been drawn upon, so far as these eighteen Smritis are concerned. 
These will be designated by the following marks : — 

A — Calcutta collection above mentioned. 

J5 — Benares collection lithographed in Sam vat 1923. 

0— Collection of Smritis in the Bombay University Library (MSS.) 

D — My own private collection (MSS). 30 


AtrL 

Three wofks named Laghvatrisamhitd, Atrisamhitd, and Vriddhdtri- 
samhitd appear under the name of Atri. 

L LaghviatriBamhitd .or the smaller Atri (A) consists of 5 
adhy^^as or\ chapters and 134 verses in the Anush^ubh metre ; refers 
to Achira (niiiQ.1) and Priyaschiita (penance) alone, as is indeed indi* 
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Gated by the second verse,* the questions in ^vllic] as addressed to Atr^ 
have elicited the present Smriti. It has two p ose passages in tlio 
fourth chapter ; and has tsvo couplets in the Indravajru metre in the 
third chapter. It refers to Mann in the second and fifth chapters 
(pp. 3 and 8), has at its end a dialogue between Indra and Brihaspati, 
which appears properly to belong to the Smriti of Bnhaspati (see 
p. 64*1), and ought to have no place here. 

licmarhs. — The absence of the usual Phalasntti verses, or verses which 
state the rewards for studying the work, would go to show that the 
10 present piece is styled Laghvatri in the sense of an extract from Atri 
on a particular topic, and not in the sense of an abridgment of the 
entire law of Atri. A comparison of the subjects ])roposed to be dis- 
cussed by this and the Atrisamhita that follows (p. 1 vv. 2, 3 and p. 13 
vv. 3 — 5) confirms this view. 

II. Atrisamhita (x\, B) is wholly metrical ; is not divided into chap- 
ters ; has 398 verses ; refers to ritual and penance alone ; and alludes to 
Satfitapa (p. 35 vv. 2GJ, 270), and S ahkha (p. 35 v. 262; p. 36 v. 284). 
As there are several versos in Manu ending in (so said 

Mann) ; so there are some verses in this work ending in 
20 (so said his holiness Atri), (see p. 21 v. 98; p. 26 v. 163 ; p. 27 v. 
172; p. 42 vv. 350, 351).* 

Some definitions of penances given here exactly agree with those of 
Yiijuavalkya (seep. 23 v. 118 and Yaj. cli. iii. v. 316 ; p. 23 v. 126 and 
Yfij. ch. iii. v. 319 ; p. 23 v. 217, and Yaj. eh. iii. v. 321 ; and p. 24 v. 
129, and Yilj. cli. iii. v. 323), and others uro paraphrases with slight 
variations (see p. 22 v. 116, and Yaj. ch. iii. v. 317; p. 23 v. 117, and 
Yaj. ch. iii. v. 315 ; p. 23 v. 127, and Yaj. ch. iii. v. 322). The metre 
is mostly Anushtubh, but there are some Upajiiti verses (sec pp. 15, 
32, and 45). Quotations from ancioiit authors are prefaced by 
80 which means ^ In connection with this it is said/ (sco pp. 
26, 30). 

The Atri Sainhita as it is found in C and D agrees with neither 
of the abovementioned works in Atri’s name. It is divided into nine 


* U runs tliua ; — 

^ i ir?^|iirnCT|r?- ft »T?r3^ II 

* Prof. Monier Williams regards the circumstance of the author’s name being 
mentioned in a work which professedly is his production, as indicative of the work 
being a compilation from more than one source. (See his note on p. 216 of Indian 
Wisdom, second edition.) I think that no such conclusion can be based upon the 

40 said circumstance by itself. The mention of the author’s name in certain verses 
appears to me to be made merely for the exigencies of metre, and therefore in no 
way significant. If, how'ever, any inference is to be drawn from that fact, it can 
be no other than that the work was a compilation of the Institutes of Atri by a pupil 
or a descendant of Atri, and not by Atri himself. 
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chapters, and has several prose passages. Its first chapter has ten 
verses, the second has thirteen, the third has fifteen, the fourth is prose, 
the fifth has sixteen verses, the sixth, seventh and eighth are prose, and 
the ninth has seven verses. It refers to ritual and penance alone. The 
absence of an allusion to any previous author, as well as the style of 
mixed prose and verso, incline mo to regard this as the genuine 
Atri Smriti, and its namesake that appears in the Calcutta compilation, 
as a much later production passed under Atri’s name. My grounds 
for considering the Atri Smriti of Calcutta as a later work are : — 

I. — That it is confessedly a compilation (see p. 13 vv. 3 and 4), as is 10 
confirmed by allusions to Satdtapa and Sankha, and by quotations from 
nameless authors with the preface of II- — There are un- 

acknowledged verses borrowed from Ydjnavalkya as shown above, 
III. — It has occasionally metres other than Anushtubh, which is the 
usual metre of all ancient works. IV. — There are indications to show 
that the Brahmana had at the time of that work descended to occupa- 
tions like trading, agriculture, painting, the profession of bards, &c. 
(see p. 44 vv. 375, 376 ; p. 45 vv. 384, 385). V. — Allusion is made to 
the Bhdgavata Sampraddya (see p. 45 v. 381). VI. — Certain ^ddras. 
are declared as unfit to touch (see p. 37 v. 285). Such a prohibition 20 
does not occur either in Manu or Yajnavalkya. 

All these passages, which to my mind indicate a later date of the 
production, do not occur in the Atri of the C and D collections. 

III. Vriddhdtri Sarahitd (A) is almost the same as Laghu Atri. The 
opening verse in the two is different ; and the dialogue between Indra 
and Brihaspati, which concludes the Laghu Atri, is omitted here. A few 
verses have been added, and some omitted, so that the number of verses 
is on the whole less by oue than that in the Laghu Atri, viz., 133. 

A comparison of the two leaves no doubt that, though differently named, 
Vriddha Atri as printed is nothing more than Laghu Atri, with differ- 30 
ences not more in number or importance than are frequently seen 
between two manuscripts of the same work from two different parts of 
the country. 

General Bemarks. 

There is one Atri who is the reputed seer of the fifth Mandala of the 
Rig-veda. Probably he may be the same as the one who was the son 
of Brahm6, and is worshipped as one of the Saptarshi (seven sages). 

It is impossible to regard the present Smriti as a work of that indivi- 
dual ; for, even in Vedic times, Atri is often mentioned as a very ancient 
sage. It is likely the production of some one who was either a descend- 40 
ant of Atri or a follower of his doctrines. 

Atri is now worshipped as one of the seven sages with the recitation 
of Rich 4, Sdkta 78, Mai^dala V (Rig-veda), and his wife Anasdyd 



278 


is mentioned in the Parisisb^ to Ash^ka viii, Adhy^ya iii. (not 
found in Prof. Max Miiller^s edition of the Rig-veda). There are 
numerous allusions to Atri in the Rig-veda (see Prof. Max Muller’s 
index to his Rig-veda in vol. V). Atri appears in the Asvaldyana 
Srauta Sdtra Parisishta (p. 891) and also in his Grihya Sutra (p. 163) 
iii., iv., 2. In the Yajurveda he appears in the Taittiriya Samhita 
Knnda vii. Adhyaya i. Anuvaka 8. 

In the Puranic history, Atri appears as one of the ten sons of 
Brahma created out of the mind (see Bh%avata skanda iii. ch. xii. 

10 vv. 22 — 24). His wife’s name was Anasuyd, and he was the father of 
Datta, Durvdsas and Soma. According to Matsya Purdna 
ch. 194, Atri along with the remaining nine Mdnasapiitras was de- 
stroyed by a curse of Mahddeva, and was again created in the present 
Manvantara. Here too his wife’s name w'as Anasuya, but his sons were 
four instead of three. Rdrna in his exile visited the hermitage of Atri 
before enteriug the Dandaka forest (see Raindyana Ayodhyd Kdnda 
chapters 117 to 119, and Adhydtma Ramayaua, Ayodhyd Kdnda 
ch. ix. V. 79). On the return of Rama, Atri was one of those sages 
who repaired to Ayodhya to congratulate Rama on his restoration 

20 to his throne (see IldmayanaUttara Kdnda ch. i. v. 3). There is another 
Atri in the Mahabhdrata Yanaparva ch. 185, who went to a descendant 
of king Yena of the solar dynasty for requesting alms, and had a dispute 
with sage Gautama of that court. The Devibhagavata states that 
Atri is the nineteenth Vydsa or compiler and arranger of the Vedas in 
the present Manvantara (see Skanda i. ch. iv.). 

Atri’s son Datta, who has been mentioned before, is now worshipped 
as representing in one individual the present Hindu trinity of Vishnu, 
Siva, and Brahmd, 


Vishfiu, 

30 Three works appear in Vishnu’s name, viz., Vishnu Smriti, Vaishnava 
Dharmasdstra, and Laghu Vishnu Smriti. 

I, Vishnu Smriti (A) is evidently a poem that ought to have no 
place in the Smriti literature. It is what is well known by the name 
of Anusmriti, and forma a part of the Pancharatni OUd. Probably 
the occurrence of the word Smriti in the name of the work misled the 
publisher, and made him think it to be a Smriti work. 

It is metrical; contains 114 verses, all in the Anushtubh metre 
save a few at the end ; and is a dialogue between the grandson of 
Dharmaraja and Saunaka. An earlier enquiiy on the same subject by 
40 Dharmardja of Bhishina, and a still earlier one by Ndrada of Vishi^u, are 
noticed. The whole piece is written in reply to the questions contained 
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ui the second and third verses.* As the nature of the enquiry shows, 
the work has nothing to do with either ritual, civil law, or penance. 

RomarJfs . — This Anusmriti is not found in the Bombay edition of 
the Mahdbhdrata, although its inclusion in the Pancharatni Gitd would 
indicate that it was a part thereof. It is worthy of note that while the 
Mahabharata makes no allusions to the juvenile exploits of Krishna 
before he joined the P^indavas, the Anusmriti refers to KrishWs killing 
of Kainsa and Chdnura (sec p. 63 vv. 39, 40). The vocatives 
(oh best of the twice-born) and (oh best of sages) are inexpli- 

cable as addressed to Dharuiardja by Bhishma, save by supposing that 10 
those verses belonging originally' to another work have been adapted 
and fitted into the Anusmriti. 

n. The Vaishnava Dharmasdstra (A) is divided into 100 AdlujcnjaH. 

All chapters are mixed prose and verse, except the first and the last 
two, wliieli are entirely metrical ; a circumstance which raises a suspicion 
that the real Smriti work, consisting of the intermediate 97 chapters, 
is fitted up with an o])ciiing and a con<*luding chapter, wliicli formed a 
part of some Purmiic story. 

The following is a brief analysis of the Smriti : — 

Ch. I. — The earth on being saved from dissolution by Vishnu in 20 
his incarnation of Yardha, found everything in confusion, and 
being anxious to know her future sought out Kasyapa, and 
enquired as to whose protection she should resort in that exi- 
gency. Being referred by him to Vishnu, the protector of the 
universe, she goes to him, and asks what would constitute her 
safety. Vishnu replies that she should look up for support to 
virtuous sages. The earth^s next enquiry is as to what consti- 
tute virtue and good conduct, and this paves the way for the 
present disquisition on dharmasdstra by Vishnu. 

Ch. II. — Gives the four classes and their occupations. 30 

Ch. III. — On the duties of a king, 

Ch. IV. — On weights and scale of fines ; it may be remarked that 
the latter differs from the one adopted by the Maydkha (see 
above p. 156 1. 6). 

Ch. V. — On punishments for different offences. 

Ch. VI. — On recovery of debts; has a verse exactly similar to Yaj. 
ch. ii. V. 63 ; is a concise statement of the whole law on the 
subject in prose. 

Ch. VII. — On writings. 

‘ The Torses run thus : — 

^TrTrf 1% fifvj: 1 ’'T II H 40 
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Ch. VIII. — On witnesses: It contains a verse exactly similar to Yaj. 
ch. ii. V. 79, 

Ohs. IX. to XIV. — On different kinds of ordeals. 

Ch. XV. — Mentions tho twelve kinds of sons, the verses in the 
chapter being exactly similar to Mann ch. ix. vv. 137 — 139. 

Ch. XVI. — On the different mixed classes. It mentions Chand^la 
among those who are subject to the Smriti law. 

Chs. XVIL, XVIIT. — On inheritance and partition. These are 
meagrely treated, the verses being similar to those in Manu ch. 

10 ix. vv. 208 — 210, and Yaj. ch. ii. vv. 120 and 138. 

Ch. XIX. — On funeral obsequies. 

Ch. XX. — On the divisions of time, with an exhortation to refrain from 
lamenting over the dead. It contains extracts from the Bhaga- 
vadgitd ch. ii. in the Mahdbhdrata. 

Ch. XXL — Funeral obsequies continued. 

Ch. XX II. — On impurity on account of death. 

Ch. XXIII. — On the purification of things. 

Ch. XXIV. — On the eight forms of marriage. 

Ch. XXV, — On the duties of a wife. 

20 Ch. XXVI.— On tho suporibrity of the senior wife and a wife of the 
same class. Manu cli. iii., v. 13, disapproving of a Br^hmana's 
marriage with a Sddra wife is hero quoted, although in ch. xxiv. 
such a wife is laid down for a Brulimana by Vishnu. 

Chs. XXVII. to XXIX. — Give the different SamsJidras or ceremonies, 
including Upanayana, and the duties of a Vrahmachdrin, 

Chs. XXX. to XXXIII. — Prescribe general rules of conduct for a 
householder. 

Chs. XXXIV. to XLIL — Give an enumeration of the principal and 
secondary sins. 

30 Chs. XLIIl. to XLV. — Describe the different hells and the conse- 
quences of sins in the next life. 

Chs. XLVI. to LV. — Prescribe penances for different sins. Ch. li. 
contains a long metrical passage (very likely an extract from 
some other work) in support of the sacrifice of animals, thus 
showing th^t at the date of this Smriti the Vedic ordinance of 
a sacrifice was losing its hold on the minds of the people, and 
needed the special support of a Smriti writer. 

Ch. LVI. — Enumerates the particular portions of the Vedas regarded 
as peculiarly sacred, 

40 Oh. LVIL — Describes the persons from whom gifts should not be 
accepted. 
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Cha. LVni. to LXXII.— Give rulea of daily conduct in great detail 
for a householder. 

Cha. LXXIII. to LXXXV.— On SrAddhac or oblations to manes. 

Ch. LXXXVI. toXCIII. — Deacribe preaenta made to Brihmapaa and 
their merits, 

Chs. XCIV. to XCVII.— On the duties of a hermit and an ascetic. 
They contain the anatomy of the humam body and the elements 
of yoga philosophy. 

Chs. XCVIII. and XCIX.— The earth on hearing the whole Smriti 
praises Vishnu, and enters into an utterly irrelevant dialogue 10 
with Lakshmi, in Upajili metre, by enquiring of the latter as 
to where she ia to b© seen, 

Ch. C, — Consists only of the verses declaring the merit accruing 
from the study of this Smriti. 

IRemarhs , — This is the Smnti which has been made the subject of a 
oommentary named Vaijayanti by Nanda Papdita, son of R4ma Pandita 
Dharm4dhik4ri, and which is referred to by Nilakantha in his Vyava- 
hara Mayukha. This work ia exceptional in claiming a divine origin. 
Nanda Pandita’ himself consider^ this claim as extravagant ; for he 
says the present work must be a reproduction by some Rishi of what he 20 
e>raUy learnt from Vishnu, as the UUara M<m4ms4 of Dvaip4yana was. 
This explanation of Nanda Pandita only confirms what is apparent on the 
most cursory peixisal that tlie whole is a mere compilation, which has 
been ascribed to Vishnu to magnify its importance. The metrical por- 
tion of almost every chapter is « quotatioTi, in most places un- 
acknowledged, and ih some few plao^ acknowledged (see pp. 159, 160, 
162) as ti'aditional verses under the name of pitrigdthd. There occur a 
large number of verses that are found in Manu (see pp. 93, 94, 97, 111) 
and Ydjnavalkya (see pp, 86, 89, 95, 99, 112). As regards the relative 
position of Vishpu in respect of Manu, it appears to me that a long 80 
period must have elapsed after Manu, before the present work 
appeared, for — 1,, the limits laid down by Manu for A'rydvarta in chapter 
ii. verse 22^ had to be made more indefinite in the time of Vishnu (vide 


* The passage referred to is at tl>e beginning of the commentary, and runs thus : — 

* ♦ a # * * 

wRsftwrt IWT; I 40 

< Jtruns'thus: — 

J 3 
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p. 160)/ probably beoaoee the Aryas bad then spread ofer a larger 
country ) 11. ^ the lengthy defence of the slaughter of animals in a sacri^ 
flee at p. 131 Gonld liot hare been necessary ^ unless the Yedic rite of 
sacrifice enjoined by Manu had begun to be looked upon with disfayor 
in the interval ; III.^ the minute dertads of the treatment of the dead 
by Yama, the Pluto ef the Aryas (p. 121), do not all appear in Manu. 
In regal'd to his chronological position in reference to Y^jnavalkya, 
the facts that Ydjnavalkya is often brief where Vishnu is verbose, 
(compare for instance the contents of chapter v. of Vishnu with the 
10 corresponding portions of Ydjnavalkya in chapter ii, after the 212th 
. verse, or chapters 73 to 86 of Vishnu to Y^j. ch. i. vv. 217 to 269), that 
there is more of systematic arrangement and analysis in the former 
than in the latter,, and that civil law occupies in Yisb^ a subordinate 
position to ritual, incline me to the opinion that Yish^u is of an earlier 
date ; although 1 must add that I do not think they were separated by 
any considerable length of time. The consideration that leads me to* this 
statement is the almost complete uniformity of details on the different 
topics treated in the two works (see, for instance, the chapters oi* 
the punishment of offences,, oblations to the manes, recovery of debts 
20 *uid purifications of things), particularly in respect to the elements of 
Yoga philosophy, which even in the Vedic literature has been con- 
sidered to be a later growth* The fact that there are verses common 
to the two writers affords no clue to determine tho <|uestion of priority 
but considering the style of Vishnu, which is g^erally diffuse, it is nob 
unlikely that Y^jnavalkya borrowed from Vishnu what hw thought 
was already concise enough without acknowledging the source andf 
he did so the more readily because these were probably traditional 
verses and not theproduction of Vishriu, whohimself) like Y^jnavalkya, 
was, a compiler. 

30 in. Laghu Yishipi Pharmas^stra (C and P) consists of 109 versea 
in the Anushtubh metre,, and^ gives the general duties and ceremonies 
of the four classes and the four orders. 

This same work is mentioned' ki B-as and is divided 

into five chapters, which do not interlbre with the consecutive number- 
ing of the verses. 

This work is not an abridgment of the abovenamed 
Yaishnava Dhannas^stra, as its name would seem te indicate, foi>— •!., it is 
ascribed to a l^ishi Vishnu, who is described as proficient in the Yedio 
and Bmtiti lore, and who composed the present work st the reqpest of 
40 the sages residing at the tow n of Kal6pa.^ 

* The verte ruiw thiiB i— 

n nr w. tv 

* See ther opening vene which nuif thae t— 
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This to^ti of KalSpa appears to have heen situated on the northern 
side of the Himalayas, ^ and is likely the same as is referred to in the Bhft- 
gavata 1(skandha ix., Adhyiiydha 12, v. 6, p 22). II., It does not contain 
those texts which are attributed to Vishnu by Nilakantha in his Vyava- 
hdra Mayiikha. III., In its last line it appears to pretend to be an origi- 
nal work referring the reader'in respect of its oftnissions to other works.® 
TV., It contains a verse which has no counterpart an the large work — 
Vaishnava Dharmasistra, and which enunciates a doctnne mot found 
in any other SmritL This is the last but one- verse in the work,® and 
it restricts the fourth order — asceticism (or Sanny^sa) to .the .Bi?4hmana 10 
class alone, in spite of Mann, who appears to allow it to dil tthe three 
twice-born classes (see Mann, cb. vi. v. 85, see further MalUndtha’s 
comments on v. 14 of canto .viiL of Kalidasa’s Raghwamla). 


WivitQ,, 

There are three works under the. name <ofHlrita, vi®., Laghn Harfta 
Smriti, Vriddha Hirita Bamhit4, aaad Hirita Dharmas^stra. 

L Laghu HSvita Smriti (A and B) consists of seven chapters, con- 
<taining 19 S verses in aE. 

C/h. L — Opens an en<|uiry by assembled sages in regard to the 

duties of different classes and orders and Yoga philosophy, and 20 
KJontaias Hirita’a statement of the duties of a Br^hmada. I may 
«ic«fce that the study of Dharmasdstra as distinct from that of the 
Vedas is particularly enjoined in verse 24 (p. 179). All verses 
except the lust (which is in the Upajdti) are in the Anushtuhh 
metre. 

Ch. II. — Lays down the doties of the remaining three classes. 

Ch. III. — Describes the duties of the first order. 

Ch. IV . — On the duties of the second order, namely; that of a house- 
holder. It is noteworthy that the duties here laid down are not 
the peculiar duties of a householder^ and are given in Y6jna- gQ 
valkya, under the head of the duties of a Brahmach^rin. Maricbi 
and S6unaka are referred to in verse 16 (p. 184), 

Ch. V.— rOn the duties of a hermit (Vanaprasthan)^ 

Ch. VI. — On the duties of an ascetic {Sannyisin), 

Ch. VII. — Gives directions in regard to Yoga or meditation. 

Bemarks , — This work is evidently an extract from some larger work, 
which in the style of the Mah4bk4rata introduces the dialogue between 

^ See the Mah&bh4rata, 1 

• The verse runs thus : — 

®TrvqHi^ ^ 40 

> It runs thus : — 

'STif! lTJnT3F*r?RiT«rr i ii 
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Hdrfta and other risku or sages bj way of illustration in the midst of 
another narrative.* The introductory verses of this and the following 
larger work of H^rita show that the present work is not an abridgment 
of the other; for the latter is professedly a dialogue between Ainbarisha 
and Harita (see page 194). The use of the word Bh^rgara for B^rfl-a 
shows that he was a descendant of Bhrign (see p. 1 72 ch. i. v. 5). 
This work has no portion bearing on the civil law, and has marks of a 
recent date ; for, I. — It is a sectarian work made long after the Smriti 
period when the schism between the Yaishnavas and Saivas had become 
10 marked (see ch. i. vv. 2 and 6; ch. ii. v. 9; ch. vii. vv. 19 and 20, 
where and are referred to with, peculiar veneration). 

II. — There is a difference observable between the definitions of a 
Br^hmana given by Mann (ch. i. vv. 87 — 91) and Y^jnavalkya (ch.i. vv. 
118, 119,) on the one hand, and by Hdrjta on the other; the former 
describing him by distinctive occupations^ and the latter marking him 
by his parentage alone. ^ III.— -There stricted use of the word dvija^ for 
a Brdhmana alone marks a process of segregation more developed than 
in the tiinea of Manu or Y6jBavalkya. This is strengthened by v. 11 
in ch. iif on p. 180, which, while assigning to a Sddra the service of the 
20 twice-bom as his duty, specially directs that that service be that of a 
BrdhmaQa.^ 

II. Vrlddha Hdrltd Samhitd (A) consists of eight chapters, xu 
2,587 verses, all in Anushtubh metre. It is styled in the colophon of 
each chapter as 

Ch. I. — King Ambarlsha sought instructions ofHdrita on the subt- 
ject of the duties of the different classes, and of the road to final 
beatitude. Hdrita oommenoes by establishing the position of 
Vishnu as the bead of the Hindu pantheon, and inculcates his 
worship in its different forms, 

3 Q Ch. Ilk — Gives the well known Fanchasamskdrasor five initiatory oh^ 
servances of the Yaishnavas, viz., Fufidradharana or the marking 
the forehead with certain perpendicular streaks ; 2, chahra dharana- 
or cicatrization of the body with marks of Vishnu's disc ; 3, Nd- 
masamsJcdra assuming any one of the names of Vishnu ; 4, the 
Mantra SamsMra, or the ceremony of receiving a mystic man^ 
tra or formula from the preceptor; 5, Bimhadariana, receiving 
an idol from the preceptor. 


‘ Sec V. 3. ch. i. (p. 172) which runi thui 

» (p. 178) ch. i. V. l5.--^riTiUT|' 

• See p. 179 ch. i. vv. £6 aud 31 together. 

^ Compare Manu ch. i. v. 91, no auch diitinction U made. 


40 
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Ch. III. -^Contains ceremonies for the recitation of certain mystic 
formulas, in tedious and unmeaning detail ; refers to the R^rnd- 
yana, and certain incarnations of Vishnu as Yardha, Vdmana, 
Hayagriva. These deities command special adoration from 
none in these days except the . Vaishnavas. I may note the 
fanciful etymology of the term Krishpa at p. 234. There is one 
prose passage (see p. 238) and some verses in the Sardulavi- 
kridita metre (see pp, 239 and 243), which is never seen in the 
earlier works. The Saptarshis, or the constellation of seven sages, 
are given in v. 368 p. 224. Sanaka (p. 227), Kdsyapa, Kau- 10 
sika, Narada, Vdlakhilya (see p. 229) are referred to. 

Ch. IV. — Ritual of the worship of Vishnu ; articles requisite or pro- 
hibited in a sacrifice (pp. 252, 253) ; the pure and the mixed 
classes (p. 256); things fit and unfit to bo accepted (pp. 257, 
258) ; the duties of the four classes; punishments for offences 
(p. 259) ; the general civil law on the subjects of debts, inherit- 
ance, stridhanUy the different kinds of sons, &c. — these are very 
meagrely described. Several of the verses on civil law are 
borrowed from Ydjnavalkya (pp. 262— -264). Hdrita refers the 
reader to Man u, rfdtydyana, Ndrada, and Ydjnavalkya for further 20 
information on the subject (p. 265). In the last verse ^ Hdrita 
represents himself as having been addressed along with Manu 
and Narada by Brahmd. 

Ch. V. — Lays down ritual for the daily and occasional worship of 
Vishnu. It is an acknowledged reproduction of what was said 
by Brahmd to Mahu, Bbngu, Vasishtha, Marichi, Daksha, 
Angiras, Pulaha, Pulastya, Atri (see p. 266). The different 
forms of Vishnu are distributed among the different classes for 
adoration (see p. 281). The sect of Lokdyatikas is referred to 
(see p. 267), the worship of any deity but Vishnu is condemned, 30 
and among things to be recited by a householder, the Purans 
sacred to Vishnu are ranked next after the Vedas. Srisdkta and 
Purushasukta are prescribed for the daily worship (see v. 1271 
p. 300). 

Ch. VI. — Describes the fairs to be held by village authorities in honor 
of Vishnu (p. 814), different sacrifices, and funeral ceremonies 
(pp. 320 and 321). It is to be remarked that the practice 
now observed among some Hindu tribes of carrying their dead 
to the burning groudd with music before them is indicated in 
V. 1530 p. 321. Results of sins (p. 827), the five great sins 40 
(p. 828), and the secondary ones and penances for different sins 


» S?**? the last verse of ch. iv. (pp. 265, 266) which runs thus ; — 
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(p. 331) are next mentioned* The definition of Aparshad or an 
assembly (v. 1668 p. 333) is next given. Kecitation of the 
Vishnu- Sahasra-nama or the thousand names of Vishnu is enjoined 
(p. 341), and penances to be performed in secret are enumerated 

<p. B43h 

Ch. VII. — On the ritual of the different Tshtis or sacrifices of the 
Vaishnavas. Hdrita professes to have been initiated into it 
by Bhrigu, who learnt it from Vighanas, who in his turn was 
indebted to Vishriu for it (see v. 1889 p. 352), While speak'- 
10 iiig of the Vaiyuhi sacrifice, a list of persons who are represented 

Qs possessed of prosperity and knowledge, is given with a 
direction that they should be worshipped in that order. I do not 
understand the principle of that order. That list contains 
H^rfta himself (p. 358). The twenty-four names of Vishnu 
which every twice-born has to repeat before his daily prayers 
with the different permutations and combinations in the arrange- 
ment of the four weapons' of Vishnu in his four hands is given 
at p. 361. A list of the eminent votaries of Vishnu is given at 
p. 369, which contains Harita, Ambarisha> and almost all the per- 
20 sonages of the Rdm^yana down to Trijatd, one of the female 

demons guarding on Sltd while in the city of Rdvana. There is 
a quotation from the Bhagavadgit^ (p. 378 v. 2216). 

€h. VIII. — Lays down the ritual of the Vishnu- worship, a strenuous 
^exhortation to follow the Vedas, and attaches the heaviest sanc- 
tions to the slightest divergence therefrom (p. 394). In support 
of it a legend is narrated wherein S^indilya, a descendant of 
Kasyapa, who promulgated a ritual of worship difiering from that 
in the Vedas, was condemned to perdition for a number of years ; 
and had to be born again as Jamadagni to atone for the said 
^0 conduct of his (pp. 395, 396). The practice of Suttee or self- 

immolation by a wife on the pile of her deceased husband is referred 
to (vv. 2432, 2433 pp. 396, 397). Imprecations are pronounced 
on all those who may not be Vaishnavas (p. 403). 

Remarks , — This work too is the modem production of a Vaiahnava for 
sectarian purposes. It is diffuse in its style, and often mystic in its 
commandments. The hatred for Siva and his followers betrayed by this 
work in numerous places* cannot permit an earlier date to be assigned 

* They are ^ a conch shell, ’fJfT a disc, W s club, and tW a lotus. 

• See for inetance verse 73 at p. 200 ^ I 

40 U i Verses 937 and 938 at p. 272 ^ 

3 II I II i 

and ver#e 2495 p. 402 I 

fPl! II 
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to this work than the 11th century,* when the Vaishnava sects of 
Kdmaiiuja and Ram^nanda came into existence. The exclusive 
worship of Vishnu enjoined (see vv. 2540, 2541 on pp. 405, 406), 
the stern prohibition of an oblation to the manes on an Ek4dasi or 
the eleventh lunar day of a fortnight (see v. 2564 at p* 407), the 
recitation of the Vishi;u sahasrandtna, or the thousand names of Vishnu 
being every day enjoined (see v. 1767 at p. 341), the ritual of 
Vishpu worship and Vaish^iava practices of cicatrization and the 
like in chapter 11. — all these mark a date for this composition 
subsequent to the schism between the followers of Vishnu and 10 
Siva. Furtlicr, the facts that this work is styled Visishta Dharmasds- 
tra,* and contains the worship of Vishnu and Lakshmi, in their 
Various incarnations,® together with a sacrifice in honour of vydha or 
certain forms of Vishnu (sec p. 360) ; point to the work being the 
lucubration of a follower of the R^mdnujas. The author has indeed 
spared no pains in attempting to give his work very great antiquity 
by fathering it on IKrita, and stating that almost all the ancient Rishis 
followed this Vaishnava Dhainasdstra (see p. 409), and that the doctrines 
contained in the present work had the sanction of Maim (see v. 2576 pp 
408, 409). But Bhrigu's version ofManu, which is extant, as well as the 20 
works of Vasishtha and the rest, referred to ns great Vaishnavas, do no 
give the faintest trace of the Vishnu worship ashore inculcated. The 
author’s notions about the unity of time and of action are anything 
but sound. The work professes to be a dialogue between Ambarisha 
and Harlta^ and yet both of them are mentioned amongst the reputed 
Bhdgavatas, and are therefore directed to be worshipped along with 
Vishnu (see p. 369). Hdrita in one place is made the dirept addressee 
of Brahmd,'*' at another he is a pupil of Bhrigu,^ and at another still he 
is a pupil of Manu.® And yet the truth is out when Vasishtha, Bhrigu 
and Sanaka are mentioned among the ancient (purdtaiia) sages J On 30 

^ See Wilson’s Essays on the Religion of the Hindus, vol. 1., p. 17. The date of 
R4m4nuja according to Prof. Goidstiicker is the middle of the 22th century A. C, See 
Literary Remains of Dr. Theodore Goidstiicker, vol 1. p. 237. 

> Mark that the principal doctrine of the Ramanujas is ViSishtddvaita. 

» See Wilson’s Essays on the Religion of the Hindus, vol. I., p. 38. 

♦ See the last verse of chapter iv. — 

* See the 6th and 7tb verses of the VII. chapter — 

• See p. 408— WW I n iRjjfHTIstr I 40 

Manu is here made a pupil of Bhrigu ! 

^ See the first two verses of the VIII. chapter— 

V qtWT: l gRT il 
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tbe whole the impression left by the work on niy mind is that it broaches 
doctrines which had no existence during the Smriti period ; and that it 
is a fair sample of the mischief done by writers of degenerate times either 
palming their works on old sages or interpolating their own productions 
into ancient works. 

This work has nothing to do with civil law, although it talces some 
extracts from Ydjnavalkya (see p. 265), and refers the reader for the 
rest to Manu, Ydjiiavalkya^ Kdty^yana and N^rada. 

III. Hddta Dharmasastra (C and D) consists of 111 verses in Anush* 
Id titbh nietre^ and contains ordinances in regard to penances, impurity, 
debts, silcccssion, oblations to manes, and a few Unconnected verses on 
the subject of alienation; The last verse here is &c. which is 

the same as is cited above at page 34 line 7, Part II. and attributed to 
JN'drada; on the authority of iKamaldkara (see note p. 34 line 39 Part II)« 

Eomarks. — From the abrupt Commencement and end of this work it 
is clear that it is a detached portion of a larger work. There is reason 
to suppose that this is the genuine Smriti of Harita, for it contains a 
verse which is attributed by Nilakantha to Harita (see above p. 77 
1. 7), and is found in this work alone. It must be noted that in 
20 all the places where Ildrita is cited by Nilakantha, this is the only place 
where he appears in metre ; in all the other places the citations are in 
prose (see part 1. p, 31, 1. 19 ; p. 34 11. 9 and 11 p. 35. 1. 26). Cole- 
brooke (p. 468 vol, I. CowelPs edition) says that a metrical abridg- 
ment of Harita’s treatise in prose is extant. There are no grounds at 
present to say that the metrical work of Harita is an abridgment of 
his prose treatise; for those prose passages of Hdrita which have been 
quoted by Nilakantha in his Vyavahara Maydkha are not to be found 
in the metrical work. 

The important verse of Ydjnavalkya ch. ii. v. 135, on succession to a 
30 sonless separated male, is found here exact to the letter, thus suggesting 
a hypothesis that this maybe a traditional verse which Ydj, borrowed. 

A verse cited above at p. 128 1. 8, which is ascribed to Vydsa by the 
Vyavahdra Mayukhii, the Mitdkshara and the Viramitrodaya is found 
here. 

There la a verse in this which directly contradicts the doctrine laid 
down by our courts that subsequent inchastity of a widow does not 
operate to divest her of a share once vested in her. It runs thus : 

flW l it Translation 

As long as thv. widow is chaste and devoted to religious observances, so 
40 long shall wealth be hers ; else it vanishes, T. e, is taken away from her. 


‘ Note that this passage is referred to Sankha by the Vir. K 170 p, 2, and Aparika. 
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TIsanaa, 

There are three works attributed to Usanas, viz., Ausanasa Dharma- 
s^stra, Au^nasa Smritij and Ausanasa Smriti Dharmas^atra. 

I, The Dharmasdstra of Usanas (A and B) consists of 51 Anushtuhh 
verses, which give nothing more than a list of tte several mixed classes 
and their occupations. 

BemarJcs, — There is nothing in the work to indicate its authorship ; 
while its contents rather point to its being an extract from some 
work on the sub-divisions of castes (see the first and the last verses). 
There is internal evidence to show that it could not have belonged 10 
to the Smriti period ; and I cannot understand why .Usanas's 
name was associated with it, unless it be that in some con- 
troversy about castes, this composition was adduced by one party 
under the reputed name of Usanas to give it antiquity. But this 
is a mere conjecture. That the work was made after hostilities 
among different castes had arisen is quite clear from the way in which 
the caste of kayastha is described iu verse 25 at p. 499.* While the 
mention of Tantramarga or the worship of Sakti in v. 47 at jT. 500 
would prevent this work from being assigned to any early period 
of the Dharmasastra literature,® the mention in the same verse of 20 
Vaikhdnasas, who are styled Ndrdyana Qandh, or a community of 
Ndrdya^a^s followers, would bring the work down to the 11th or 12th 
century according to some European scholars.® This conclusion is 
strengthened by the fact that several castes are here mentioned which 
are not referred to either in Manu or Y^jnavalkya. 

Vasistha is mentioned in v. 45 at p. 500, 

II. The Smriti of Usanas (A) consists of 618 Anushtubh verses 
in nine chapters. It has one prose passage in the 9th chapter at 
p. 558. 

Oh. L — Certain sages headed by Saunaka repaired to Ausana 80 
Bh4rgava to receive instructions in Dharmasdstra. He repro- 
duced to them what Usanas had said on the subject before. 
This chapter contains a medley of directions connected with the 
daily life of man. 

' The verse runs thus ; — 

■ See observations of Prof. Wilson on £he origin of the Tantra system in his Essays 
on the Religion of the Hindus, vol. I. p. 260. (Triibner and Co.’s edition of 1862). 

See also Literary Remains of Br. Theodore Goldstiicker, vol. I. p. 203. The number 
of Tantras found has since increased, and the date here assigned may have to be 40 
varied. 

* About tbe tenets of these Vaikhduasas, see Prof. Wilson’s Essays on the Religion 
of the Hindus, vol. 1. p. 17. 

k 1 
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Ghs. II. and III. — Give details of Achdra, including oblations to 
manes^ almost the same as in Manu^ without the arrangement 
thereof found in the latter. It mentions the number of 
Ash^kas to bo three, whereas Asval^yana mentions them as four 
(see above note 2 p. 187). An oblation at Gayd and death at 
Praydga, or the present Allahabad, are spoken of as meritorious 
(see V. 237 p. 521). 

Ohs. I V”. and V. — Sr^ddha ritual is here given. Proper and improper 
persons for invitation at a Srdddha are described. In vv. 266 
10 and 257 p. 523, the students of Yajurveda and Atharvahgirasa 

are specially mentioned as entitled to preference. The details 
are very minute. 

Chs. V. to VII. — Treat of impurity consequent on birth and death. 
Manu and Prajapati are referred to (p. 535). At p. 539a verse 
from Manu (see ch. v. v. 60) is bodily quoted without acknow- 
ledgment. The non- acknowledgment may perhaps be due to 
the verse being a traditional one in Manuks work itself. 

Chs. VIII. and IX. — Treat of penances. As compared with Ydjiiaval 
kya, the number of offences and penalties is considerably multi- 
20 plied. A certain precept is enjoined as one laid down by 

Brahmd^ himself (see v. 587 p. 551). 

Bfimarke . — The author of this Smriti is represented as a descendant 
of Usanas, who belonged to the genus of Bhrigu (see v. 1 of ch. i., p. 
502) . The Usanas mentioned here could not have been the one that 
is referred to in the Mahdbhirata as the antagonist of Ahgiras,^ as the 
son of Bhrigu, ® the preceptor of the Udnavas or demons^ so often 
called havi or 6ukra; for v. 3. ch. i. p. 501 represents Bh^rgava or 
a descendant of Bhrigu as the father of Usanas. An examination of 
this work has led me to think that this is not the Smriti which was 
SO accepted by modern writers on Dharm^sastra as the Smriti of 
Usanas. My grounds for this statement are — I. That those passages 
which are referred to Usanas by Nilakantha in his Vyavah^ra Maynkha^ 
are not met with here, although apparently the work as it stands is 
complete in itsef; 11. The inculcating of the study of Vedas, by 
interdicting conversation with a twice-born who d .es not study them ; 
and the condemnation of their recitation like a parrot^ , mark a 
period when the injunction in regard to Vedic study was losing its 
hold on the mind of the public, and recitation by rote without 


^ The last quarter of the verse is sfji’ 

40 * See Mah4byirata, Adiparva L, eh. 76 v. 7 (1. 102 p. 2). 

* Do. I., ch. 66, V. 42. 

* Do. I., ch. 65 V. 36 and L, ch. 76. v. 6. 

» See above Part I. p. U 1. 10 ; p. 71 1. 18; p. 84 11. 7, 9; p. 87 1. 3. 
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understanding its sense had come into voguS* ; II[. Again the setting 
down of a marriage with a woman of a dissimilar class as a primary sin 
marks a period removed from Manu and Y^jnavalkya (compare Y^j. 
ch. i. V. 57 and oh. ii. v. 125). I would here note a circumstance which 
primd facie might send this Usanaa far anterior to Asvalayana's time, for 
V. 186 p. 616 gives the number of the Ash^akas or the lunar eighth day 
of the dark fortnight of particular months to be three, while Asval6yana 
in 8&tra 1, kandlkd 4, ch. ii. of his Grihya Shtra mentions them as four. 
The commentator of Asvaldyana notices a divergent opinion of certain 
previous authors who held the number to be three, and says Asvalayana 10 
has in his said Sdtra distinctly menticned the word /our to mark his 
dissent. But it appears to mo that this faht does not prove the 
priority of Usanas to Asvaldyana, although this particular doctrine of 
his would be older than that of A^vaMyana on the point. 

Bhrigu (p. 504) and Manu-Praj^pati (p. 535) are referred to. 

At the beginning of ch. iv. (p. 623) a student of the Yajurveda or 
the Atharvaveda is mentioned as a preferential Br^hmana for an obla- 
tion to the manes. Why a student of the Eig-veda is omitted, when 
he is specially recommended to represent the deceased relative at an 
oblation is not clear. ^ 20 

III. The Smriti Dharmasdstra of Usanas (C and D) consists of seven 
chapters, and is mixed prose and verse. The copy D, which is a very 
recent transcript, is taken either from C itself, or from a copy which is 
the common original of them both ; for in this work there are large 
gaps and clerical errors which in both copies exactly correspond. 

Chs. I. and II.— The whole of the first and a large portion of the 
second chapter is omitted in the MSS. The portion is mostly 
in prose, Manu is quoted from in this work. 

Ch. III. — The names of the different pure and mixed classes are 
given herein. 30 

Ch. IV. — Treats of penalties and penances for different ofiences. On 
the subject of the marriage of a twice-bom with a Sudra woman, 
Usanas states a variety of opinion by referring to Vasistha, 
Gautama, Hdrlta,, and Vaivasvata, the last being Mikely Yama. 
There is a pretty large gap in this chapter. 

Ch, V. — Treats of Sr&ddha ritual. It gives references to Manu and 
Vaivasvata. 


' See ch. Hi. vv. 194, 196, p. 517 : — 

ftr. I «r ^ t ii 

” Sec the Dharmasiiidhu Parichcbheda Hi. second half 1. 11 p. 1. 
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Ch. VI. — This chapter is termed the VikrayAdhydya, or a chapter on 
sale generally, but mentions nothing more than such articles as 
may or may not be sold by a Br^hmana, 

Ch. VII. — Treats of punishments to oiffenders according to their 
classes. Branding and mutilation are mentioned amongst the 
punishments. Manu is several times quoted; on one occasion on 
the authority of Manu a list of articles is given, which it is not 
theft to take without the owner^s permission.* The last verse 
exalts this work to the rank of the Vedas, and lays down its 
study as very meritorious. 

Eemarhs , — The style of this work appears to me to be quite modern 
from the way in which a proposition is first laid down in prose, and in 
support thereof verses from older authors are quoted, with the preface 
(there is indeed a verse to this effect). This looks quite 
like the manner of the modern NibandhaMras or treatise writers. An- 
other reason why I am not disposed to treat this work as the real 
Smriti work of Usanas is the author’s mentioning a diversity of opi- 
nions on a subject without stating his own view thereon (see analysis 
of chapter iv.) I think this mode of statement marks it as a compila- 
20 tion, and is inconsistent with the character of a legislator, such as Usanas 
is admitted by Ydjnavalkya and other authorities to be. It must also 
be noted that the versos ascribed to Usanas in the Vyavahdra Maydkha 
do not occur in this work. Neither the beginning nor the end suggest 
anything about the author. The title of the work Smriti dharmasdstra, 
is tautological (see Manu ch. ii. v. 10 quoted and translated in a note at 
p. 160 above). 

All we know of Usanas is that he was the preceptor of the demons, 
that he was a descendant of Bhrigu, that he was the priest of Hiranya 
Kasipu (see Bhdgavata skandha vii. ch. v., v. 48) and of Bali, the 
80 great grandson of Hiranya Kasipu, that a descendant of his styled 
Ansanasa is a pravara of the family of Gautama Angirasas, and tha^ he 
was the third Vydsa or the compiler and arranger of the Vedas in the 
present manvantara (see Devi bhdgavata skandha i. ch. iv.) 


Ahgiras, 

There are three versions of Ahgiras, all very likely copies of the same 
work more or less complete. The first is Ahgirasa Smriti, the second is 
the Smriti Dharmasdstra of Ahgiras, and the third Ahgirah Prokta Smriti. 

I. Ahgirasa Smriti (A, B) consists of 72 verses in Anushtubh 
metre, and mainly treats of penalties and penances as the opening verse® 

40 * Compare Bhpigu’s version of Manu’s Code, ch. viii. v. 339. 

* It runs thus : — 

I T|r II 
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indicates. NiU or indigo is strongly condemned^ so much so that 
the wearing of a piece of cloth colored in indigo, or even the cooking 
of food with the fuel of indigo plant, is subjected to heavy penalties. 

A cloth colored in indigo is particularly prohibited to widows. ^ This 
is observed in the Hindu practice of the present day among the 
higher classes.^ Verse 8 is common to Yama (see p. 662). Apastamba 
is referred to in verse 54 (p, 659). There is a verse here (see v. 70 
p. 560) which is also found in Apastamba. Penalties are attached to 
intercourse of any kind with a Sddra (see pp. 658, 659). The opening 
verse taken with the abrupt ending marks this as a fragmentary work. 10 

II. Tho Smriti Dharmaedstra of Ahgiras (C and D) is substantially 
the same as above work, with many omissions. The number of verses 
is 32. 

III. The Dharmasdstra of Ahgiras (C and D) contains 168 verses 
in Anushtubh metre. Almost all the verses in the Smriti found in 
A and B are here given ; so that there is reason to think that both the 
above pieces, though differently named, are only incomplete tran- 
scripts of this production. The opening verse of this represents Ahgiras 
as addressing sages headed by Bhdradvdja.® There is here a jumbled 
statement of penalties, purifications, and impurities ; but nothing that 20 
has reference to civil law. The last verse in the usual manner offers a 
bait to the study of tho work by holding out to its reader absolution 
from all sins.'*' 

Bemarlcs , — This Smriti has no reference to civil law as may indeed 
be inferred from the absence of any quotation from Ahgiras in the 
Vyavahara idaydkha. There is reason to think, however, that Ahgiras 
wrote on other portions of Hindu law, which are not contained in any 
of the three versions noted above; for example, a quotation in the 
Ninjayasindhu, iii. the second half 1. 51, p. 2, which shows 

that Ahgiras wrote on the four Asramas or orders. N drdyanabhatta quotes 30 
as laying down the number of samskirs (or purificatory cere- 
monies) to be twenty -five as against the forty given by Gautama and 
others. There are also other references to this author in standard 
authors that are not met with in these works, so that it follows that tho 


‘ See V. 21 on p. 656, which runs thus : — 

* Compare the passage from Skanda Purina, noted in the Nirnayasindhu, 
parichchheda in. the second half 1. 51 p. 2, which prohibits a widow’s wearing a colored 
garment generally. 

* The verse runs thus 40 

* The verse runs thus ; — 
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Smfiti as at present available is either incomplete or quite different from 
that which eminent treatise*writers accepted as belonging to 
Ahgiras. Ahgiras is mentioned in Y^jnavalkya Smi^ti (ch. i. v. 4). 
There are indications in the pi’esent work to show that it contains 
doctrines which must be later than Manu and Y4jnavalkya. I. The 
first is the marked segregation of the Sddra^ ; II. The mitigation of 
penalties in the case of the juvenile and the old marks in my 
opinion the introduction of an exception to the general rule in 
regard to punishments laid down by Manu and Ydjnavalkya; III. The 
10 restriction in the interchange of meals among the different classes^ ob- 
served in vv. 55 to 58 p. 559, is not seen either in Manu or Yhjnavalkya ; 
IV, Inverse 163 (C and D)^ there is an authority for the present 
practice of the Dekkanese, namely, that of cutting off only the ends of 
the braids of their wives at the Praydga shrine or Allahabad. The sneer 
with which this practice is treated by residents of other parts of India 
make me think it to be recent.’ 

There is no clue in this work to the age of Ahgiras, nor anything 
to show which Ahgiras he could be, save the fact that he was a con- 
temporary of Bhdradvdja. It is almost clear that there were more 
20 than one Ahgirases. The first is that connected with the Atharvaveda 
(see the opening passage of the Gopatha Brahmana of the Atharvaveda 
p. 6. ; Calcutta, 1870). The second is represented as cotemporaneous with 
Usanas,^ and as the father of Brihaspati. The third is the Ahgiras 
mentioned in the Mahdbharata Vanaparva, chapters 217 to 281. The 
fourth is one of the six sons of Brahmd who are styled Maharshia, or the 
great sages,’ as indeed the colophon in A styles the author of the 
present Srnnti. He is also one of the ten Mdnasaputras of Brahm4 (see 
Bh^gavata skandha iii. ch. xii., v. 22). He is the progenitor of a very 
numerous family afterwards divided into three great branches known 
80 as KevaHhgirasa, Gautama Ahgirasa and Bh4radvaj4hgirasa (see Asva- 
Idyana 6rauta Sdtra, second half vi, 12, 3, p. 879). Ahgiras is one of 

» See vewes 49 and 50 p. 658 ^ I 

)i f:<Tpr»rr^ ^ f I ?imr- 

li 

See also the four verses that follow. 

• The verse runs thus : — 

n [u ought to 

be in stead of 

* See the Dharmatindhu parichckheda iii. second half 1. 36 p. 2; where the practice 
40 ia mentioned as based on custom, and intended as a penance ; so that it is clearly 

optional. 

* See Mahdbharata Adiparva, ch, 7® 

• jjprw.- 3^ I 1 1 Se* the 

M.h&bh&rat* Venapan. (Didogae between Mfirkandey. and Yudhiib^bira). 
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those who visited Bama on his return from exile (see the Adhjitxna 
R^m^yana Uttarkdnda ch. i. v. 7). 


Yana, 

There are two works ascribed to Tama, viz,, Yamasmnti and Tawa- 
dharmas^stra. 

I. The Yamasmriti (A) consists of 78 verses, all in the Anushtubh 
metre, save v. 44, which is in the Upajdti. It professes to deal with 
PrdyascMtta or penance alone (v. 1 p. 560) j has some verses on puri- 
fication ; refers to Brihaspati (see v. 27 p. 562) and Bhdsvati in v. 33 
p. 563, V. 17 p. 562, and v. 54 on p. 565; speaks of certain castes 10 
stigmatized as Aniyaja common with Ahgiras (see v. 3 p. 554 and v. 

33 p. 557 respectively). Verse 65 on p. 566 ends in (as has 

been said by Yama) ; v. 74 corresponds to v. 163 of Ahgiras in C and D, 

Remarhs , — It is clear from the opening verse that this work relates 
only to one portion of the law ; and the contents show that that too is 
done imperfectly, there being nothing either at the beginning or at 
the end to connect this work with Yama. It is most likely a detached 
fragment of another work. The last verse shows that the work was 
addressed to a (the best of Br^hmanas), thus giving a pretty 

clear indication that this does not belong to the class of Smriti works, 20 
which as a rule are addressed to an assemblage of Rishis or sages. 

This fragment affords indications of a later date than the digest of 
Ydjnavalkya ; as may be seen from the following circumstances : — 

I. The exception introduced in v. 15 p. 561 to the general maxim 
that for the purposes of a sentence there is no proxy in criminal law, is 
not met with in Manu or Ydjnavalkya; II. The penances laid down by 
Ydjnavalkya are superseded in favour of gifts to Br4hmanas ; * III. 
The exemption from punishment extended to children under six years 
of age in v. 16 pp. 561, 562. IV. The non-mention in Yajnavalkya of 
the castes referred to in v. 54 p, 565. 30 

From a consideration of v. 17, on the one hand, which is met 
with in Ahgiras, and from vv. 15 and 16 on p. 561 on the other, I am 
inclined to place Yama after Ahgiras, inasmuch as the former notices 
an exception made by the latter to Ydjnavalkya’s law, and lays down 
an exception to that exception. 

The definition of a given in v. 37 p. 563* is opposed to that 


' Sec V. 43 p. 564, which rum thus ; — 

*rr?flpnr ^r«'TpiRfitr«rl’> I jpirt *r II 

• It runs thu* : — 
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given in the Amarakosa, lean da ii. varga ix. v. 5 and its commentary 
(see Bombay series edition of 1877 p. 210), 

II. The Dharmasdstra of Yama (B^ C and D) consists of 98/ 
Anushtubh verses j refers mainly to Prdyaschitta or penance ; and hds a 
few verses on purification and on water oblations to deceased relations. 

Remarks, — This Smriti is entirely different from the one above men- 
tioned as found in A. Only a few verses agree, such as 38 and 54 of 
this Bharmasistra, The author of this is represented^ as the fore- 
most of Rishisj and declaring the law as laid down by Srutis and Smritis. 
10 The inclusion of Smritis amongst his sources stamps him as a compiler 
and not a law-giver. In v. 29^, aKdpdlika is mentioned as one whose 
food should not be partaken of on pain of incurring the penalty of 
performing at the least two Amdavas, which are penances similar t^ 
Ohdndrdijanas, Kdp&likas are worshippers of Bhairava^ ah attendant 
of Siva, who has no place in the Vedic pantheon, and is purely a 
Pur^nic or Tantric deity not met with in Manu or Ydjnavalkya. It 
must be noted that the mention of this sect under the preceptorship 
of •Batukandtha at Ujjayini, now popularly spelt as Oojein, in the 
Sankara Vijaya of Ananda Giri in ch. xxiii. p. 138, as well as in the 
20 Sankara Jaya of Mddhava, takes this sect to a time earlier than that of 
the famous Sahkardch^rya. 

As regards the pedigree cf the author, Colebrooke (see p. 469 of vol. 
I. of his Essays) considers him as the brother of the seventh Manu or 
Manu of the present age. The fact that both the present Manu and 
Yama are styled Vaivasvata or sons of Vivasvat would indeed make 
them brothers ; but it is hard to see how Yama, who, as son of Vivasvat, 
is represented in the Vedas as a deity ^ can be identified with a human 
legislator who is expressly mentioned in this work as the best of 
Rishia or Munis. It is fair to add that a quotation from Yama, which 
30 Kulldka has taken in his gloss on v. 38 ch. ii. of Manu, affor^a grounds 
to hold that Yama the legistator was also son of Vivasvat. But that 
passage is not found in both the abovementioned versions of Yama, 
and I am not sure that the work of Yama mentioned by Kulldka may 
not be entirely different. If we are to suppose them as one, then it 
must follow that our present Yama is only fragmentary. That this is 
likely will appear from several texts which are elsewhere attributed to 
Yama, but are not found here.* 

^ See the opening verse. 

40 • It runs thus : — 

jTsntlirrpRf I m ft; ii 

* See Muir's texts, vol. V., ch. xviii. pp. 287 to 305. 

* See for example Nirpayasindhu Parte hchMa iii. the first half 1. 37 p. 1, 
where a text of Yama it quoted on the subject of marriage. 
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Ve!rse 78 lays down h completo cHan^ of the gotra or family of a 
woman on her marriage.* 

Verse 91 mentions Qosringa or the honi of a cow as a certain 
measure of height, of the definite extent of which I am not aware, 
although it appears to be something like a cubit.^ 

Verses 19 and 20 contain strange provisions for punishing suicide 
(only an unsuccessful pttempt of which is punishable under the Indian 
Penal Code), and for punishing the sons and friends of one who success- 
fully or unsuccessfully attempts saicide.® 

Oenerhl Remarks. jq 

Tama appears in the Rig-vedaand S^tapatha Br^hmanaof the White 
Yajurveda as a deity to whom several hymns are addressed. He is 
worshipped now with the recitation ofRig veda x. 14,13. In the 
Pnr^^as, no Tama is met with as either a king or a sage ; so that I am 
Strongly inclined to regard the Smriti writer Yama, whom Kullfika quotes 
in his comments on Manu ch. ii. v. 88, as trying to enhance the im- 
portance of his work by styling himself the son of Vivas vat, and so 
giving the work an appearance of being a production of god Yama. The 
Pura^as represent Yama as the guardian deity of the south. Being 
cursed by sage M^^davya, he is said to have become incarnate in the 20 
form of Vidura, the natural brother of Dhritar^shtra and Pandu (see 
Mahdbhdrata Adiparva chs. 107 and 108). Yama is also said to have 
appeared in this world in the form of Yudhishthira (see Mahdbh^rata 
m., 314, 6,1. 310, p. 2). 

His office in heaven is to judge of the actions of men in this world 
’ after their death, and to give rewards or punishments as may be due. 

As above mentioned, extracts attributed to Yama exist in several works 
besides those previously described, which are not to be found in 
these collections. Such a work therefore must have been current in 
several parts of India, particularly about the South at or about the time 30 
of Y4jnavalkya. 


Apastamba. 

There is only one work named A'pastamba Smriti in all the collec- 
tions I have consulted (A, B, C, and D). It consists of ten chapters 
in the Anush tubh metre, and treats of nothing but penances as the 
opening verse indicates. 


* It ruo« as follows : — 

^ t ;ii 

■ The verse runs thus ; — 

fwrg’ #3^ 'pPrsiT I an? li 

• The verses run thus : — 

\ ftiraif afhnfr ftrirTt ii 

g- gt H i q w P r’ff p r qf»r* 1 5rr«rf^ srHwwWftJPi ii 

(> 


40 
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Ch. I.— Contains 84 J verses ; mostly treats of penances for injuries 
or annoyances done to cows. The highest reverence is enjoined 
for cows ; and minute directions are given for their tending, 
tying, &c.* 

Ch. II. — Contains 14 verses ; states what things never become impure, 
and how others are purified when impure. 

Ch. III. — Contains 12 verses; lays down penances for living under 
the roof of a Chand^la ; has general rules and exceptions in regard 
to the performance of penances ; has a verse (No. 6) found also 
10 in Angiras and Tama (see pp. 557 and 562). Verse 7 is found in 
Angiras (see p. 561) with a slight variation, viz., that the proxy 
on whom the punishment is enjoined to be inflicted is the 
preceptor, or a friend in Apastaraba ; whereas he is the father, 
brother or a relation in Angiras. In verse lO there is an exalta- 
tion of the Br^hmana similar to that on p. 564 v. 43 in Tama. 

Ch. rV. — Has twelve verses ; treats of penances for drinking out of a 
Chai^daWs cup, or for his touch, &c, 

Ch. Y. — Has 14 verses ; lays down a penance for a twice -born for 
drinking water while defiled by the touch of a Chanddla. Yerse 
20 4 lays down that there is no penance for a Sddra except giving 

presents to Brahmanas. Yerse 8 is here referred to Angiras, 
but it is not found in the Angirasa Smriti . 

Ch. YI. — Has 10 verses; refers <x> the use of indigo, and penances 
for using it, &c. 

Ch. YII. — Has 31 verses, all relating to a woman in menstruation. 

Ch. YIII. — Has 21 verses ; commences with the purification of 
things ; condemns intercourse with the Sudras. Yerses 7 and 8 
are identical with vv. 48 and 49 on p. 558 in Angiras. 

Ch. IX.‘— Has 43 verses ; describes miscellaneous penances; vv. 8 
30 and 9 (p. 579) are identical with vv. 44 and 45 (p. 564) in Yama ; 

BO are vv. 26 and 27 (p. 581) identical with^ vv. 71 and 72 (p. 
660) in Angiras. The practice of taking SulJfa or bride-price 
is strongly condemned (v. 25, p. 681). 

Ch. X. — Has 16 verses ; inculcates forbearance, and mentions Yama 
in V. 3 as a deity of retribution after death. Y. 11 is seen in 
the Hitopadesa of Yishnu sarman, and is a compendium of the 
duties of a man. Then follow certain exceptions to the law 
about impurities. 

‘Rmnarhs , — This is professedly a work written on one branch of the 
40 Arya dharmasdstra ; and I fail to see why it should have been styled 


^ See for iuitaoce t, 31 on p, 568 and r. 25 p. 569. 
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by Colebrooke (see bis Essays, yol. I., p. 469) as ibe metrical abridge 
ment of the larger work of Apastamba, via., bis Dbarmasdtra. To my 
mind/v. 25 on p. 58 1* appears diametrically opposed to such a suppo- 
sition, for Apastamba in his Dbarmasdtra Praknaii, Pafalavi,, Ka^ika 
xiii. S^tra xii. (p. 72) lays down a doctrine about the payment of 
i^ulha or bride-price to the father of the bri<|&, which is inconsistent 
with the condemnation observed in the sai4 v. 26 p. 681 in cb. ix. 
Another conclusion that I draw from the sai4 verse is, that this pro- 
duction is much later than Ydjnavalkya, who lays down a rule for the 
devolution of this bride-price, in ch. ii. v. 144.* I must not omit to note 10 
that Manu in ch. iii. v. 51 also condemned the acceptance of Sulka 
in marriages; but I hold that in ch. iii. v. 31, and ch. ix. v. 197 Manu 
shows the existence of the custom of receiving Sulka which he had to 
recognise despite his disapproval of it. 

As between Ahgiras and Apastamba as judged by their works in 
compilation A, I am of opinion that Apastamba is the earlier. For, I. 

— Ahgiras expressly quotes from Apastamba (see v. 54 at p. 559)* ; 

II. — Ahgiras has borrowed some verses bodily and others with some 
variations from Apastamba (compare vv. 49, 50, 52, 53, 55, 67, pp, 658 
and 569, from Ahgiras, with vv. 7, 8, 9, 10, 12, 13, in ch. viii, pp, 20 
577, 578 from Apastamba) ; III. — A comparison of v. 8 p, 555 in 
Ahgiras^ with v. 14 ch. v. p, 574 in Apastamba* shows that while 
both are laying down a penance for one and the same objectionable act, 
the penance is different in the two cases. Apastamba lays down bathing 
and sipping water, while Ahgiras says sipping water alone is sufficient. 
The use of the word eva (alone) in the said verse shows that Ahgiras 
had in his mind at the time a text which enjoined something more than 
what he did, and that he emphatically dissented from that text ; so 
that Ahgiras must be later. 

The theory propounded by me elsewhere that most of these Smritis 80 
were not Ihe direct productions of their reputed authors, but that they 
were the reproductions of their doctrines by either their descendants 
or followers, meets with confirmation here. Apart from the fact that 
there are several verses in this book which end in (so 


• It roni thui : — 

I? Pmr W i ll 

• Vija&netrara defines ^ulka mentioned in the verse as JTffIrfr (that which 

is taken when a daughter is bestowed in marriage) see Mit. ch. ii. 1.' 62 p. 2. 

• It must be added that although this verse is not found in Apastamba exactly 
in this form yet v. 21 in eh viii.. p. 578 in the latter is very similar. 

• The verse runs thus 

fWf ftw ^ipgrr I •tOrt iftiinfhT u 

• The verse nuts thus 

^ I ?Twrwr»ff«ire'«Pr! ii 
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■aid sage Apastamba)/ the opening verse^ distinguishes the writer 
of the work from the propounder of its contents, in unmistakeabl# 
terms. 

U^nas is mentioned in v. 29 ch. i p. 569. 

As regards the age in which Apastamba lived, he is mentioned no- 
where as a Rishi save in the Matsja-pur^na ch. vii,, vv. 33, 34, 
where he appears as a contemporary of Kasyapa and the presiding 
priest at the sacrifice named Putrakdmeshti by Diti, who became after 
that sacrifice the mother of the forty-nine Maruts. He also appears as 
10 a descendant of Bhrigu. Apastamba is again referred to in the Mab4« 
bh^rata Anusasanika Parva ch. 65 v. 12; but no account of him is 
given there beyond the fact of his having attained final emancipation 
by means of a gift of sesamum. There is also a halpasutra including 
Dharmasutra ascribed to him. The work of Apastamba, referred to by 
Nilakantba in his Vyavah^ira Mayukha (see Part I. p. 55 1. 7 ; and p. 96 
1. 29) is his Dharmasutra. Some verses occur here that are also found 
in Laghu Parasara. 

The antiquity of Apastamba is clear from his mention in the Vid^di 
Gana in the Ganap^Mia of Panini (see Bothlingk^s Panini voL II. p. 116). 
20 There are very few followers of the Apastamba Sutra in this Presidency 
as far as I am aware, and they are confined to the Desastba and Drdvida 
sections of the Drdvid division. Dr. Buhleris statement in his intro- 
duction to the translation of Apastamba (see Sacred Books of the East, 
vol. II., Introduction pp. 31 and 82) seems to be inaccurate; for those 
that are generally known in this part of the country as Apastambiyaa 
are merely followers of the Hiranya kesi Sdtra of the Black Yajurv^a. 


Samvarta, 

The Samvari«a Smriti (A, B, C, D,) is the same in all the four compila- 
tions with slight variations in the number of verses, due probably to acci- 
30 dental omisaions in transcription. It consists of 227 verses iaA and B, 
and of 210 verses in C and D, all in the Anushtubh metre. It is not 
divided into chapters. It lays down the duties of a Brdhmachdrin up to 
V. 34 (p. 587), those of a householller up to v. 96 (p. 592), those of a 
hermit up to v. 100 (p. 592), and those of an ascetic up to v. 106 
(p. 593). Then begins the portion on penances. The verse (v. 108) 
enumerating the perpetrators of primary sins, is identical with v. 1 
ch. viii. of TJsdnas (p. 542), and only a paraphrase of Ydj. ch. iii. v. 227. 


40 


' See for inttence ch. v., v. 14 p. 574 ; ch. ?i. v. 9 p. 675 ; ch. vii. v. 31 p. S77 ; 
tb. vui. V. 21 p. 678. 

• It runt thus : — 
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The penance and purification for the slayer of a Brdhmana is laid down 
up to V. 113 (p. 693) ; those for a drinker of wines (the most objection- 
able kinds of which are mentioned in v. 116) up to v. 119 (p. 594) ; those 
for a thief up to v. 122 (p. 594) ; those for the violator of his preceptor's 
bed, and for one who associates with any one of the aforesaid sinners of 
four kinds, are laid down up to v. 125 (p. 594). Then follow penances 
for secondary sins and general ordinances for purification to the end of 
the work. 

Bemarha . — ^The foregoing analysis will show that so far as this 
treatise shows, Samvarta has not written anything on the civil law 1 10 
and that in what he wrote on ritual and penance, there is nothing that 
is original. That this work was accepted by KamaMkara as the ge- 
nuine Smriti of Samvarta would appear from the quotation of v. 173 
(p. 598) in his Nirnayasindhu Farichchlveda iii. chapter on impurity 
1. 19 p. 1. But the quotations made from Samvarta by Nllakantha in 
his Vyavah4ra Maydkha (Part 1. p. 8 1. 11) and by the Vlramitrodaya 
1. 9. p. 2* show that Samvarta wrote on the duties of a king and the 
administration of justice ; and the absence of those passages in the work 
now available clearly marks it as fragmentary. 

It is worthy of note that in v. 35 p. 587,® all other forms of mar- 20 
riage save the Brdhma are emphatically discarded for a twice-born. 
This circumstance would only show Samvarta to be later than Manu (see 
ch. iii. vv. 20 — 26) ; but it afibrds no clue to deciding his relative position 
with reference to Yajnavalkya. For the latter only defines the eight 
forms of marriage laid down by Mann, and is silent as to which should 
be adopted by the different classes. (See Ydj. ch. i. vv. 58 to 61.) 

It would appear from this that in Yajnavalkya's time Manu's division 
of the different forms of marriage among the different classes had behn 
broken through; and that his only defining them without assigning 
them to different classes may be taken to be a compromise between 80 
Mann on the one hand and Samvarta and other writers on the other. I 
only offer this as an explanation, which, if correct, will place Samvarta 
^prior to Y^jnavalkaya, and this on the supposition that the Smriti under 
his name represents his opinions. 

The verses in which his name is mentioned are v. 88 (p. 587) ; v. 
164 (p. 698); v. 227 (p. 603). 

As regards his history, the Pnrd^as mention him as the seventh 
of the eight sons of Angiras whose eldest son was Brihaspati. . This 

» They ran m follows : — 

■ It runt at follows ; — 
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Samyarta was tbe presiding priest at the sacrifice of MaruttA^ a prince 
of the solar race (see the Mah^bh4rata^ S^ntiparya B^jadhsxiBa ch, 
xzix. V, 21 [1. 27 p. 2]). ValmikPs Bdmdja^at Uttara K&nda^ 5ar^a 
xviii. yy. 2| 8 (1. 2S p. 1). alludes to this story of Samyarta, and 
makes Marutta a contemporaTy of B4vaigia. The fact that Mamtta^s 
sacrifice took place on the banks of the Yaman4 at a sacred place 
called Plakshdyatara^a may afford some indication to Samvarta^s place 
of residence. Beyond the facts above stated^ we know nothingi ol 
him ; but it appears likely from his being requested to preside at a 
10 sacrifice which is celebrated alike in the Br4hmanas as well as the 
Purdnas^ that Samvarta was the head of a school ; so that it may be 
that the present work is the prodaction of some pupil or descendant 
who epitomized his master’s instructions. 


Kdtydyana. 

The Kdtydyana Smriti^ as it appears in A and B^ is divided into three 
Prapdfhakas or parts, each of which is sub-divided into Khandoi or 
chapters. The number of these Khandas in all is 29. 

Prapdthaka 

Khanda I. — Contains 18 verses in Anushtnbh metre; contains gene- 
-20 ral rules in connection with the ritual to.be narrated. Vasishtha 

is referred to in v. 18 p. 605. 

Khs. IL to V. — Contain 14, 14, 12, and 11 verses respectively, and 
treat of ^rdddha ritual. A certain form of J§rdddha ritual laid 
down by Vasishtha is referred to in Khanda iv. v. 12 p. 608, 
there is one verse in Upajdti metre in Khanda v., viz. v. 5. p. 608. 

Khs. VI. to IX. — Contain 14, 14, 24, and 15 verses respectively, re- 
late to the production of fire by friction and its worship. 
Kha^a IX. v. 11. (p. 614) is in Vamsastha metre. 

Kh. X. — Has fourteen verses, and relates to the duties at the com- 
80 mencemeut of each day. Ndrada is referred to in y. 2. p. 615. 

Prapdthaka II. 

Kh, XI. — ^Has 17 verses, and relates to the three prayers offered 
at the commencement, the middle, and the end of the day. 

Kh. XII. — Has 5 verses, and one prose passage ; relates to liba- 
tions of water to the gods. Terse 3 (p. 618) is in Upajdti metre. 

Kh. Kill. — Has 14 verses; and treats of the five daily sacrifices. 
Terse 9 is in JLryi metre; and v. 13 contains the dissent of 
Gotama from the author in regard to saluting the xnanes. 

Kh. XrV. — Has 13 verses and one prose passage ; relates to Brah- 
40 mayajna and Taisradeva. T. 8 (p. 620) is in the Upiydti metre. 
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Shs. XV. to XIX.-— Have 21, 28, 25, 24 and 16 verses respectively, 
refer to gifts to Br^hmanas, the dimensions of the sacrificial 
altar, certain oblations to the manes, the monthly and fortnightly 
sacrifices, and the duties of a wife in connection with the worship 
of fire. Gotama, S^ndilya, and ^Sndilydyana are referred to in 
V. 21 kh. xvii. (p. 626) and Gobhila in v. 24 do. do. 

Praii&thaka III, 

Khs. XX. to XXIX.— Have 19, 16, 10, 14, 16, 18, 17, 21, 19 and 
19 verses respectively ; treat of the fire to be used in cremation, 
the worship of fire in detail, impurities on birth and death, 10 
sacrifices and penances for omissions in that ritual, and certain 
other oblations, &c. The Ram^yana is referred to in v. 10 kh. 
XX. (p. 631). Verse 9 kh. xxii. (p. 633) is identical with Y^j. 
ch. iii. V. 11. Bhrigu is referred to in v. 10. kh. xxvii. (p. 640). 
Verses 12 and 13 ibid, are identical with Manu ch. ii, vv, 46, 47. 
Gay4 as a sacred place of offering oblations to manes is mentioned 
in V. 9 kh. xxix. (p. 643). 

Remarks , — This same work appears in C and D as the Smriti of 
Gobhila, with the colophon styling it as simply Karma Pradtpa» It 
seems the opening verse^ gave grounds for this incorrect designa- 20 
tion of the work. But it is quite clear that the work is not one of 
Gobhila but of Kdty^yana, as the colophons in A andB expressly stylo 
it; for Karkachdrya one commentator of the Kdtiya Srauta Sdfcra 
(of the White Yajurveda) often refers to Kdtydyana^s texts which are 
found in this work.* From the way in which these references are made 
by expressly mentioning the name of Katydyana, it is evident that 
Karkdchdrya regarded the author of theKarmapradipa as different from 
the author of the Srauta Sutras he was commenting on, although they 
bore the same name.® This is corroborated by the said Karkdchdrya 
quoting certain verses belonging to the Karmapradipa, viz., vv. 12, 13 80 
and 14 kh. xv. (p. 622) as coming from Ghhandoga^parmshfa (see Kdtiya 
Srauta Sutra p. 338 11. 7, 5, and 9 respectively), and thereby showing 
that this Karmapradipa of Kdtydyana was a Parisish^ of the Sama- 
veda/ Gobhila is known to be the author of the Qxihya Sutras of 


* It runs thus 

apji^ ^ i ammf Ii 

* Comj^re v. 3 kh. rii. p. 610, vv. 3 and 18 kh. xx. pp. 620 and 621, with K£tiy« 
drauta ddtra p. 354 1. 6 ; p. 354 1.1; p. 353 1. 21 respectively. 

* This is confirmed by Chandra- Kdnta TarkfiUhkfira in bis commentary on 
Grihyfisangraha (a supplement by Gobhila’s son to the Gpihya Sdtras of Gobhila), 40 
who often quotes from the Karmapradipa, ascribing it to Kityfiyans, and also hints 
that the Kfitiiyaiia who wrote it was a follower of the Sfimavedd. (See Gobhila 
Orihya Sdtva. Bib. Ind. p. 797 II. 4 and 10.) 

^ Sm farther Max Miiller’a Saoaknl Literature, 2iid edition, p. 201 note 6. 
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Sainaveda ; and the circumstance of E^tydyana being a Parisishta- 
writer to supplement Qobhila^ explains why S4mavedais invoked at the 
beginning of this wOTk> and why Gobhila’s name is mentioned there. 
The supplementary nature of this work is apparent from the author's 
distinctly saying in the opening verse that he was borrowing from 
authors others than Gobhila, and from his subsequently quoting from 
other authors where they supported or dissented from Gobhila. ^ It 
thus appears that this work has been wrongly designated a Sm|*iti. 
At any rate^ that work of K4ty^yana from which Nilakantha has made 
10 very copious extracts in his Yyavahdra Mayhkha^ and which Colebrooke 
describes as ^a clear and full treatise on law' (see Essays vol. I. p. 469), 
is not the present work which contains nothing about civil law. 

K4ty4yana's name is connected with several works such as the Srauta 
Sutra of the White Yajurveda, the Karmapradipa which, as we have 
seen, is a parisishta of Samaveda, the Varttikas on the Grammar of 
P4i;iini, two Sarviinukramas of the Rig-veda and the White Yajurveda, 
and the Smriti as quoted by modern treatise writers on Dhamas&stra, 
Again, a Kkty^yana is mentioned as residing at the court of Rdma in 
Uttarak^nda ch. Ixxiv. vv. 3, 4 (1. 114 p. 1).'* It is hard to say whether 
20 ah the abovenamed works were the works of one and the same indivi- 
dual, or of several, although I incline to the latter supposition. I may 
also mention that in so far as the Karmapradipa alludes to the Rhmdyaoa 
(see V. 10 kh. xx.p. 631), it is not unlikely that it may be the production 
of that K4ty4yana who was a judicial adviser at the court of R4ma. The 
Skanda Purd^a mentions Kdty4yana as son to Ydjhavtdkya from his 
wife Kdtydyani and as the author of Vedic Sdtras. thus identifying him 
with the author of the Kdtlya Srauta Sdtra. 


Brihaspati, 

The Smriti attributed to Brihaspati is one and the same in B, C, 
80 and D; though in C and D there are 31 verses omitted. In A and B it 
consists of 80 verses, all in the Anush^ubh metre, save v. 10 at p. 64S^ 
and V. 30 at p. 647, which are in the TJpajdti and Indravajrd metrea 
respectively. 

It opens with a question by Indra to Brihaspati as to which was 
calculated gift to secure eternal bliss. Brihaspati in reply mentions a 
' gnat of land as of superlative efficacy. Tadu and Kahnsha of the 
lunar dynasty, uid Prithu, Dilfpa, Nfiga and Sagara of the solar 

^ See V, 18, kh. i. p. 606 ; 12 kh. ir, p. 608 j ▼. 13 kh. xiii. p. 619 ; ▼. 4 kh. 

as. p. 630 ; ▼. 13 kh. ixiv. p. 636 ; v. 21 kh. xtu. p. 626. 

40 • They run ai followe : — 

W'i’TFf JrSftrflM i ii 

itim-- 1 •mwwr II 
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dynasty (see w. 25 and 26 p. 646) are highly extolled for their grants 
of land ; and the horrid penalty of resumption invariably met with in all 
Sanads (grants) in this country is given in vv. 28 and 29 p, 646. 
Vyasa is referred to in v. 43 p. 648. A Brahman’s property is in- 
vested with a halo of sanctity, and protected against depredations of 
thieves and unjnst kings by means of a long dissertation. The dig- 
ging of tanks for public use is commended under a prospect of great 
merit in the next world. Then follow miscellaneous verses. 

Remarks . — There is nothing to support the claim of this work to a 
rank in the Smriti literature ; nor is there anything to connect it with 10 
Brihaspati save the last verse. The dialogue in the opening verses 
as well as the style of the whole indicate that it is a piece severed 
from some Purina, and set up as an independent work, merely because 
Brihaspati^s name occurs therein, Brihaspati’s Smriti is very largely 
drawn upon by Nilakantha on the civil law ; and is represented as one 
of the four recensions of Manu. ‘ That work is undoubtedly not the 
one that we have before us. It must be noted that in C and D the 
work commences with a verse which mysteriously introduces king 
Nala,® and is termed in the colophon as the abridged Brihaspati. 
Whether it is this work which Colebrooke alludes to when he speaks 20 
of the existence of an abridgment of Brihaspati (see his Essays, vol. I, 
p. 469), it is hard to say. But it is likely it is not ; for a work which 
gives precedence to gifts over all penances, and is so far modem, could 
not have been accepted by him as belonging to the Smriti period. 

General Remarks. 

Brihaspati is represented as the eldest son of Anginas (see MahiSbhl- 
rata Adiparva, ch. 76), brother to Samvarta, the hereditary pre- 
ceptor of the gods, and a cotemporary of Sukra or Usanas. In Maha- 
bharata Adiparva ch. 104, he is represented as son of Utathya, and 
brother of Dfrghatamas. He is said to have been the fourth Vy4sa, or 30 
arranger of the Vedas in the present Manvantara (see Devi Bhdgavata 
skandhai. ch, iv.). This is the Puranic account of Brihaspati, In the 
Vedas the priestly character attributed to him in the Mahdbh^rata is 
nowhere met with ; nor is there any warrant in the Vedas for holding 
him as the son of Ahgiras. Dr. Muir indeed asserts both® these cir- 
cumstances in respect of him on the authority of the Rig-veda; and 
cites in support thereof the following passages from the Rig-voda,viz., x,, 
141, 3 and ibid, iv., 40, 1 ; vi., 73, 1 and x., 47, 6. I shall examine these 
passages in the said order. In Rig-veda x., 141, 3, the last quarter is 

^ See above Introduction. 40 

■ The verge runs thug : — 

* See hig Satukrit texts vol. V.> p. 280. 

m s 
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WUH ^ S^yana explains it as TOPt iMPlfS ymRr ^ (see Max 

Muller's Rig-veda, vol. VI. p. 513). How in the face of this authoritatire 
explanation Dr. Muir can make the word qualify as he ap- 

parently does, is more than I can see, especially when the existence of 
the particle would rather necessitate S^yana's mode of explanation, 
and when Praj^pati, for whom the word Brahma nam is used according 
to Sdyana, does exist as a deity by himself on Dr. Muir's own showing 
(see his Sanskrit texts vol. Y. p. 390). Far from appealing in the 
Vedas as a priest of the gods, Brihaspati appears there as a warrior 
10 having weapons (see Rig-veda ii., 24, 8; vii., 97, 7, and x., 53, 9), and 
leading the armies of gods along with Indra (see Rig-veda x., 103, 8; 
viii., 96, 15). 

In regard to the descent of B.ihaspati from Angiras, which I think 
is meant to be understood by Dr. Muir when he says Brihaspati 
was an Angirasa, S^yaiia's comments on the Rig-veda iv., 40, 1, are 
indeed vague to some extent, though to my mind they sufficiently in- 
dicate that he considered Angirasa as a deity by himself distinct from 
Brihaspati, as will more clearly appear from what follows. It suffices 
for my purposes here to observe that there is nothing in the verse to show 
20 that in the line must go with In the second reference 

in vi., 73, 1, Aiigirasah Brihaspati is explained by Sdyana as 
WWFrT: (born after Angiras), supporting himself by a quotation from 
Aitareya Brdbmana (see Max Muller's Rig-veda vol. III., p. 888), which is 
translated by Dr. Haug as follows ; '' Those parts (of Praj^pati's seed 

after it was heated) which were coals (Angara) became the Angiras. 
Those coals whose fire was not extinguished, and which blazed up again, 
became Brihaspati." (See Dr. Haug's Aitareya Brahmana vol. II. p. 220.) 
In X., 47, 6, S^yana does not take the word as standing for the 

deity going under that name ; for he explains it by 5^frf^^(tb0 

30 master of big sacred formulas), and makes it an eiptbet of Saptagu, who 
is the Rishi of the hymn. Moreover, the word is referred to 

standing for Saptagu, and does not go with Brihaspati; as indeed it 
would be impossible to take it, considering the different cases in which 
the two words stand. Thus it will appear that in none of these three 
passages is Brihaspati described as an Augirasa in the sense of a de- 
scendant of Angiras. 

It is perhaps superfluous to mention that the word Brihaspati occurs 
in the Ganap^tha of Veda in the Gana, seeing that it is found 

in the Vedas. 


40 Pardkara, 

There are two works going under the name of Par^sara, viz., a 
PariiJara Samhita andu Bifihat Parasara Samhitd. 
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I. Para Sara Samhitd coDsisfcfl of twelire cbapters (A, C, and D). 

Ch. I. — Several sages once repaired to Vyasa in loia hermitage on the 
summit of the Himalayas, and requested instructions from him 
on the subject of Dharmas&sfra, fie, leading them to the 
hermitage of his father Pardsara at Badarikasrama, communicated 
to him the prayer of the sages, Pardsara then begins by stating 
certain ordinances common to all the four classes, and laying 
down their occupations, and the distinctive features of the 
different ytigas or ages. The chapter consists of 64 verses. 
Verses 21 and 22 (part ii. p. 8) are identical with Manu ch. i., 10 
vv. 85 and 86 respectively. 

Ch. II. — Consists of 17 verses, and treats of the duties of a house- 
holder in all the four classes. 

Ch. III. — Consists of 54 verses, and treats of impurities of birth and 
death. Verses 43 and 44 are in the Upajdti metre. 

Ch. IV. — Consists of 29 verses, and lays down miscellaneous pe- 
nances. Prajdpati in v. 4 (partii. p. 18) and Sdnkha in v. 25 
(part ii. p. 15) are referred to. In v. 19 (part ii. p. 14), four 
out of the twelve kinds of sons are mentioned, and an adopted 
son is defined. 2o 

Ch. V. — Consists of 25 verses ; aud gives penance for a dogbite, 
and certain ceremonies observed at the time of cremation. 

Ch. VI, — Consists of 71 verses ; and prescribes penances for dif- 
ferent faults and omissions. 

Cb. VII. — Consists of 42 J verses, and lays down means of purification 
and penances. Manu is referred to in vv. 33 to 35. 

Ch. VIII. — Consists of 41^ verses. A parshad is defined, and con- 
fession to them by the guilty is enjoined as a means of absolu- 
tion. The study of the Vedas by the twice-born is insisted on. 

Ch. IX. — Consists of 62 verses ; lays down minute rules with re- 30 
gard to the tethering, grazing of cows, &c., and penances for 
injuries done to them. Verses 83 and 48 are in the Upajdti 
metre. Manu is referred to in v. 61. 

Ch. X. — Consists of 41^ verses, defines penances, and directs certain 
penances to be performed for certain offences. 

Ch. XI. — Consists of 53 verses ; lays down penances, and defines 
certain mixed classes ; 

Ch. Xn. — Consists of 74 verses; lays down penances, a pilgrimage 
to B^ma's bridge at Bamesvara being one of them. 

Bemarh , — In C and D the number of the verses in different chapters 40 
does not correspond to that given above, owing mainly to several 
onuBsions and to a difference of arrangement in respect of chapters. 
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Tbe arrangemeTit in A and B seems to be tbe correct one; for its total 
number of verses comes up to tbe figure mentioned in y* 73 cb. xii. 
(part ii. p. 52) ; and it is an arrangement which the well known 
M^dhava, commentator of the Par^sara Smriti, has accepted. Mddbava’s 
apalysis is as follows : — 

I g; \ imfi: 

iTT«Tf«r% I i ws( w i 

3F/f: erm'^rr*. I fpsui^- 

sfiCT'TTur I i ^ jtfirtr 

30ft5RfrvT?RT^r I «w.* uf^ ^nw.r^iPOTr: i ifrui^ 

xnrNw I ^ ^ I xrifl"fr5r<r: 'tot I 

1 xTT^Tf«fw w M I srrt I sRT^nJrw- 

^ xTRTf^ ik^ \ wiTr«^wtiRr?r I sk^et-. Qfttnr: 

^wrS:^ : I 

II. Bi'ihatp4risara (A and C) consists of twelve chapters, mostl} 
in the Anushtubh metre. 

Ch. I. — Has 62 verses ; opens with the sages headed bj Vyasa 
going to Parasara, and requesting instructions from him. 
20 Thereupon Par^sara describes the different Yugas ; detailing the 

evils to which the present age is subject. Verses 48 to 60 state 
in brief the substance of tbe whole work that follows. Verses 
61 and 62 state that Suvrata composed the present work with 
the permission of Par4sara. Verse 62 is in the Upendrpivajra metre. 

Ch. II, — Consists of 479 verses ; lays down the six duties of the 
twice-born in v. 7 ; then gives details with regard to the first 
of them, viz. sandhyd or prayers offered at stated times of the 
day; vv. 86 to 223 lay down the minute ritual enjoined daring 
bathing the second duty; vv. 224 to 364 lay down rules 
30 with regard to japa (recitation of sacred texts) — the third duty ; 

vv. 365 to 408 lay down tbe details of the fourth duty, Yiz»,pdja 
or worship ; w. 409 to 447 relate to the fifth duty, viz., the vats- 
vadeva (offering to the fire-gods), and vv. 448 to 465 to the 
sixth duty, viz., Atiihya or hospitality ; vv. 466 to 479 relate 
to duties of the several classes. The following metres are here 
met with: — Vasantatilakd (see vv. 221, 395, 396), Indravajr4 
(see V. 255, 256, 264, 266, 268, 407, 465), Upaj4ti (see w. 265^ 
267, 269, 364), TJpendravajiA (see vv. 862, 446), and Indravanes6 
(see V. 222), 

40 The following personages are referred to in this chapter 

Gobhila (see v. 49) ; Arnica (see v. 73) ; Ydjnavalkya (see vv. 

79, 249) ; Manu (see v. 86) ; Sanaka (v. 168) ; Saiumdana (y. 

168} ; Banatkumibra (y» 245). 
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The Panchavdtra is alluded to in v*. 397 ; v. 62 gives the seven sages 
of the present age of Vaivasvat Manu^ in a certain order which is 
not the one given in theBhdgavata Purina shandha viii.^ch. xiii. 

V. 6. 

Ch. III.— Contains 184 verses, professes to lay down the duties of a 
householder in all the four classes (see v. 1), but as a matter of 
fact permits agriculture to Br^htnanas, and gives minute direc- 
tions. Cattle as necessary helps to agriculture are exalted to 
the rank of deities, and are enjoined to be carefully tended (see 
down to V. 57). The rest of the chapter gives directions in re- 10 
gard to ploughing, sowing, setting apart of certain portions of 
the produce to different sylvan deitiea and the king and his 
officers ; and to performing sacrifices. Verses 49 to 62 and 55 to 
57 are in the Indravajr^ metre. 

Ch. IV. — Contains 872 verses, commences with the eight forms of 
marriage, gives the qualifications of the brides and bridegrooms, 
the duties of wives towards hnsbands, and of husbands towards 
wives ; the five daily sacrifices, and a long dissertation about 
the suppression of breath enjoined in thcYoga philosophy. Then * 
follow general rules of daily conduct^ the different Sekmskdras 20 
or ceremonies, the duties of a Brahmachfirin, the three kinds of 
Sndiaha, the desirability of having issue, the commandpient as 
to constant purity, gifts to be made to learned men, prohibition 
of flesh-eating, purification of things, interdiction of common 
boarding, and general devotions, Manu is quoted without being 
mentioned (see w. 52, 67, 170, which correspond to Manu ch. 
ix. v. 14 ; ch. ix. V. 3 ; and ch. ix. v. 8 respectively). 

Ch. V. — Contains 390 verses; and relates to oblations to the manes. 
Asval^yana in v, 42, Gautama in v. 52, and Saunaka in v. 120 
are referred to. Gay 4 Sr^ddha is mentioned in v. 283. 30 

Ch. VI. — Contains 339 verses, and relates to impurities on account 
of birth and death. It refers to a parshad or diet which is the 
final judge in all matters of civil law, and lays down penances 
for various offences. The mention of Agastya at the beginning 
seems, at present, to be inexplicable. Manu is referred to invv. 

46, 58; and Yajnavalkya and Vasishtha in v, 58. Pilgrimage to 
Eamesvara is referred to in v. 93. An oilman and a toddy- 
drawer are mentioned as distinct castes in v. 245. The 
Mah^bh^rata story of Indra's killing Trisiras (see Udyoga Parva 5 
ch. ix.) is referred to in v. 316. 40 

Ch. VII. — Contains 42 verses which lay down the different vratas or 
penances, among which one named Brahma Kdreha is mentioned, 
and this is by imbibing the ordinary Pafichagavya. 
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Ch, VIIL — Contains 376 verses, relating to gifts of a cow, the skin of 
an antelope, gold, and the like. 

Ch. IX. — Consists of 336 verses, laying down the ritual of the dif- 
ferent Sdnti ceremonies in honor of Vindyaka, the planets, 
and Rudra ; others in consecration of wells and tanks ; others 
still styled Laksha homa and kotihoma, &c. 

Ch. X. — Contains 145 verses, lays down the duties of a king, and 
those of the different orders. 

Durv^sas is referred to in v. 115. 

10 Ch. XI. — Consists of 29 verses, and relates to the four orders. 

Ch. XII. — Contains 195 verses, relates to Prdnyama or suppression 
of breath and concentration. The last verse states that the 
total number of verses in the work is 3,300, and that Suvrata is 
its compiler. 

Remarks. — I am inclined to think that this work is an expansion by 
Suvrata of the original Parasara^s Samhitd — for (I.) if this had been the 
original and the other work its abridgment, it is unlikely that Mddhav 
should have taken no notice of that fact; (II.) its diffuse style and 
the wholesale quotations go to show that the smaller work was taken 
20 as the basis by Suvrata and supplemented with long extracts from the 
Purdnas * ; (III.) the sectarian tinge is marked in the work, whereas 
it is absent in the Parasara Samhita. Although the number of chapters 
is the same, yet there is no similarity in the contents. 

General Remarks. 

Pardsara^s work is expressly intended to supersede Manu and Ydjna- 
valkya as having become unsuitable to the age owing to lapse of time 
{see V. 23 ch. i. of Pardsara Samhita, and vv. 59 to 61 ch. vi. of the 
Brihat Smriti). Pardsara treats of A'chdra (ceremonies) and Prdyaschittd 
(penance) alone ; but this omission to refer to the civil law is not, in 
30 my opinion, due to the absence of its development at the time as it is 
in the earlier law-givers like Atri. Adverting to that subject, Pariisara 
says that certain questions are to be determined by the decisions 
of a Far shad or an assembly of the learned. I interpret this state- 
ment to mean that Pardsara found the civil law of the Smritis 
so considerably modified by usage that ho felt it’unsafe to refer his 
readers to those works, and therefore invested the verdicts of Parshads 
or conclaves of the learned versed in the current usages of the country 
with great authority. On the other two branches whereon he has 
delivered himself, his law is certainly a later development, seeing the 
40 minute details in the ceremonial and the abatement of stringency 

^ existence of such vocatives as iu v. 478 oh. ii and 
eighth chapter is inconsistent with the professed character of the work aA a dialogue 
between Fardsara and several sages. 
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in respect of penances observable in his work. Agriculture is not only 
permitted here to the higher classes under emergency, but a series of 
directions about it are given, and a ceremonial laid down, a conformity 
with which excuses a resort to agriculture by the twice-born even in 
ordinary circumstances. Verses 467 to 469 in ch. ii. of the Brihat 
Pardsara lay down six duties for each of the three twice-born classes, 
thereby showing that the contest of the Kshatriyas and Vaisyas for 
having the same duties assigned to them as to Brdhmanas had com- 
menced long before Parasara, who attempts to please them by allowing 
them the same number, though different in detail. 30 

Parasara is named in the work as , and 

thus giving an account of the author enough to identify him with 
the Pardsara mentioned in the Mahdbh4rata Adiparva ch. 178, and 
the Matsya Purni^a ch. 200. The illustrious son of this Pardsara named 
Krishna Dvaipdyana is the last Vyasa or arranger of the Vedas in the 
present Manvantara (see Devi Bhagavata skandha i. ch. iv., and the 
Bhdgavata Purdna, sk. i., adh. iv., vv. 19 — 24 ; Id. sk. xii. adh. vi., 
vv. 48 — 62). 

The word Pardsara occurs in the Ganapdtha of Panini in the' liana 
named Gargddi, * 20 

Parasara is one of the seven seers of Vedic hymns in the family of 
Vasishtha (see Matsya Purdna ch. 144); and some descendant of his 
named Pdrdsarya is o^'pravara of one of the four branches of Vasishtha^s 
descendants. 

Certain Yajurvedi Brdhmanas now residing at Nasik are surnamed 
Pardsare. 

There is an Upa-Purdna attributed to Pardsara, and two astronomical 
treatises by the same sage are extant. 


Vydsa, 

There are three works under the name of Vydsa : — I., Laghu Vydsa- 80 
Samhita; II., Vydsa Samhitd; and III., Vydsa Smriti. 

I. — Laghu Vydsa Samhitd (A) consists of two chapters and 126 
verses. The first chapter contains 31 verses relating to the daily 
rites and duties of a Brdhmana. The great virtue of bathing in the 
morning as destructive of all sins is specially dwelt upon, and Kapila is 
quoted as an authority for a bath by wiping the body with a wet 
garment. The different kinds of bathing follow, and the chapter 
ends with a command for muttering the sacred Gayatri verse. The 
second chapter, consisting of 95 verses^ J>egins with the performance 
of the daily sacrifices to the domestic fire, the teaching of the Vedas, 40 
bathing and prayers at middayj and the offering of water oblations 
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to the gods, the manes and the sages, &c. The worship of Sankara, 
the 8un» and Madhusudana (an incarnation of Yish^u) and Brahmd 
is enjoined. Mann Praj^pati is referred to in v. 71. After the ordinary 
rit^s of the day, the five great sacrifices are mentioned and rules laid 
down for meals. 

Bemarhs , — It is quite evident that this work is an extract from some 
larger work on ritual alone, not necessarily a Smriti ; for the work 
without anywhere mentioning Yy4sa gives it as the utterances. of several 
sages, not inentioning where and when they were delivered. 

10 11. — Yydsa Samhitd (A and B) consists of four chapters, containing 

241k verses. 

Ch. IC — Begins by a number of sages proceeding to Yeda-Yydsa at 
Benares, and requesting him to expound to them the arrange- 
ment of classes. He then defines the country of the black 
antelope as one where dharma deserves to flourish, and v. 6 dis- 
tinguishes the three twice-born classes only as those fit for all the 
duties laid down by the Vedas, the Smritis, and the Pur^nas, 
and no others. The writer apparently recollects what the same 
Yy4sa has laid down both in the Mahabhdrata and the Bh4ga- 
20 vata ; for in the very next verse and the following verses the 

rites of the Sddras except the Vedic rites are laid down. In the 
next few verses the mixed classes are described ; and afterwards 
all the rites peculiar to the twice-bom up to marriage are laid 
down. 

Ch. II. — Consisting of 55k verses, begins with the duties of a 
Snataha, and rules are laid down with regard to the choice of 
a wife. VerSes 10 to 15 lay down rules for the choice of the 
first wife. * The Vedas,^ says he, * lay down that the wife is 
half the man's body, and therefore amongst the different classes, 
30 the wife should be chosen from the same class, or at least 

. the eldest.' Minute directions are laid down for the domestic 
duties of the wife, and her constant dependence on her male 
relatives, down to following her husband's corpse to the funeral 
pile. 

Ch. III. — Consisting of 73 verses, begins with a threefold division of 
the duties of a householder into Nitya, Naimittika and Kdmya, 
and gives directions for morning prayers before and after bathing, 
offering water to the manes and deities, and the sacrifices to the 
fire8> either Yedio or the ordinary fire according to the ritual 
40 inid down by ^akala. Instead of one handful, sixteen handfuls of 

food are ordered to be left near the house for the propitiation of 
spirits and outcasts. The entertainment of guests is afterwards 
laid down. Somewhat inconsistent provisions in regard to 
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flesh-eating are laid down, and onions, white brinjals, red 
radishes, &c, are prohibited, apparently on received tradition. 
Directions for dining in certain dishes, and the entertainment of 
guests in the evening, conclude the chapter. 

Ch. IV. — Consisting of 71 verses, begins by extolling the order 
of the householder, and lays down rules '■ for different kinds of 
gift, and enjoins a man not to live for^; himself. Verses 41 to 
45 give the different definitions of a Br^hmaria. A number ot 
verses are extracted from some moral works, and the last 8 
verses condemn the intercourse of a Br^hmana with a Sddra 
either by way of food, or gift, or otherwise. 

RetnarJcs , — ^Neither this nor the above work of Vydsa contains any 
mention of Vyavahdra in any one of its eighteen sections ; whereas 
verses from Vydsa on Vyavah^ra are quoted by modern digest writers, 
such as Hemddri and Nilakantha. 

Verse 18 ch. i. enjoins conformity with family usage in respect of 
Chudalcarma or tonsure. 

A Smriti under the name of Brihad Vydsa appears from copper 
plates to have existed, where the following verse often appears : — 

3^ rrsrfiT: II ^ ?f3T II 20 

III. Vydsa Smriti (C and D) contains 69 verses, and appears to be 
an incomplete copy of the fourth chapter of the Vydaa Samhitd above- 
mentioned. It has some gaps, which exactly correspond in 0 and D, 
showing that these compilations belong to the same family. 

General Remarks. 

It appears that there were two authors of the name of Vylsa, who are 
distinguished by Hemddri as Vy6sa and Veda Vydsa. The opening 
verse in Vydsa Samhitd indeed ascribes it to Veda Vydsa, but no extracts 
taken by Hemddri in his Danakhanda from Veda Vy6sa are to be found 
in this work. 30 

Vyfisa is named Krishna Dvaipfiyana, because be was born in an is- 
land in the Yamund (see Mahdbhdrata Adiparva ch. 60) and Bddardyana> 
because he resided in a hermitage in the Badarf Forest. He is also 
known as Veda Vydsa, because he divided the Veda into its present 
four divisions, (see Bhdgavata skandha i. chi iv., v. 19; skandha iii. ch. 
hi. and skandha xii. ch. vi.). He was born of Satyavati by Pardsara before 
Satyavatl was married to Santanu, Paijidu and Dhritdrdshtra were 
his sons born of the widows of Vichitravirya. His son Suka read the 
whole Bhdgavata to King Parikshit. He is said to have composed 
eighteen Purdnas, the Sdtras of theUttara Mimdmsd, and a Smriti. 40 
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SanJcha. 

I. Sankha Samhit^ (A and B) consists of 18 chapters containing 
318 verses. 

Ch. I. — Consists of 8 verses, and describes the proper duties of the 
four classes for whoso benefit 6ankha made this Saltra. 

Ch. II. — Consists of 12J verses, and describes the mode of designat- 
ing the four classes; ordains that the ceremony of tonsure should 
be made according to family usage, and mentions the time for 
carrying the student to his preceptor for learning the Vedas. 

10 Ch. III. — Contains 18 verses, and describes the life of a student, 
ending with a present of Dakshin4, after which he is to bathe 
before marriage. 

Ch. IV. — Contains 1 6 verses, and describes the marriage rite and 
the different kinds of marriage. It lays down three wives 
to the Brahmapa, two wives to the Kshatriya, and one to the 
Vaisya and 6ddra; and says that the twice-born are not to 
marry a Sddra wife even when in distress. 

Ch. V. — Containing 18 verses, describes the different sacrificial and 
domestic fires. 

20 Oh. VI. — Contains 7 verses, and describes the third order, on which 

the Brdhmaijia is to enter on approaching old age. 

Ch. VII.— ^Consists of 33^^ verses, and describes the life of an ascetic 
and meditation on the supreme spirit. 

Ch. VIII.— Consists of 14 i verses, and lays doWn rules for bathing. 

Ch. IX. — Consists of 19^ versos, and lays down rules on sipping 
water and prayers, 

Ch. X.-^Contains 6 verses on the retention of breath for the purpose of 
destroying sin, and the repeating of certain Suktas. 

Ch. XI. — Contains I7i verses and one prose passage relating to the 

So importance and virtue of the O&yatn, 

Ch. XII. — Contains a pro^ passage and four verses, all on libations 
of water. 

Chs. XIII. and XIV. — Contain 25 J and 7 verses respectively, relating 
to the l§rdddha ceremony. Yama is referred to in the last 
verse of ch. XIII. 

Ch. XV.— Contains 24 verses, gives rules for observing mourning, 
quoting Yama in v. 19. 

Ch. XVI. — Contains 224 verses, gives directions for removing dif- 
ferent kinds of impurities from different objects. 

40 Chs. XVII. and XVIII. — ^^Contaiuing 614 and 14 verses respectively! 
relate to penances. Yama is refen*ed to. 
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Bemarhs , — This same work is found in C as Vriddha S^kha and in 
D imperfectly to tlie end of the 8th chapter. 

Sahkha is mentioned in ^ the Dhatupdtha of Pdhini in the gana 
named Asv'ddi. There is a Sdic/id of the Rig-veda extant named bdh- 
khdyanj, which is named after a descendant of ^^ahkha. 


Likhita. 

The Likhita Samhitd (A, C, and D) consists of 92 verses, and is 
an unsystematic collection of rules on sacrifices and (works of 

public utility)/ the former being assigned to the twice-born and the 
latter to tho Sddras, and rules on oblation to the manes, marriage, ]() 
penances for different sins, impurities, &c. Yama is referred to in v. 29. 

Remarks . — This same work is again found in C under the name of 
Laghu Sahkha, with largo omissions, the total number of verses there 
being 72. 

Likhita is seldom quoted by himself, and yet the joint production of 
Sahkha and Likhita was at one time considered to have the highest 
authority.® A story is mentioned of this Likhita in the Mahdbhdrata, 
where he is mentioned as the junior brother of Suhkha. These brothers 
lived in separate hermitages, on the banks of the Bdhudd river, and one 
day when Sahkha was abroad, Likhita happened to repair to his 20 
brother's hermitage. Finding good fruit in Sahkha's garden, he freely 
took them, and was eating them, when his brother returned. Sahkha 
rated Likhita for having eaten his fruit without permission, and told 
him to go to king Sudyumna, and seek punishment at his hands for the 
offence of theft. Likhita accordingly went to the king, and made the 
request. But tho king would not grant it, saying that he would exer- 
cise his prerogative of granting pardon. Finding Likhita inexorable in 
his demand for punishment, the king at last cut his hands off. Likhita 
then went to Sahkha, who restored his ^hands to him by making him 
bathe in the B^ihuda river.® Vydsa's narrating this anecdote as an 30 
ancient account would take back the brother legislators Sahkha and 
Likhita to a considerable period of antiquity. It seems that the 
brothers composed each by himself a work on law, and then jointly 
wrote on the same subject. This joint production was in prose, because 
extracts taken therefrom in the Vyavahara Mayhkha"** and other 

^ It is thus defined by Manu according to the Vachaspatya : — 

• See. V. 23 ch. i. in ParAsara Samhitd (Part II. p. 3) ; — 

ft f JIRtr 1 xm II 

» See the Mah&bh&rata Sdnti Parva ch. xxiii. (1. 21 pp. 1, 2). 

* See above part i. p. 34 i. 13 j p. 35. 1. 4 ; p. 49 1. 5 j p, 64 1. 4 ; and p. 94 1. 12. 


40 
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works are in prose. This work is not seen in any of the four com- 
pilations used by me in this review. 


VaJcslia, 

The^ Daksha Samhit^ consists of 200^ verses, and in A and B is 
divided into seven chapters, while it is one continued piece in 0 and D. 

Ch. I. — Contains 15 verses, lays down general duties of the four 
orders, and strictly prohibits passing any period of life without 
being in some one of the four orders. 

Ch. II. — Contains 53 verses, and gives rules for the daily conduct of 
10 the twice-born. The day is divided into eight parts, the first of 

which is to be devoted to cleansing and bathing the body, 
and the recitation of prayers ; the second to the study and 
teaching of the Vedas ; the third to the means of obtaining 
livelihood for himself and his family and retainers ; the fourth 
again to bathing and prayers ; the fifth to the distribution of food 
among gods, manes, guests and his own family ; the sixth and 
seventh to the hearing of Purd^as and Itihdsa (a history) ; and 
the eighth to worldly affairs and the evening prayers. Of the 
night, the first half should tie spent in recitation of the Vedas, 
20 and the other half in sleep. 

Ch. III. — Contains 31 verses, lays down the nine good and the 
nine bad acts, the nine secrets, the nine things that may be freely 
declared, the nine things that ought not to be given, and en- 
joins industry and gifts to proper individuals. 

Ch. IV.~ Contains 20J verses, and describes a virtuous and a bad 
wife, and the consequent happiness or misery on having Sudra 
wife respectively. Suttee practice is alluded to in vv. 18 and 19. 

Ch. V. — Consists of 13 verses, laying down rules for cleanliness and 
enjoining their peremptory observance. 

30 Ch. VI. — Contains 19 verses, and lays down rules for impurity on 
account of birth and death. The use of one word, viz., autaha 
for both kinds of impurity in v. 1 appears to mark the middle 
stage which prepared the way for its improper application at pre- 
sent to impurity on account of death exclusively. In v. 7 one 
who is a Brdhmana by caste, but not so by his actions, is men- 
tioned. 

Ch. VII.-— Contains 49 verses, laying down what constitutes Yoga, 
and the different duties of an ascetic. 

RemarJca , — Colebrooke says : Heroic history notices two personages 

40 of the name of Daksha, one son of Brahmd, and the other sen of 
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Prdohetas. A similar legend on the marriage of their daughters^ 
and which is evidently allegorical, is told of both ; it does not appear 
certain which of them is the legislator ; however, a law treatise in verse 
is dignified with his name^^ (see his Essays, vol. L p. 469). Now no 
warrant is given for the statement that ^ similar legend on the 
'marriage of their daughters is told of both' ; while a reference to the 
Bhigavata skandha iv. chapters i. to v. on the one hand, and Bh4gavata 
ekandba vi. chapter v., and Matsya Purina chapter v. show that they 
were distinct individuals, the one being styled Praj6pati Daksha, 
whose daughter Satl was married to Siva, and the other being called 10 
Pr4chetasa Daksha, one of whose daughters Aditi was given in marriage 
to Kasyapa. The first verse distinctly styles the author of this work as 
Daksha Prajdpati, so that one acquainted with the Pur^nic history of 
the Hindus could never confound him with the Prdchetasa Daksha. 
On reading the work, however, I find that its claim to such antiquity 
is untenable. The dvaitaj advaita and the dvaitd-dvaita doctrines are 
referred to in v. 44, and it is stated by Yajnesvara Sastri "in his Arya 
Vidya Sudh4kara on the strength of a work known as Sampradaya Pra- 
dfpa that the propounders of the dvaita doctrine flourished subseqiiently 
to Sankara charya about the thirteenth century of the Sam vat era (see 20 
pp. 228, 231, and 234). There is however no doubt about the genuine- 
ness of this production, for all the references to Daksha made by Hem4- 
dri in his Danakhanda, and by Nllakantha in his Vyavah^ra Maydkha, 
are met with in this work. 

The work has no reference to the civil law, nor does Daksha appear 
to be anywhere quoted on the subject. 


Gautama, 

There are two works ascribed to Gautama, viz., a Gautama Samhita 
and Vriddha Gautama Samhitd. 

I. Gautama Samhitd (A, B, C and D) is in prose entirely, and is 30 
divided into 29 chapters, one of which, viz., the 20th, is omitted in 0 
and D. The Mitdkshard of Haradatta contains no comment on the said 
20th chapter ; and so far supports the text in C and D. 

Oh. I. — Commences with laying down the authority of the Vedas and 
the works and practices of the Smriti writers, tlien speaks of 
the periods for Upanayana for different desses, anC lays down 
general rules of conduct for the Aryas. 

Oh. II. — Lays down the duties of men before and after Upanayana • 
and speaks of Samdvartana at the end of the studentship. 

Oh, III. — Describes in brief the duties of a BraJmachdrin (student), 4 
a hermit and an ascetic. 
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Ch. IV. — Lays down the different forms of marriage. 

Chs. V. to YII. — Lay down the duties of a householder in detail, and 
the avocations permitted to a Br^hmaija, when in distress. 

Ch. YIII. — States the privileges of a Brdhmana who is learned, who 
has forty Samshdras and eight Atmagunas performed on him, 
and who knows the Samaydchdra, or the customs of the people. 
The SamMras and Atmagunas are then named and detailed. 

Ch. IX. — The duties of a householder are resumed. 

Ch. X. — Describes the duties and th^ privileges of the different 
10 classes. 

Ch. XI. — Gives in detail the duties of a king. 

Ch. XI [. — Kelates to punishments to be imposed by the king for 
different offences. 

Oh. XIII. — Speaks of the duties of witnesses and the consequences 
of lying, 

Ch. XIV. — Eelatos to the impurity on account of death and birth, 

Ch. XY. — Relates to oblations to the manes. 

Ch. XYI. — Lays down the proper and improper times of the study 
of the Vedas. 

20 Ch. XYII. — States what articles are fit and unfit to be eaten, 

Ch. XVIII. — Duties of women are laid down. 

Ch. XIX. — Lays down generally the nature of penances. 

Ch. XX. — Describes how certain sinful actions in the past life pro- 
duce certain bodily defects and diseases, in order that the 
person affected by those diseases may be able to perform the 
appropriate penances. This chapter is omitted in C and D. 

Ch, XXI. — Lays down the manner in which persons are to be excluded 
from all intercourse. 

Ch. XXII. — Lays down the offences which degrade a man, 

30 Ch. XXIII, — Gives the penances for homicide. 

Ch. XXIY. — Do. for drinking spirituous liquors. 

Ch. XXY. — ^Lays down secret penances for un proclaimed offences. 

Ch. XXV J. — Describes penances for secondary sins. 

Chs. XXVII. and XXVIII. — Define the different Krichchhra and 
the Ch indr dy ana penances, 

Ch. XXIX. — Relates to the civil law on the subject of inheritance 
without anything like arrangement being observed. 

Bemorhs . — This is the work of Gautama which has been referred to 
frequently by Nilakantha in his VyavahdraMaydkha, and is the subject 
40 cctinmentary by Haradatta called the Mitdkshard. The general 
style of the work leaves no doubt on my mind but that the work is very 
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ancient. 1 am even inclined to place thia digest ot* Gautama before 
the present compilation of Mann’s institutes by Bhrigu , It must be 
clearly understood that I am laying down no general proposition with 
regard to the relative ages of Mann and Gautama themselves. As to 
that^ Manu’s priority to every other legislator is so universally admit- 
ted that I should hesitate before contradicting it. My contention, 
however, is that this circumstance is not inconsistent with Gautama^s 
having promulgated his institutes, (whethei* in their present form or not 
I cannot yet positively say) before Bhrigu's compilation of Manu was 
published ; for although Bhrigu styles himself as the immediate disciple 10 
of Manu, yet the work itself furnishes abundant evidence to show that 
considerable time had elapsed after Manu, before Bhrigu undertook 
to collect and arrange his institutes. The most cogent argument in 
support of this position is supplied by tho evidence of the language of 
Bhrigu^s compilation, which is quite classical ; while Manu, whose insti- 
tutes he professes to epitomize, is a Vedic personage^ mentioned in a 
work which is written in Vedic Sanskrit. 

I base the claim of Gautama to the said antiquity on the following 
considerations : I. — Every chapter ends with the last word invariably 
repeated. As tho commentator Haradatta explains, and as my know- 20 
ledge of the way in which tho Br/lhmaiias and Sdtras are recited 
by Vaidikas to this day, warrants the inference that this repetition is 
intended merely to mark the end of a chapter. Such a contrivauce 
for this purpose plainly speaks of a time when the work in its present 
form Was addressed to hearers and not to readers. The same cannot be 
said of Bhrigu’s version of Manu. II. — There is one earlier legislator 
that has been referred to by Bhrigu under the name of Utathya4anaija 
(son of Utathya) and explained by Kulldka to be Gautama (see Manu 
chiiii. v. 16). III. — Municipal law both in its civil and criminal branches 
is in a much less developed state in Gautama than in Bhrigu, IV. — The 30 
three classes of the twice-born arc separated by wider gulfs in Bhrigu’s 
time than in that of Gautama, for Gautama as a rule lays down ordi- 
nances without making distinctions such as are observed in Bhrigu. 
Compare for instauce Bhrigu’s allotment of the eight kinds of marriage to 
the four classes, (see Maim ch. iii. vv. 22—26), with the deliveraucu 
of Gautama on the subject iu ch. iv., where, after enumerating the eight 
kinds of marriage, ho has no remark to make savo that* the four first 
according to some, and tho six first according to others, are the ap- 
proved forms. V. — Tho absence of that systematic arrangement iu 
Gautama which is observable in Bhrigu is an argument in the same 40 
direction. VI. — The primary position among the four orders being 
assigned by Gautama to the order of the householder (see ch, iii.), and 
' See the Tahtirfya Sanihita II. 2, 10 and the Chhandoga Br^hmaua. 
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praiigraha (acceptance of a gift) being mentioned by him as the least 
efficacious duty of a Brahmana which was to be availed of in the last 
resort under distress (see ch. vii.)> indicate a society more energetic 
and progressive than that depicted by Bhrigu. 

It is usual in this work to note dissenting opinions by the words 
ityehe (so [say] some), so that dharmasdstra was a topic of discussion 
oven before Gautama. 

Vriddha Gautama (A) consists of twenty-two chapters. 

I. — On the enquiry of some hearer, Gautama narrates a dialogue 
between 'Yudhishthira and Krishna* Yudhishthira requests 
instructions on dharma sacred to Vishnu. Krishna begins by 
expatiating on the observance of dharma ; and states some of 
his own attributes. The chapter consists of 72 verses. 

II. — Consists of 42^ verses ; and states what acts on the part of 
the different classes secure to them eternal bliss. 

III. — Contains 93 verses, states proper and improper recipients 
of gifts ; and lays down that the best passport to heaven is gifts 
to a Brdhmai;ia. 

IV. — Contains 58 verses* and states the observances whereby a 
Brahmana emancipates himself and others from eternal perdition. 
V*— Contains 123^ verses; and relates the horrors of the passage 
from this world to the regions of Yama and of the punishments 
there inflicted, Yudhishthira gets frightened at the account, 
and enquires after the means of salvation. Gifts of various kinds 
and devotion to Vishnu or Siva are enjoined for the purpose. 

Cb. VI. — Contains 174 verses. Different gifts are again mentioned> 
among which is that of land ; and in connection therewith the 
texts of BrihaspUti and Vydsa are quoted (see vv. 127 and 136 
in part II. page 541 ). 

30 Ch. VII, — Contains 134 verses, and states the merit of giving a pair 
of bulls, and the worship of sacrificial fires, and prdyopavesana 
(abstaining from all action in view of death), and contemplating 
on the divine essence. 

Ch. VIII. — Contains 120J versos, mentions the five great sacrifices, 
the observances at the time of bathing, the kinds of flowers 
acceptable and objectionable to gods, the worship adopted by 
Vaikhdnasa and the followers of the Panchard tra; and the vmea 
in the different castes. 

Ch. IX* — Contains 84 verses, and lays down the rules with regard 
to the gift of a kapild cow.^ The last 9 verses are in the 
Upajdti metre. 

^ For the vnrious kinds of kapild, sec the Ddnachandrikd (L 20 p. 1.) quotinsr 
Tardha Purdna on the subject* 
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Ch. X. — Contains 120 verses, and states further rules with regard to 
the gift of a ka'pild cow, the proper times for different^ observ- 
ances, proper and improper persons for invitation at a Srdddha, 
and acts which lead to heaven and to hell. 

Ch. XI. — Contains 37 verses, and mentions acts which are considered 
equal to the slaying of a Br^hmana, the merit of feeding people^ 
the persons whose food should not be penrtaken of, and the differ- 
ent merits of different gifts. 

Ch. XII. — Has 52 verses, and lays down the duties of an ascetic, the 
proper recipients of a gift, and the merit of feeding people. 10 

Ch. XIII. — Contains 34 verses, gives directions as to the taking 
of meals ; and states the merit of offering grass to cows and 
giving sesamum and sugarcanes. 

Ch. XIV. — Contains 66^ verses ; commences with the exemptions of 
men from the performance of ordinary duties when in distress ; 
states the qualification of a good Brdhma^a, and professes to 
give a summary of dharmasdstra by referring to Manu and the 
sources of law. 

Ch. XV. — Contains 98i verses ; treats of the different sacrifices to 
the domestic and the Vedic fires, stating amongst other things 20 
that everything under the sun is made for sacrificial purposes. 

Ch. XVI. — Contains 48 verses, and describes the chdndrdyana pen- 
ance. 

Ch. XVII. — Contains 68J verses, and states the merit of being an 
ekahhuJcta (one who takes meals once daring twenty-four hours) 
in the several months of the year. 

Ch. XVni. — Contains 48^ verses, states the merit of hiiving a single 
meal during the day throughout one year ; and of observing 
fasts on the twelfth lunar days of the several months. 

Cb. XlX.-^Contains 45 verses, and states the merit of gifts during 80 
an eclipse, a vyatipdta, &c. and of the sight of Asvattha {Fims 
religiosa). Acts which reduce a Br^hmana to the position of a 
Sddra are enumerated. 

Ch, XX. — Contains 47^ verses, and states the different means of 
salvation. 

Cb. XXI.— Contains 32 J verses, inculcates faith, and advises re- 
spect being paid to the votaries of God and to the followers of 
those votaries. 

Ch. XXII. — Contains 47^ verses, states that there is nothing more 
repulsive to God than the recitation of the Vedas by the 40 
^hdra ; and that the .best way to attain salvation is to worship 
God in real faith. 
o a 
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After tliis^ the assembled aadience parted ; Krishna went to Dvdrak^^ 
and Yudhishthira followed the rules laid down in this work. 

Remar Jc8 . — I confess I do not see why this work is styled Vriddha 
Gautama ; for there is nothing common between it and the Ghbutama 
Samhit^, either in style or subject matter. I amindeed puzzled as to why 
the present work should even be named after Gautama ; for the whole 
work is a dialogue between Krishna and Yudhishthira, and Gautama 
is connected with it only as narrating the dialogue* (it does not 
appear to whom). The existence of a Vriddha Gautama and a &loka 
10 Gautama (a metrical Gautama) is indeed indicated by extracts made from 
them in the Vyavah^ra Maydkha, the Achdramddhava, and Hemddri,® 
But none of those references are to be met with in this work, so that I 
have very little doubt this work is entirely different. An examination 
of its contents shows that it omits all mention of Vyavahdra and 
J?rdya8chitta, and touches on A'chdra alone, and that too very 
meagrely. The different duties of the classes, including the duties of 
the king, and the orders, the different samsTcdras, and the like branches 
of ritual are all passed over, while the subject of gifts is dilated upon 
to a disproportionate extent. The work seems to be made up from the 
20 different Puranas,® where the subject of dharmasdstra is very partially 
noticed. That it is a recent work is clear from its mentioning the Vaish- 
nava sects of Vaikhdnasa and Pdnchardtrika (see v. 88 of ch. viii.) and the 
Vydha of Rdnidnuja (see v. 93 of eh, viii., and compare the Sarvadarsana 
Sahgraha p. 55). It is evidently sectarian; for it professes to give the 
Dharmas sacred to Vishnu alone, and is styled at the end of each chap- 
ter as a Vaishnava Dharmasdstra . The author of it, however, was a 
very tolerant Vaishnava; and gives to Siva as high a position as to 
Vishnu (see ch, iii. vv. 17 and 30; ch. v. vv. 122 and 124; ch. vii. v. 
125). 

30 General Remarks, 

In regard to the age of the author of this Smriti we have no 
means to ascertain exactly which Gautama it was who composed the 
present Smnti. There are several Gautamas mentioned in the Mahd- 

^ See the first two verses : — 

! 1 IRT I TO TOT -4 II 

* Let me here note that quotations from Vriddha Gautama, that have been noticed 
by me, show that work also to be metrical ; so that I do not know that 6loka Gautama 
may not be another name for Vriddha Gautama. I have however mentioned them above. 

40 distinct because the Ddnakhnnda of Hemddri quotes, from both Vriddha Gautama and 
6loU G»uUma (Hem&dri : pp. WsS, 472. 636, 699, 742, 757, 1029 1039, for Vriddha 
Gautama ; and p, 91 for 6loka Gautama: Cal. Ed., tiamvat 1930). 

* Bee for example vv. 47 to 81 in chapter ix. of Vriddha Gautama which in the Ddna* 
chaadrikd ofDiv&kara (see 1. 20 p. 1) are referred toVdrdhaFvr&na. 
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bli^rata and the Rdm^yana. There is one Gautama who is one of the 
Saptarskis (seven sages) for the present Manvantara or age (see the 
Bh^gavata Purina skandha viii. oh. 13 v. 5, and AsvaMyana Sranta 
Sutra p, 891 ).‘ His wife’s name was Ahaly4. His son was Sat4nanda^ 
who was the priest of Siradhvaja, king of MithiM of the Janaka 
dynasty, who was the father-in-law of Rami, son of Dasaratha. The 
hermitage of this Gautama was in the vicinity jbf Mithili (see v. 1 1 ch. 48 
Bilakanda R^miyana). Further on in the l?im(iyana Uttarkinda ch. 
Ixxiv. V. 4, one Gautama is mentioned as residing at the court of Rima ; 
and is likely the same as the one above mentioned. It is a pity that 10 
the ancestry of this Gautama is not given in the Rimdyana either in 
the Balakanda chs. 48 and 49 ; or in the Uttarakanda ch. 30, where the 
same story is again referred to. All that can be gleaned from a re- 
ference to the enumeration of the Pravaras (or distinguished persons of 
a family), is that Gautama was a descendant of Ahgiras. There is an- 
other Gautama that is described as the twenty-first Vy^sa or compiler 
and arranger of the Vedas of the present Manvantara, the present 
Vydsa, who is the twenty-eighth in number, being Krishnadvaipdyana 
(see Devi Bhiigavata, skandha i. ch. iv.). There was a third Gautama 
who appears to have resided on the banks of the Godavari, probably 20 
where Nasik now stands ; and after whom that river is named to this day 
as Gautarni, (see Adhydtma Ram^yana Aranya k^nda sarga iii. v, 47 
and Siva 'Purdna Jndna kdnda chs. 60 to 52). A fourth Gautama 
is mentioned in the Br4hmana of the Black Yajur-veda.® There is a 
fifth Gautama who is said to have resided at the court of a descendant 
of king Vena, whore Atri had gone to request a gift (see Mahabhdrata 
Vanaparva cli. 185)\ There is a sixth Gautama who is mentioned as 
one of the sages who surrounded Dyumatsena, the father of Satyavat 
and the father-in-law of S^vitri (see Mah^bh^rata Vanaparva ch. 298). 
There is a seventh Gautama who is known as the son of a rishi called 30 
Dirghatamas and nephew to Brihaspati (see Mahabharata Adiparva ch. 
104). This Dirghatamas further appears there as a contemporary 
of king Bali, son of Sutapa, and a descendant of Ayu of the Lunar 
dynasty. Another version of this story as given in the Matsya Pur^ija 
(see ch. 48 v. 63) makes Gautama the younger, brother of Dirghatamas. 
Now although it cannot be definitively said which of these Gautamas 
was the legislator, yet I presume it is the last who is the author of the 
Smriti. Assuming, as indeed is very likely, that the Gautama mentioned 

^ This text in Asvaldyana with regard to the Saptarskis is attributed by the 
Nirnayasindhu (gee parichchheda iii. first half 1. 27 p. 1) to Baudh^yaoa on the 40 
authority of the Pravaramiuljari ; but this opinion has apparently very weak foun- 
dation. 

* It must be noted that it is Qotama and not Gautama who occura in the l^ig-veda, 
or is known under another name of Akshap4da, as the founder of the Ny6ya (dialec- 
tic) school. 
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by Bhrigu was the writer of the Smriti, I find that a certain opinion is 
quoted in Mann ch, iii. v. 16 as being that of Utathya tanaya (son of 
Ufcathya) who is explained by Kiilldka to be Glautama. This is to a cer- 
tain extent supported by the A4valayana ^rauta Sdtra (second half, vi., 
xi.> 1, page 878, Cal.)^ where he appears as a Pravara Eishi descended 
from Utathya. From the preceding remarks it will also appear that the 
last G^autama according to one version (viz., that of the Matsya Purdna) 
is thp son of Utathya, and according to another, he is the grandson of 
Utathya ; for Dirghatamas and his brother Brihaspati were the spns of 
10 Utathya. Whatever the value of this conjecture, one thing is certain, 
that Gautama is one of the oldest law-givers, and had at one time para- 
mount authority as a legislator after the time of Manu. ' 


^dtdtapa. 

There are three works under the name of Sdtdtapa— viz., a Samhitd, 
a Sipriti and a Vriddha ^^tdtapa Smriti. 

I. Sdtdtapa Samhitd (A and B) is divided into six chapters. 

Oh. I. — Contains 81 verses; opens with a statement that sins are of 
three kinds, viz., the primary sins, secondary sins, and sins ; adds 
that sins, if unexpiated, result in certain stains on the body, and 
20 produce diseases for seven, five and three lives respectively, and 

that the remedies for sins consist in japa (secret repetition of 
'holy texts), worship of gods, sacrifices, and gifts. Then 
commences a regular diagnosis of several diseases in reference 
to the patient's acts in a former life ; and the different penances 
and remedies for the same are mentioned. Nivartana and 
Qocharman are mentioned as certain measures of land.*^ 

Oh. n, — Contains 57 verses, and lays down the evil effects of the 
slaying of a Brdhmana and the remedies for the same. Hari- 
vamsa is referred to in v. SO. The present permutations of Eudra, 
30 Laghu Eudra, and Mah^rudra are referred to in vv. 31 and 82. 

Oh. III. — Contains 22 verses, and describes miscellaneous sins, their 
effects and penances. 

Oh. IV. — Contains 82 verses’and relates to theft. 

Ch. Y. — Contains 89 verses and relates to prohibited intercourse 
with women. 


' Sec Para^ara Smriti ch. i. v. 23 ; — 

fif 5 ’tir<pri I inr? i!?Tfg#f%nTi 'iranT' ?i<ti tl 

• See. ch. i. vv. 14 and 15 

inPfqt. 


40 
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Oh. YI. — Contains 51 verses, and lays down penances for those who, 
owing to certain inauspicious kinds of death, are excluded from 
heaven. 

Remarks , — ^The colophon of each chapter styles the work as a Karma- 
vipdka, as indeed the above analysis will show it really is. This does 
not appear to be the work of Sdtatapa, which is often referred to by 
modern treatise-writers on Dharmak&stra. 

A Karmavipdka of S^t^tapa is described by Dr. Rajendralal Mitra 
in his ^ Notices of Sanskpit Manuscripts,' vol. II. p. 4 ; the open- 
ing verse whereof tallies with the opening verae of the present 10 
work. The colophon of that work shows that it is a dialogue be- 
tween Yasishtha and Bhrigu, and contains 87 chapters. It appears 
to me not unlikely that the present work is only a portion thereof, 
inserted into the Calcutta and Benares compilations of Smritis because 
it bears the name of S4t4tapa. The circumstance that the last verse 
represents this work as addressed by ^^t^tapa to his pupil Sara- 
bhahga, while the other work is a dialogue between Yasishtha and 
Bhrigu, must be admitted to be opposed to the above supposition ; 
unless it be that the said last verse is detached from some other work 
and wrongly fastened to the work under consideration. 20 

The Purdnic history furnishes no account of S4tdtapa ; and the only 
description we have of Sarabhahga is that ho was some Bishi who 
met Bdma in the Dandaka forest (see the B4m4yana, AranyakSnda 
ch. V.) 

II, Sdtdtapa Smriti (C and D) opens with a prose passage, which is 
followed by 139 verses. The prose passage begins with penances for 
certain sins, and ends with an enumeration of secondary sins. Then 
follow ordinances on marriage, the performance of Yaisvadeva, hospi- 
tality to guests, a few minute details of daily life, oblation to the manes, 
and penances for certain sins. 3() 

Remarks , — The mixture of prose and verse in this work is different 
from that which we see in earlier Smriti works ; where the main por- 
tion is in prose, and verses are almost Invariably brought in as extracts 
from traditional lore to support the statement of law made by the author 
in prose. In the present work we find a small passage at the beginning 
in prose, and then follows an uninterrupted series of verses on entirely 
different topics ; so that it is more than likely that the prose passage is 
a subsequent interpolation into the original metrical work. I have not 
met with any quotation from ^dtdtapa, which is in prose ; while quota- 
tions from the metrical Sdt^tapa do occur in the Nir^ayasindhu and 40 
the Samskdrakaustubha (see Nirnayasindhu pariehehheda iii.,'^ First 
Part !• 80 p. 1., and 1. 159 p. I of the Samskdrakaustubha). 
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Verse 100 shows tliJit this work was written after the development of 
the post-Vedic trinity of Brahma, Vishnu, and Siva.* 

III. Vriddha S^t^tapa Smriti (C and D) consists of 63 verses ; and 
contains rules on penance, purification, and impurities- 

There are two small prose passages after v. 8 and v. 57. 

Bemarks , — This work is clearly not the production of the same 
author to whom the abovementioned works are ascribed ; for the 
opening verse designates the author as Vriddha Sdtiitapa- ; and Sdta- 
tapa is quoted from in v. 18.^ Thus the designation of this Smriti 
] 0 invalidates two theories advanced in reference to certain names of 
authors being preceded by Vriddha., viz. — I., that the prefix Vriddha 
to the name of an author indicates the same individual at an advanced 
age (see the comments of the Viramitrodaya on v. 1 of the Ach^rddhy^y a 
of Y4jnavalkya) ; and II., that the said prefix indicates an earlier per- 
sonage of the same name. 

The opening verse above referred to also shows that the present 
Work professes to be an epitome of Smritis and Tantras, and not to bo 
an independent work, and yet it must be considerably old, for Vriddha 
S^itittapa is quoted by Apardrka (see Nirixayasindhu parichchheda iii. 
20 First Part 1. 14 p. 2 ) and by Sahkardchdrya in his Bhdshya on the 
Vishnu Sahasraudma. 

The present work appears to be incomplete though genuine; for 
while the reference in the Nirnayasindhu sraddha chapter 1. 37 p. 1 
is met with, those in the same work in parichchheda iii., First Part 
1. 14 p. 2 and sraddha chapter 1. 38 p. 2 are not. 

Va Jut id karma Sdstra is mentioned in v. 43.'‘‘ Does it mean the 
dliamamdra laid down in the Vahni or Agiii Purd»\a ? It may be 
noted that both Agui Parana and Vahiu Purdna are quoted as distinct 
works by some writers. (Seo Hemddri^s Ddna Khanda, Oal. ed.) 

Vaaislitltd. 

Vasishtha Samhitd (A, B) consists of 21 chapters,^ and is mixed prose 
and verse. 

^ The verse runs as follows : — 

* It runs as follows 

f Ill 

^ It runs as follows : — 

w'fiisrr I 1 1 

^ The verse runs thus : — 

* I have got in iny collection a copy of this Samhita, which contains 28 complete 
chapters, and leaves the 29th incomplete ; while the text of the same Samhitd, as given 
in the edition published at Benares writb a commentary in Sdka 1781, contains 30 
chapters. 
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Ch. I. — Lays down Sruti, Smriti and usajife of the learned as the 
sources of law, defines the limits of Ary^varta, and notices 
two other definitions thereof. Bh^llavins* are quoted from. 
Manu is cited as an authority for upholding usages of the coun- 
try, the class and the family. The five primary sins are men- 
tioned. The Brdhmana is declared to be the head of all the 
classes, and the king is enjoined to take a sixth of the produce 
as his share. 

Ch. II. — Enumerates the classes and lays down their occupations. 
The rates of interest to be received from debtors of different 10 
classes, and the furthest limits of interest, are laid down. 

Ch. III. — Lays down the study of the Vedas for the twice-born, 
enumerates the felons^ describes the duties of a student, and the 
means of purification for different things. Manu and Praj^pati 
referred to. 

Ch. IV. — Notices tho origin of the difterent classes from the different 
parts of Virdj, as given in tho Purushasukta in the tenth 
Mandala of the Rig-veda. The ceremonies necessary on the 
advent of a guest, impurities on account of death and birth, and 
funeral ceremonies are then spoken of. Manu and Gautama 20 
are referred to. 

Ch. V. — Lays down the duties of women ; gives tho story of Indra's 
killing Tvashtri, and the boon^ given to women by the latter. 

Ch. VI. — Contains 34 verses and one small prose passage, and de- 
scribes purificatory rites. In v. 33 Sishta (learned) Brdhraanas 
are defined. 

Ch. VII. — Enumerates the four orders, and lays down the duties of 
a Brahmach^rin. 

Ch. VIII. — Relates to marriage. 

Ch. IX. — Relates to the duties of a hermit. 30 

Ch. X. — Relates to tho duties of an ascetic. 

Ch. XI. — Relates to the duties of the householder. Yama and 
Manu are referred to. A few directions with regard to obla- 
tions to the manes and the duties of a Brahmach4rin are given. 

Ch. XII. — Relates to the duties of a Sndtaka, Vdjasaneyaka (here 
used to signify the Satapatha Br4hmana of the White Yajurveda) 
is referred to. 

Ch. XIII. — ^Relates to the study of the Vedas, lays down the proper 
and improper days for study. 

^ At to who these are, tee Max Muller’s History of Sanskrit Literature, pp. 11^3 ahd 40 
364, second ed. 

* This boon is referred to by Yijaafalkya in ch. i. v. 81 (sec above p. 172), 
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CH. XIV.*— Relates to things fit and things unfit to, be eaten. 

Ch. XV. — Relates to adoption, and the excomn^unioation of an 
outcast and the penance to an outcast for restoration to his 
community. 

Ch. XVI. — Four chapters commencipg with the sixteenth relate to 
the civil law. The duties of a king, the kinds of proof, things 
that cannot be given, evidence of witnesses, and suretyship are 
treated in order. 

Ch. XVli. — ^The necessity of having issue, the different kinds of 

10 sons, their definitions and their capacity to inherit, partition 

among brothers, the shares of sons by wives of different castes, 
the maintenance of the impotent, the insane and the outcast, 
the details of Niyoga, the circumstances under which a maiden 
may be remarried, the succession of sapindaB, the preceptor, the 
pupil and the king in order, in the absence of sons — these are 
brie:5y treated. 

Ch. XVIII. — Enumerates certain mixed classes ; prohibits the 
recitation of the Vedas in the presence of Sddras, likeniner the 
^ddras to a corpse. Verses from Yama are quoted. 

20 Ch. XIX. — The duties of a king are again taken up. A king is 

enjoined to ascertain the usages of the country, the caste, or 

the family, and compel his subjects to adhere to them. Manu 
and Yama are quoted from. 

Ch, XX. — ^Relates to penances. Vasishtha ordains penances only in 
the case of offences unwittingly done, and notices an opinion of 
others who say that penances remove sins whether done know- 
ingly or otherwise. The offences for which penances are laid 
down are mostly adultery, manslaughter, and drinking spirituous 
liquors. 

30 Ch. XXI. — Punishments are laid down for adultery where the male 
is one of a lower class. Parading the culprit on the back of an 
ass occurs here as a punishment. 

N,B, — As already stated, this text is incomplete, and omits nine 
chapters, seven of which are a continuation of or penances, 

and the last two treat of different kinds of gifts and the different 
degrees of merit resulting therefrom, 

Memarks , — There can be no doubt as to the genuineness of this work, 
for it is the one which contains all the extracts taken from Vasishtha 
by the Vyavahdra Maydkha. It appears to me that this is a very old 
40 Smfiti, and was composed like that of Gautama before the present 
compilation of Menu’s institutes by Bhngu. My grounds for this 
position are the same as those given in my remarks on Gautama 



329 


Samliit^. Vasishtha I's referred to by Bhriga (see Mana cb. viii. 

V. 140), who approves of Vasishtha^s law on the subject of the 
proper rate of interest, contained in the last verse of chapter iii. 
Manu is indeed frequently quoted by Vasishtha ; but this circumstance 
is not inconsistent with my conclusion ; for, as elsewhere stated, it is 
my opinion that considerable time must have elapsed between Manu 
and his compiler Bhrigu. Manu, H4rita, Prajiipati, Yama and Gautama 
are referred to as earlier writers. The eleventh chapter of this work 
fhrnishes a clear refutation of the theory of those that think that the 
Society in India is perfectly stationary, and that the law laid down by 10 
ancient Rishis is observed at the present day without the slightest 
change. For transgressing the limit of age laid down for Ufanayana^ 
Vasishtha has laid down a penance named TJdd&lalca, which has no 
place in the more modem treatises of Hem^dri and the Vratar^ja of 
Visvandthabhatta, the Vrat4rka of Sahkarabhatta, son of Nilakantha, 
and the Vrata Kaumudi of Sahkarabhatta, • son of Ball41a. It is these 
last works that now entirely govern the observances of the Aryans of 
the present times in respect of vratas. 

General Remarks, 

There appear to have been several Vasishthas; and it is hard to 20 
say which Vasishtha it was who composed the present work. The 
first Vasishtha was one of the ten Mdnasaputras of Brahmd (see 
Bh^gavata Purina skandha iii. ch. xii. and Matsya Purhpa ch. iii. vv, 6 
and 7) and of the saptarshis, or the constellation of the seven sages of 
the present Manvantara (see Bhdgavata Pur^pa skandha viii. ch. xiii.). 

In this last capacity he is worshipped with the recitation of the Rig- 
veda VII., 33, 11. He is the reputed seer of the seventh Mandala of 
the Rig-veda. The second Vasishtha was the priest of King Ikshvdku 
of the solar dynasty. This Ikshv^ku was the eldest of the ten sons of 
the present V^ifvasvata Manu (see Bh4gavata Purina skandha ix. ch. vi. SO 
V. 4). He was also the preceptor of Ikshv4ku^s son named Nimi ; but 
Nimi at one time having superseded Vasishtha in favour of Gautama, 
Vasishtha and Nimi cursed each other, and both met their end (see 
R^m^yana Uttarakdnda sarga 55 to 57). The son of this Nimi, named 
Mithi, founded the Janaka dynasty, and reigned at Mithilfi under 
the preceptorship of Gautama. The third Vasishtha wm the son 
of Mitrfi Varupa, and became preceptor to Vikukshi alias Sa^dda, son 
of Ikshv^kn. This Vasishtha had a son named ^akti amd a grandson of 
the name of Pardi^a (see Matsya Purdpa oh, 200). The antagonism 
between this Vasishtha and Visvfimitra may be learned from a reference 
to It6mfyapa B^lakfip^ sarga 55 to 67. There was another Vasishtha 
who als( had Vi6v6mitra for his ootemporary, and who was preceptor 
to Dasaratha and Bdma of the solar dynasty. Two distant descendants 

p9 
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of IksHydku named Kalm^hapdda and Harischandra also had Vasislithas 
for their preceptors. 

He is the founder of a goira and is also a pravara. There is a 
Tantra ascribed to Vasishtha^ and the word Vasishtha occurs in the 
Ganapdtha of Piinini in a Gaiaa named Karn^di. There is a Pur&^a, 
viz.^ Y^sishtha Lihga Parana and an astronomical work named Yasishtha 
Siddhdnta. 
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APPENDIX. 


II. 

PUBLIC CHARITIES. 

Sir T. Strange in his chapter on Property thus speaks of religious 
endowments ; — 

Of the property of Religious Institutions, and of that partaking of 
Jura Regalicu, something will be incidentally said in parts of this work-- 
in which a reference to them connects with other subjects of discussion j 
materials, concerning them, that are accessible, being too scanty to 
admit of any extended investigation/^^ ^0 

And again he observes at page 161 of the same volume 
It may be added here, that the lands endowed for religious pur- 
poses are not inheritable at all as private property, though the manage- 
ment of them, for their appropriate object, passes by inheritance, sub- 
ject to usage ; as in the case of many of the religious establishments 
in Bengal, where the superintendence is, by custom, on the death of 
the incumbent, elective by the neighbouring Mohunts or principals of 
Other similar ones/' 

Mr. W. H. Macnaughten (chap. I.) divides property into four kinds — 
real, personal, ancestral and acquired ; but amongst tt'>se public chari- 20 
ties as a distinct class do not appear.® Colebraoke's Digest® cites two 
verses of Ydjnavalkya in regard to Brd^anas whom the king is to 
provide, and who are to behave in a certain way in regard to royal 
gifts. A text of Brihaspati referring to the same subject follows. 

The Viva da Chintdmani speaks of the resumption of a gift for 
religious purposes, when the donee has not applied it to the proper 
object.^ He also treats of the punishment of persons who defile public 
thoroughfares, or throw impure things by the side of gardens and water- 
courses whether the last two are dedicated to the public does not ap- 

' Strange’s Hindu Law, vol. I., p. 32. gQ 

* Vol. I. p 1 ; see also vol. II. p. 305, where a sale of Devatara lands (called some- 
times Devutter, Dewutter, &c. ) is declared void on the authority of the Bhigavata 
Purina) ; but that seems to be the only case on this subject in that volume. 

® Vol II. 52, 53 (3rd ed. Madras). See above cb. ii. Part II. vv. 185, 186, p. 230. 
The text from Brihaspati is partly translated at p. 130, Part II. lines 2-^8. 

* Babu Prasanna Kumir Tagore’s Translation, p. 223, Manu VIII. 212. See 
Rulldka’s Comments. 

* Id., pp. 125, 126. 
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pear^ but most probably they are intended to represent private property. 
In the section in regard to the non-performance of agreements the 
following passage occurs — ^'Brihaspati says that the villagers, work- 
men, Br^hmanas, &c. shall frame certain rules for redressing public 
grievances and performing good deeds” ; but there is nothing specific 
herein. Mr. Mayne in his valuable work on Hindu Law and Usage 
summarizes the present law on the subject.* I give below an extract 
therefrom. 

I append in a note other authorities so far as they are available.* The 
10 writers abovementioned have not treated the subjects of pratUhthd 
(institution) and utsarga (renunciation) in connection with public 
charities, such as temples, wells, tanks, reservoirs, groves of trees, dhar- 
mas4Ma, ffrapds (places for supplying water), and the like. In order 
to supply the want, I propose to write a few lines. 

The Br^hmanas, like the priestly class of all ages and countries, have 
a great deal to answer for. But it is hardly correct to say that 

^ Babu Prasanna Kum&r Tagore’s Translation, p. 108. 

* See Mayne on Hindu Law and Usage, chap. 12, pp. 351 to 356. The re- 
marks which are referred to above run as follows :— *** The devolution of the trust upon 
20 the death or default of each trustee depends upon the terms upon which it was 
created, or the usage of each particular institution, where no express trust-deed 
exists. Where nothing is said in the grant as to the succession, the right of manage- 
ment passes by inheritance to the natural heirs of the donee, according to the rule 
that a grant without words of limitation conveys an estate of inheritance. The pro- 
perty passes with the office, and neither it nor the management is divisible among the 
members of the family. Where no other arrangement or usage exists, the management 
may be held ia toms by the several heirs. Sometimes the constitution of the body vests 
the management in several, as representing different interests, or as a check upon each 
other, and any act which alters such a constitution would be invalid. Where the head 
30 of a religious institution is bound to celibacy, it is frequently the usage that he nominates 
his suoceaaor by appointment during his own lifetime, or by will. Sometimes this 
nomination requires confirmation by the members of the religious body. Sometimes 
the right of election is vested in them. In no case can the trustee sell the right of 
management, though coupled with the obligation to manage in conformity with the 
trusts annexed thereto.’* [The Notes are omitted.] 

» Prof. Tar&nitha’s Kofia p. 1000; OT p. 2164; P* ^^76; 

Manu iV. 226, 227, see Kulldka’s Comments, uaf 78, p. 1. (Grady’s Ed. p. 22); 
Matysa PuiA^, vol. I. Adhydyas 67 and 68, pp. 439—460 about wells, tanks, and 
other water-works and about groves of trees, (Bombay Ed. 1870), Jgni Purina, 
40 Adhydya 64, p. l91, vol. 1 . ; AivaUyana Grihya Sutras — Parilishta Adhydya IV. 
khandas I'lO, pp. 333-44, Calcutta ed. ; Bbigavata Purdi^a, skandka X. Adhydya 
62, V. 40 leaf 9, p. I ; Likhita Smritif p. 375, Calcutta ed. ; Brihatsambitd of Vardha- 
mihira, Adhydya 65 and 56, pp. 302-310, Calcutta ed. 

Cowell’s Tagore Law Lectures for 1870, pp. 65— -71 ; Shamacharan Sircar’s Vya- 
vasthd Darpai^a, (2nd. ed.) pp.323 — 332 ; F.E. Elborling’s Treatise on Inheritance, Gift, 
Will, Sale and Mortgage, Madras, 1856, paras. 205, 206, 270, 330 (4); Mr Justice 
Strange’s Manual of Hindu Law, para. 280 (I), and para. 282 ; Regulation XIX. of 1810 
(Bengal) j Regulation VII, of 1817 (Madras) ; Act XX. of 1863; Act XXII. of 1867- 
For Bombay see A. K. Nairne’s Revenue Hand Book, pp. 374 — 386 (2iid ed.) ; Bombay 
50 Act VII. of 1865. 
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gifts for religious and charitable purposes were naturally favored by 
the Brdhmanas.'^^ It seems to me that such things have had their origin 
in human nature. So far as the ancient Aryan writers could, they appear 
to have discouraged the reception of gifts*; and the care with which the 
selection of donees was once ordered’ to be made, would be com- 
mendable under any circumstances. It appears that it was charity and 
the merits to be acquired thereby that induced these endowments. 
The true popular sentiment may be summed up in the following lines : 

HRHTt I 

: II 10 

Translation ; — The essence of the essence extracted of the 18 Pur%as 
is [that] service to others produces puny a (virtue), and injury to 
others [produces] sin.^^ 

In course of time, deterioration set in. Still the original principle 
lives, though it will avoid noise and fashion. Charities like those 
above mentioned are termed PMa, and they are generally coupled 
with Ishti (sacrifices) in some of the oldest works. Thus in the 
Rig-veda Samhit^, IsJitdpMa (sacrifices and charities) are described as 
the means of going to heaven.^ In the Taittfdya Aranyaka,® both Ishta 
and Pdrta are also used almost in their present significations even 20 

^ Mayne, p. 361. 

» Ydjnavalkya, ch. ii., 202, 213, (Part II. pp. 1S6, 187); Manu IV. 186 Grady^s 
ed. p. 88. 

* YAjSavalkya, ch. i. 200, 201 (Part II. p. 186) ; Manu IV. 190, 192, 193, Grady’s 
ed. p. 89). 

Again I 

\ II 

* Maadala X., 14, 8 ; — 

3=^5^>ll 80 

MAdhava’s commentary on this runs as follows ; — 

^ qT*r arjt- fsii% WrflTff- 

ifsiiijiH I (TtTf?r#r 

.)i'i*i^|<riT! gW’^l w*?r I g^’hiT 

II (see Max Muller’s edition vol. V. page 437.) 

* Prap^thaka X. AnuvAka 1, 6, ** SAyapa explains it thus ; 

“ ‘fj’ vWr I ^ I r® ” 

Further, Amarasimha defines these as follows - 

Kinda II. varya 7, v. 27 : — 

lli'^^fl!g^q^c(Tfnf^*T?:ll 40 

Commentary : — 

II sTc-urgi^ Bftt I I I 

Rf<T?^i”l 

See Bombay edition p. 172. 
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more definitively than in the Itig-veda. Hem^dri in hia B^nahha^da 
quotes Sahkha/ the S^maveda, Vy^sa and Nfirada in support of these 
gifts, Kamalakara derives the authority for dharmasdlAs and 
Mathis,* tanks, groves of trees, and other charitable works from the 
highest sources. In his PilrtakamaMkara, he lays down the ceremony 
of utsarga (renunciation) in favor of the public. In his work onDinas 
(gifts), entitled D^nakamaldkara he directs, like other Prayoga 
writers, that dana may be bestowed in water ; and when there can be 
no recipient as in the case of Mathas for Sannyisins, the ofiering water 


10 ^ Pp. 19 and 20, Calcutta ed. 1873, the passages are as follows : — 


I ?TFTr n i li 

I ^ i II 

I I ^ l( 

rTTt ^ II 

^ ^ I ^ II 

Translation : — 

^aiikha— The service of the sick is declared to be purta. 

20 Vy4sa— PiisA^anwf (a small well near a tempje with flight of steps), Fdjji (well 

with flight of steps) devaiayatandni (temples), annaddnam (bestowing of food), 
drdmdh (groves) — these are called Purta. 

N^rada— The gift [made] during an eclipse, or during the entry of sun into the 
different solstices, or on the twelfth lunar day and the like is called Purta. 


80 


40 


In the (Jpanishad of the Sdmaveda — Three gifts are termed ati’ddnas (supreme 
gifts)— cows, lands, and knowledge ; they lift from hell, by milking, sowing and medi- 
tating [respectively]. 

[Again] Sankha — He who sacrifices by Ishti, Paiubandha, Chdturmdsya and 
Apnisikioma and the like [rites] is the performer of Ishti, 

Agnikotra (fire-worship according to a certain form), tapas (austerities), truth, the fol- 
lowing of the Vedas, dtithya (entertaining guests) and the Vaiivadfiva (sacrifices) — these 
are termed Ishta, 

What is sacrificed to one fire, or to three [fires], and what is given in the Antarvtdi 
(sacnficial altar), is termed Uhta, 

* Diuakamalfikara : (MS.) 

I yM f r!TRf>i< T <!4 'Tf^RfPrt II anffwr 


II 

JTSiSrt I ^ ^ II 3^*^ "ST ^ 

[This is also given in the Dinachandriki, leaf 19, p. 1.] 

Tmailation * 

Hdrka^deya PorU)^— One should build DharmaS&lk (a shelter-house) for the bene- 
fit of travellers. It is said such an act entitles him to merits inexhaustible, and is fruit- 
ful of celestial abode and final emancipation of the soul, 

Skanda Pur4]^ on the gift of a AfatAo— Having built with efforts a Matka furnished 
with rooms for sleeping and sitting, let him give it on a holy day to Br4hmanas or 
ascetics. He shall have all his desires fulfilled. If he has no desire, he shall obtain 
final emancipation of the soul. 
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i$ thrown into a pot of water. Y^jfivalkya* in his verses on gifts 
fchap, II., 198 — 216) speaks of such charitable objects as' those of 
which I am speaking particularly at present (see w. 209 — 211). 
D^nachandrik^, (leaf 19, p. 1) directs® the dedication of a dharmakSild 
along with fuel and water. This is intended for Sddhus (good men). 
Many of these gifts are, it will be seen, intended for the public, 
and owe their origin to ancient precepts given in times quite unlike the 
present. Time has made changes. But this must of course be expect- 
ed. And it can by no means be said that that repoark applies to India 
alone. I seek not to justify that which may be unjustifiable. But 10 
European writers, excepting those like Professor Max Muller and 
others, to whom the original sources of information are accessible, 
ought to be careful in sitting in judgment upon things Indian. 

In this appendix I desire to give a few notes on the mode in which 
the tttsarga (renunciation) is made; the institutions in regard to which 
it is made ; and those in the case of which it is sometimes made, but is 
usually not made. I would also make some remarks on pratislitha 
(institution) of temples, images, &c., giving at the end some original 
extracts from the Pratishth^ Mayfikha for the use of those who may 
be disposed to pursue the subject further. The modes of utaarga and 20 
praUahthd will generally furnish a guide to the public in disputed cases 
in deciding whether the dedicators ownership in the institution 
remains, and to what extent. 

The beginning of each of these ceremonies is always with a aankalpa 
(or determination). This recites tho age, year, season, day, &o. and 
states what the founder proposes to do, and why he does it. The total 
recited is termed aankalpa* Thus in the case of the Dharmas^U, the 
aankaljpa (determination) to be pronounced in making the gift is given 
in general terms ( Ddnachandrik4, leaves 1 and 2). This does not 
mention that tho giver makes an utaarga (renunciation) of Iiis 30 
ownership in favor of the public. The Utsarga Maydkha says nothing 

‘ See Part II., pp. 186, 189. 

» Ddnachandrikd 1| 11 

^ II 5?(?rv% l <nir ll <T?*r 

II IlHl^li II 

^ ST ^ 11^ 11 " 

Translation : — On the gift of a Dkarmasdld, Mdrkandeja Purina [says] ; — ‘ He who 
builds a shelter-hoose for the benefit of travellers, or who gives a part of his own house 
to men leading a religious life, [Pratt^raya means dharmaiili] is entitled, it is said, 
to merits inexhaustible and fruitful of celestial abode and final emancipation of the 40 
soul. He shall have all his objects accomplished, and shall rejoice in heaven like an 
immortal. Bhavishya [Piirdi}a says] : * When a man has caused to be erected a 
shelter- house, very large and furnished with w'ater and fuel, for the use of the poor 
and the helpless, and for [supplying] water [to the thirsty] ; tell me what has not been 
done by him.* 
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in regard to such works, but from the smUaljpa in regard to tanks, 
wells, groves, and trees, their renunciation would be inferred. The 
Utsarga Mayikha's ceremonial about tanks, &o. contains the following 
Sanhalpa or determination : — ** I 

I ^TR'rPTRW^: II 31^ 5Jir$«5IHJIRnC: il 

Translation : — ' Here the Bhavishya [Pur^^a] says specially : — I have 
given this water to all beings in common. May all beings enjoy 
[themselves] by bathing, drinking, and swimming.^ There is nothing 
about a dharmasdld in this Maydkha directly. 

10 The dedication of a Matha is in different terms. It is to be given to a 
dvija (twice-born) or a yati (ascetic). There is a definite donee, and 
the object of the gift is also specific,' which will govern its disposal. 
About tanks, wells and cisterns, the Maydkha is decided. If the 
SahJcaVpa as given by the Maydkha be adopted, the donor renounces 
his ownership in the thing dedicated. The passage runs thus; — 

wmwcl | iifrt- 

^ 

Translation : — Afterwards, the renunciation [is to be mad<^] The 
cow [which walks round the tank] should be given to the gum (officia- 
tor). The rest [should be] like the wd/ii (ceremony) of renunciation 
of water [works] given in the Matsya Purdna. This is essential 
as condemnation [of its absence] is thus declared. ^ If one does 
not make such a 8anti [ceremony as aforesaid] in respect to 
wells with flights of 6teps, drawing wells, &c, that water becomes useless 
like seed sown on a rocky soil. The first water \_u e. water previous 
30 to the Santi] existing in the wells with flights of steps, drawing 
wells, and tanks is not fit for drinking : all that water is impure 
like a woman after parturition. Some say that the water which 
has been thus renounced, should be given up by the rennnciator 
and not used by him, like the A'gneya Puroddsa (a certain portion of 
the boiled sacrificial rice). Others say that since the renunciation has 
been in view of all beings including himself, and therefore he is one of 
the objects indicated, the non-inclusion of one^s self would lead to his 
love for the work being lost, he should use the water. The same 
in the case of fruits produced in a grove [renounced]. Thus ends 
40 the ceremony of utsarga (or renunciation of ownership) in a 
well with flights of steps, a drawing well, and a tank as stated in the 
Bhavishyottara.^^ 


' B&nachandrikA, leaf 19, p. 1 . 
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The repair and control of the things thus dedicated, and the owner- 
ship of which has been renounced^ generally rest with the renouncer 
according to the usage of the country. Mitratnisra in the Viramitrodaya 
Vyavahi&i4dhy6ya in discussing ownership remarks as follows* : — 
Translation But ownership, so far as protection is concerned, does 
e^ist in the donor even when his ownership, consisting of the power of 
disposition at pleasure, has been withdrawn [by renunciation], until the 
final accomplishment of the purpose of the donor, who seeks a certain 
merit according to precepts [on gifts3 ; for the act imported by the 
word gift will not be complete until the ownership of another has 10 
arisen* The ownership will in this instance [exist] in the same way as 
[it does in] the case of substances sacrificed, lest sin arising out of the 
prohibitions about their being touched by prohibited [animal or 
person] should stick [to the sacrificer]. In this way [i.e. on the above 
hypothesis], the possibility of a stranger appropriating [a thing given, 
in the former case] and of the forbidding [an unclean touch] being pre- 
cluded [in the latter case] will not arise, although the ownership of 
another [via., the donee] has not arisen [in the thing given]. The 
practice of the learned, too, in both cases in respect of protection is based 
on that [limited kind ownership which has been referred to before]/^ 20 
The above supports the usage of the country as to the dedicator’s 
rights in regard to a sort of guardianship over the thing dedicated. 

The Dharmasindhu lays down that until the ceremony of Gorutta- 
rana (the walking of the cow round) the tank or well, including her 
going to drink water therein, is made and is followed by the utsarga 
(renunciation), the water should not be used.'-^ Kamalakara on the 
authority of the Bhavishya Puri^na speaks in theNirnayasindhu to the 
same effect. The utsarga ceremonial which he prescribes is that of the 
Grihya Pariiushta of the Rig-veda. I give the original in a foot-note 
for reference whenever required. ’ 30 


* See 1. 167 p. 2 5 — 

* See t*arichchheda iii. Ist half leaf 97 

“ aw sr «ir»nit I 

I) Quoted from the Bhavishya Purina in the Nir^ayasindhu. 

* Nin^yasindhu, Parichchheda iii, 1st half leaf 46 p. 1 : — 

awlftM ntr I I 40 

■sBt ^qniPT ^ i 

jDf hMPM j^wwWr ?n:% 
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In tlie case of gardens, and groves, and trees the principles govern- 
ing the ceremonial are the same as in the case of wells, tanks, and other 
watering places. The following is from the Utsarga Maydkha : — 

II arwnf II 

irrWfM 1 ^irf^r^Tfir^afr^Twwf ^ q'^rrwff 5Tr#r il qi% li n c[%=ir 

mrntm I ^ II ll II 

^ ^ qFT^ I 3pfl?Tr^Rt5l %% n II n ^ ^rpr N r 

Il^rr^lqnmf I spntfyr II 

Translation : — In the Bhavishya Pnrdna, the author speaks with 
10 regard to the planting of trees in the course of his dissertation on 
gardens. He who plants one Pippala tree, one Pichumanda tree, one 
banian tree, and ton Tittini trees ; three Kapittha trees, three BUva 
trees, three Amalakt trees, and builds a well with five mango trees on 
its banks, shall not see holL^’ 

Pddma Pnrdna says : — Oh king even with efforts, plant Pippala trees. 
One Pippala tree will do the work of one thousand sons. Kartavya 
(work) is to be taken as understood. 

The Mahdbhdrata says : — Oh Bhdrata, he who plants a tree obtains 
fame in the world of the mortals and good fruit [of pious deeds] after' 
20 death ; and delivers from sins the past and the corning generations in 
the line of his father. And therefore a man should plant trees.'^ 
Matsya Purana [says] ; — Oh king of the earth I shall now speak 
likewise of the ceremony of trees standing on grounds devoted tb 
gardens. Everything is to be done as in the ceremony of tanks.^* 
Nilakantha says that there must be an tdsarga (renunciation) in the 
case of trees and gardens, as in the case of tanks, wells, &c. But hts^ 
notes that some are opposed to such a course for which they say there 
is no authority. 

Kamaldkara in the Nirnayasihdhu prescribes certain seasons for 
80 planting trees on the authority of Chandesvara. * 

In the Matsya Purina,® the ceremonial for the utsarga (renunciation) 
of trees, gardens, and dharmdsalds is given. The trees, &c. are to be 
ornamented ; sacrifices and ceremonies aro to be made for four days. 
A cow is to be worshipped, and is to be made to walk through the trees ; 
after which the utsarga is to be made, and the ceremonial concluded in 
the usual manner. At the present day, the time prescribed by the 
Matsya is often curtailed ; but the ceremonial is oth ^rwise conducted 
as therein laid down. 


40 




^ Parichchheda iit. Ut half I. 45 p. 2. 

* Adhy&ya 58, Bombay Bdition, vol. I. pp. 447—460. 
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The above is the utsarga of those institutions which are intended for 
the public, and for which there is no d&na (gift) in favor of an indivi- 
dual. The founder renounces his right in such a mode as may be usual, 
and the ceremonial is complete. 

In contrast with these, is the case of temples — at least of new temples 
and the consecration of new images where there is a Praiishtlid (found- 
ing), In the case of renewal of old temples, some authors prescribe 
utsarga, whilst others do not do so. 

Pdrta-KamaWkara prescribes a detailed ceremonial for the Pratishthd 
(founding), that is the establishment and consecration of an image in a 
temple, and which ceremonial is derived from the Purdnas. The 
Mantras are also drawn from the Vedas. In the beginning, Kamal- 
dkara quotes the Ndrada-Panchardtra, Agni Purana, Bhavishya 
Pura ^ extracted imthe Kalpatarufor fixing dates of celebration of the 
ceremonial which he describes on the authority of the Matsya Purdna. 
The sacrificial places are directed to be made according to the Agni, 
Bhavishya, Mdrkandeya and Matsya Puranas, from which the neces- 
sary verses are given. The image is to be kept dipped under water for 
one, three, five or seven days and nights ; or sometimes, (but this 
seldom happens,) it is dipped and immediately taken out. The temple 20 
is here supposed to be ready. And in this the image is placed in the 
Qarbhdgdra^ (the sanctuary wherein the image is worshipped). 

The sankalpa (determination) for establishing an imago according 
to the Pratishtha Maydkha is of two kinds : — one is for a particular 
object, and the other is simply for the love of God. In both cases 
there is no utsarga (renunciation of ownership). In the whole of the 
Pratishthd Mayvkha there is no utsarga of a temple except in the case 
of repair of old temples, &c. This last presupposes that the repairer 
is not the owner, and therefore he has to renounce his ownership 
in the new repaired structure. Both in the Nirnayasindhu^ and SO 
Dharmasindhu^ there is not only no utsarga in the case of new 
temples ; but it seems to be forbidden. Some temples are distinctly 
private places. Others are places to which certain portions of the 
public are admitted for worship. Where the consecration has been with 
Vedic mantras, and the worship is done with mantras, the twice-born 
classes alone are admitted. Local usage has however sometimes inter- 
fered even in this case, and except where the institution is private, 
or has any written history detailing its ritual and worship, usage must 
be always inquired into. 


^ At to its proportions, &c. see Var^hamihira’s BTihatsamhit4, Adb&ya 56, pp. 40 
306—310, Cal. ed. 

* Parichchheda iii. Ist half 1. 54 p. 2. 

* Panchchheda iii. Ist half 1. 106 p. 1. 
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One department of this subject is the jknoddhdra (repair and 
renewal) of templeSi wells, tanks, &c. This ought to be done as 
far as possible by those who have founded the charities, or by their de- 
scendants. But where they are absent, or, being present, are unable to 
undertake the work, any of their castemen have the right to do it. 
In such a case, the permission of the founder’s heirs ought to be 
taken. Where it is impossible, it must be of course dispensed with. 
Such a contingency arising, the better plan is to consult the heads of 
the village community. For it avoids all future disputes. The repair- 
10 ing and renewal of old charitable works is looked upon with peculiar 
favor by the community, and it is therefore important that works* 
of this kind should be performed in such a mode as to avoid all 
future disputes. Under the new code of Civil Procedure, the Advocate 
General or some other officer of Government has^to give his written 
consent before certain suits relating to public charities can be conducted.^ 
In order to help the parties, and the public in general, I have above 
noted a few points in connection with these works, and tried to indicate 
other sources of information. Besides the works abovementioned both 
in the body and notes, the following are a few of the numerous standard 
20 publications on the subject 

Pdrta-prakd^, being a part of Pratdpa-narasimha by Budradeva, son 
of Ndrdyana Toro of Pratishthdna (Paithan). 

Purtakamaldkara by Kamaldkarabhatta, son of Bdmakrishnabhatta, 
son of Ndrdyanabhatte (see Dr. Mitra’s Notices of S. MSS,, vol. V. 
p. 138). 


' See Agni-Purfi^ Adhydyas 67 and 103, vol. 1. pp. 1D7, 349; Nii^yaaindliu, 
Pari, iii. 1st half 1. 55 pp. 1, 2, Dbarmasindhu, Pari. iii. Ist half 1. 107 p. 2. 

• On suits relating to Public Charities, 

Act X. of 18/7, Sec. 539.—" In case of any alleged breach of any express or con- 
30 structive trust created for public charitable purposes, or whenever the direction of the 
Court is deemed necessary for the administration of any such trust, the Advocate 
General acting ew officio or two or more persons having a direct interest in the trust, and 
having obtained the consent in writing of the Advocate General, may institute a suit in 
the High Court or the District Court within the local limits of whose civil jurisdiction 
the whole or any part of the subject-matter of the trust is situate, to obtain a decree— 

(o) Appointing new trustees of the charity. 

(5) Vesting any property in the trustees of the charity. 

(c) Declaring the proportions in which its objects are entitled. 

(d) Authorising the whole or any part of its property to be let, sold, mortgaged or 

exchanged. 

(e) Settling a scheme for its management ; or granting such further or other relief 

as the nature of the case may require. 

** The powers conferred by this Section on the Advocate General may (where there is 
no Advocate General), be exercised by the Government AdvocatCt or (where there is m 
Government Advocate) by such officer as the Local Gbvemment may appoint in this 
behalf/^ 
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PratishtM Hem^dri by 6ri Hemddri^ being an account of the Isht^^ 
p6rta works entitled Pariseaha Khanda (i.e. miscellaneous sections 
of Cbaturvarga Chint^ma^i). 

Pratisbtb^ Dinakaroddyota by 04g^bbaUa alias Visresvarabba^^^ 
son of Dinakarabha^a (being the 9th Uddyots). 

Pratishthd Paddhatf by Dinakara, son of Bharadv&ja Mah^deva. 

Pratishtb^-Tilaka. It is in 15 PataMs^ in the form of a dialogue 
between Is vara and Devi. 

Pratishth4-s4ra'dipik4 by P^udnraiiga, son of BdmachandraDikshita, 
son of Ohint4m4ni Dikshita^ of the family of Takale. 10 

Pratishtha Prayofm^ being a part of Prayogaratnamdli by Yasudeva- 
bhatta, son of Apadevabhatte. 

Devasth4pana Eaumudi by Sankarabhatto Ghire^ son of Ball4!a 
Sdri. 

Mdrti^Pratishthd by Trivikrama Sdri, son of Raghu Sdri (see Dr. R. 
Mitra^s Notices of S. MSS. vol. Y. p. 151). 

Murti-Pratishthd-Paddhati by Trivikrama. 

Prdsdda Pratishthd Paddhati by Naraharibhatte Pandharapura. 

Linga-Pratish^hd Paddhati founded on Baudbaydna and oi^niilhScient 
authorities by Bhatte Chintdma^, son of Bhatta Mor^dvara, be- 20 
longing to the family named Patwardhan (see Dr. Edjendralal 
Mitra’s Notices of S. MSS.« vol. I. p. 6). 

Utsarga Elaustubha compiled by command of Mdhdr^'a Dhirdj Bdj 
Bahddur by Anantadeva, son of Apadeva, being the first half of 
the second Dldhiti of the Pdrta Paddhati contained in the Rdja- 
dharma Eaustubha. 

Utsarga Paddhati by Bhatta Ndrdya^a, son of Rdmedvara Bha^ 
Sdri (it relates to the utsarga of tanks^ wells^ cisterns^ gardens, 
trees, &o . ; and is the oldest work by the Bhattas of Benares) 
(see also Dr. R. Mitra^s Notices of S. MSS., vol Y. p. 146.) 80 

Sdrvadaiviki Pratishthd by the Yuti P^jndmrita, pupil of Erish^d- 
xnrita. 

Prdsdda-divddydchararPratishthdby Sankarabhatta, son of Ndrdyana- 
bhatta, extracted in his Dharma-dvaitanirnaya. 

Ndtana-Mdrti Pratishthd Prayoga by Bhatta Ndrdya^a according to 
the Grihya Parisishta of Advaldyana. 

All ^ above works are now used for the founding, consecration, 
and the ceremonies attendant thereon on this side of India. I have 
omitted vdrions minor works collected by me« Dr. R^jendralal 
Mitra (to iriiom we are largely indebted fbr various disoriminating 40 
and learned contributions in Arydn literature), has in his second 
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volume of notices of Sanskrit MSS., given tke following acciount of a 
curious ancient work on tke subject, for which I must find place here t 
‘^Maya Mata, alias Maya Silpa, alias Pratishthd Tantra, — a treatise 
on architecture founded on the canons of Maya, a D6nava, who is 
reputed to have built a palace for Yudhishthira. The work is written 
in the Tdntric style in anusltuhh verses ; but it is so full of lacunse and 
obscure terms and phrases that it is in many places unintelligible. The 
author^s name is not given, and the last line and the colophon suggest 
the idea of the work being incomplete. But such as it is, it is the most 
10 complete treatise on architecture that has yet come to hand, and I feel 
grateful to Mr. A, C. Burnell for having procured it for me from the 
JiiliKa 4 :jt the Baja of Tanjore. It is remarkable in being less devoted 
to religious ceremonies and astrological disquisitions than the M^na- 
sdra. Contents : 1, Architecture defined; 2 — 3, Examination and purifi- 
cation of tlic ground intended to bo built upon ; 4, Measurement of land ; 
5, Ascertainment of the points of the compass ; G, Fixing of pegs to 
demarcate the spots for building ; 7, Offerings to gods ; 8, Measure of 
villages and the rules for laying them out ; 9, Ditto of towns ; 10, 
Directions for laying out squares, octagons, &c.; 1 1, Laying the founda- 
20 tion and the ceremonies to be observed on the occasion ; 12, Plinth ; 
13, Base ; 14, Pillars ; 15, Stone-work; 16, Joining or cementation ; 
17, Spires or tops of houses; 18, One-storied houses; 19 — 20; Two- 
storied houses ; 21, Three, four, &c. storied houses; 22, Gopuras or 
Gatos ; 23, Mandapas ; 24, Out*offices, barns, treasuries, &c, ; 25, Man- 
dapasabhaSj or open courts ; 26, Linear measure of finger breadths, 

(vol. II., p. 306). 


N,B , — I append the following extracts from the Pratishthfi Maydkha 
bearing on different portions of the founding and consecration of 
temples, images, &c. 


30 The following is the conclusion of the Prdsddd-dhtvdsana cere- 
mony : — 

1?^ ITT ^ mm 


Where there is on old Svayamhhd (self-made) image founded, and only 
a new temple is made, there the mandajpa being previously made, the 
rest should be done as under : — 


1 ww ffsrr 
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Prayer to Devf at the conclasion of the consecration of her image : — 

ii ^ irfiiarniinrsr II iiRW^«r 

II II 

CProyers in the case of other images are given further on.] 

Beginning of thejimotZ(2/i<ira (renewal of the old, &c.) ceremony: — 

w II »T(li3^n% II sfhrfRt^f^jFRigsnt 1 5rt»EW^ 

»Tjl ^ ^ iTVT II tnjt 5!r?f r^irfi’sefS^TiFUi 

?«Tr f7: 1 1 »3mii trarawrf^ »nm^?r- 

II ©jjrfitfaTsrrqrf^THl ?$i?^i^aw!tll ti*ji'v5s3H?5’iT;i^:?;:$5r»TjTJi:l 
sny I I 10 

f<Tr>iT^f^iR?ri '^f?5rf^frr(t II fH>pqfMf^ii‘-jR«l'Tf^<nTTl 

^ TOipn (Sftor 1 qrr^ ’Ti'? || wvf«i 

5r4”rr || wJTvqTjjnnrflT^rJrt I ^ =r w- 

Jii?T?«r?RpSr<ifS75;R«r«iiLi irrarrJitiwnl R^rsfirBifi' %I%q; II tr^lWiP’r^ mm- 
fS5r^>Tff^^fi:rjf^g?r?TrrfrR:^5Tt I Iq-sprvm f=T^"r5Ts?n^ grt w ri lam ^Tf^Ttrprr- 
II 'ft?rw^rr(^f?r55fi|rffif5;it?ift'|^tf|j»iT7^^sr?fi!W*ra)T%n.llf^^- 
fey 1 1 r%iFrv?tm^irft^nfinT^3tfWrrr%«r«i5r^‘r%; |l 

On the now image to bo established and the merit arising from suoh 
establishments, &c : — 20 

II siifr awi^rq: II wrrSr? ^ sI'rji 

3iT«i^ I t?wr=??l ^rTsiff 5;rr5^ II »T<Trw ^ fi^r Pr?3o^*t I 

^ *ir fr: || ffvsTr fpiwmt ^ sTtf^nr | !i?!nin>t ?i?r- 

^Tt tFJpf ^niEPl r^rarc ;tvjtpt | f^m Ris^fsul pr 

■^Tcf II f?# I »Tff a:'-? 

PRi^ II *1^ I finfc?%ai: nfirBffcrar. 

Irf^: II ajVJlftr sr?jtW5f a?W»T smfW I ?rT iffwr II 

Im^n^ 5wrr^: ??iT: I »fl«f ilmr f%34 ^^irvai^r git II 7r5t 
?nt3pf fw gwiintHT^ ^?nT: I srri'ifT-i^PTRt ii nftant ?wt^ 

^ iS?^t tt git I jwi sRrgt irw wgsn?! esw : ll ift?r% =r ifh#- 30 
tiEic^i'jJPi 1 gsTcsig^ tW jmf ft iiitilwg.ll nftftafliit wftsr! II ir^ijf 5wgt 
fBit: 'rtttTli'tgg.l ir^rlr STirg”! n fTiiiim?iting°T nwJj " f4K^w - 

Jif^wrat !im»Tr II sTfiijm ll gRtt ?Tiq w wisrtg I 5rt=i ?vr<it 

|wtfwlr>T 3 wffRg, II ^ gfigrrg. | jsmr citt nws^Biiit 

II grtw wfcTg^itw II sr5ra?5f^^Aggi^*R^nffgg II fll;^ 

4vftsig gtiRTit^RT: ^wr^ftwifr nTgitHf vnpift? : || 

^ Jimoddh&ra ceremony from the Siddhinta Sekhara : — 

II Rraci^giuat- ll twrerw? ^tftipg I ^srrfirt 5fi9*i writ 

tfi(grggrg.ll frifg I frilwft?- 

Mtt wrirmt jrwirnitBTiiiRirt I >p5rfwr fitw frilsitgtst^ ggr I g?sn»if 40 
womtgfwrgt I Mtgt tf?r ??nitstgwtg atartil ftrwwrgti^ft ititfg: I flai- 
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^ 5# XITl^T^W It ftW%!T 

jft W I VPf(^ ?Tr^fC: I hf RrfN ^ 

Ceremony at the beginning of taking away the old image :— • 

II »T«nw ii%r: 11 ^ »r«3rf 

^Tjc^ ^ <Tf^ ^rr^^KTirr n 

6y^r4r A ? nT f^i TT?t 3 wr 3fKH^^t^5wr f^nr^ 

mW^ ^r setj‘^3. II 3 twfr- 

f^rcnr if^ (^: ll ^ 11 

10 EX^r ^i^WCT 3 5Tf%?OTtT5TtSt '3^^! WTO* 

srturjt ^ II 

Concluding prayers asking for blessings on the founder, on the king, 
and people of the country, on the officiators and on the builders of the 
temples. 

nt4^3 II irnwlA^^ ^ ^ ^W I 

^rtcfiT: w=Tf ^ 5nf^4^ ti ii 
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HI. 

THE SAPIJDA RELATIONSHIP. 

S&pindya (the relationship of a SapinJa) is a very important subject 
in the Hindu Law, and has reference to three branches of it, viz., 
marriage, impurity on birth or death, and inheritance. 

Sdpindija is defined in two different ways by different writers. Ac- 
cording to the first definition Sapinda connection means connection 
with the act of offering a Pinda^ or rice-ball. This is followed by the 
author of the Smriti Chandrik^, and by Apardrka, Modhiitithi, M^dhava, 10 
N^gojfbhatta, and others. The second definition makes the relationship 
depend on the connection with one pinda or body, that body in the case 
of collaterals being that of the hutasha or the common ancestor‘s as 
counted from the persons whose relationship is in question. And this 
is followed by V^chaspati Misra, Sulapani, Vijndnesvara, and the 
authors of the Madanaratna,Pdrij4ta, Nirnayasindhu, Dharmasindhu, and 
Sarasknrakaustubha and others. Both these definitions are too wide, 
and they have both been circumscribed, the former by a text from the 
Matsya Purina,’ and the latter by one from Ydjnavalkya (ch. i.'*' v. 53, 
second hemistich). When thus curtailed they appear ultimately to lead 20 
to a similar result. Without pursuing therefore this distinction (which 
for all practical purposes seems immaterial, and is based on the 
ambiguity of the word Pifida), I may say in general terms that Sapinda 
relationship extends on the father^s side to tlie sixth ascendant. These 
ascendants may be males or females, and may further be connected 
with the father through males or females. Thus a man's father's 
father^s father and father's mother's father are male ascendants 
through a male and a female respectively. Again, a man’s father's 
father’s mother and father's mother's mother are female ascendants 
through a male and a female respectively.^ This process being 30 

^ The Sanscrit definition which is translated above runs thus 
(see Niri^Miyasindhu parichchheda ui. Ist half 1. 22 p. 2 line 2), 

■ See Mit. ch. i. 1. 52 p. I, and its translation in West and Biihler’s Digest of the 
Hindu Law, 2ad ed. p. 174 ; Nirnayasindhu pari. iii. 1st half 1. 22 p. 1, Samskara- 
kaustubha 1. 173 p. 1. 

* it runs thus 

l || See Nir- 

nayasindhu pari. iii. Ist half 1. 22 p. 2. 

'* See Part 11. p. 168,11. 2 and 3. 
ri ^ 


See Table I. further on p. 319. 
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extended on the fathor^s side, up to tho sixth esceudaxit, male or 
female, six descendants, male and female, must he counted through 
males and females, from the six ascendants, and from himself or 
herself who is the seventh in the series. In counting these descendants, 
wives of the male Sapindas are also included. The same is to bo done 
on the mother's side up to three ascendants above the mother, and the 
four descendants of those three ascendants above the mother. Tlio 
wives of the male descendants are included as before. This is saphuln 
connection in general, and is co-extensive with that for marriage purposes. 
10 All these Sapindas do not enter into the other two of aforesaid 
three divisions oi' Dharmas a sir a affected by tho Sapinda relationship. 
But whilst this is so, it may be said that the general staLcmeut of 
Sapindas as above given is tho widest and includes Sapindas of all 
kinds and degrees. Further on, they will be treated of as coming from 
different departments for didcreut purposes. The distinction of 
Sapindas for different purposes, the contraction of /Sflrj^/Wfz-ship, and 
all other kindred matters, will then be cleared up. 

Sapinda relationship is divided by some writers into two kinds, 
muJihy (primary), and dropiia (arbitrary).^ Others divide it into 
20 sdkslidt (immediate), and ijaramparatjd (mediate or through a 
medium). This is derived from Yedic texts, like utmd hi jajne 
dtmanah [n e. from dtman (self) dtinan (self) was produced] and pra- 
jdini anu pvajdyasc (L e. thou art born [again] through [tliy] off- 
spring).'^ The connection with one body, which is the essential of the 
Sapinda relationship, is in some cises thus explained: The wife and 
Jiusband become each other’s Sapindas in and through the body of their 
son, who draws the elements of his Pinda (or body) from the blood of 
both. The brother's wives arc connected with the Pinda or body of 
their common father-in-law, whose blood enters the blood of the sons 
30 of those sisters-iu-law through their husbands. ^ 

I shall nr-w treat of Sapindas in reference to the first division, which 
I shall call 

SECTION I. 

Marriage. 

An Arya should not marry a Sapinda. This appears to bo the law 
of old text-writers or lUshis. The wishes and practices of the ancient 
sages appear curious, if not often inconsistent ; and custom has again 
changed the old limits. 

The determination that the Sapbida relationship does not exist be- 
40 tvveou the bride and bridegroom is to bo made by the following rule : 

^ See Sam«karakanstublia 1. 173, p. 1. * Mitdk^hara ch. i. 1. 6 p. 1, 
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Bogia with the bride or the bridegroom, and count, exclusive of both, 
six or four degrees upwards according as their relationship with the 
common ancestor is through the father or the mother respectively> 
and if the common ancestor is not reached within those degrees on 
both sides, then only they are not Supind^s, and marriage between 
them can be solemnized. This is the sum and substance of the differ- 
ent formulas and tables which are laid down succinctly and clearly in the 
Dharmasindhu, and which I extract below for the information of my 
readers. ' An interesting calculation of the number of brides prohibited 
on account of the 9 Ct/pv>}dob relationship has heen made by Rama Vdja* 10 
peyin and thrown into the form of verses.* These verses have been 
quoted and explained by the Samskdrakaustubha in a very lucid man- 


I I i r«sK i ^ I 

(j \ II 1 lUII 

?n«Tr vmv^ : ll II ^ n 7 ^ 

5nf?!r ^ I n v iif%^off%^nr?r^ 

I 11 M I f^’f I 20 


f ^ rC: ^ 
f>ir: V V 

<: ^ 
an- <rd'hl*T^l8TT^- 


apTi 




TO: ^ ^ 




f'ft: V j:f: * 

y ftr: y 


WRT \ S 

f^-. \ ^ K 

1%^ : ^ SKlin ^ 

apr CTF- 

iprr 


ar^ r*fT^5^i5l 1%^.- 




?l^: 1 


r^T: ^ ^hf: ^ 

mff: V fl^! * 

TqPIT S 
%, ifT: % 

3r=^' 3Tg?^- 30 




: ^r^JqfRTT: TOPT €rt^ T 

arorf^ q's^FTT: .* I 

(See pari» iii. Ist half 1, 49 pp. 1 and 2.) 

• See the Niraayaaindhu paru iii. 1st half 1, 26 p. 2, lines 6—12. 

TO <r^*MM««Tcr: 5^ II irsitSf^r^ jpir: 1 40 

»T N« i «-tirA*n igr ~,ir<<.m»}c B g I wt»)(F»ras»T^i?i'sr5ft«ii>i44 iTT »n ' '<it»(n-t^g».<)>H g 

^!i%»?r;^nnjr4^ TO: I ^nurgH Ji^ igirfft v w -- i»pqr yfaKF^ »% 

«iftTOi PI?: I v i g4*<<4Wrft 'f Prg^rri fra|: nnnT^?i|r! 

SfiJ I rwTOpt !iiTOf»«T: tnnj«ir: m?: w(Wr= ( 

?r**niT??r f*PT! «R"w- 1 Wiif*4^fSifli ffir ll 
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nor. I give tbe extract below.' To nnderBtand ibis aright it will 
be necessary for the reader to take three things as granted, Firsts that 
the bridegroom is going to be married for the first time. Secondly^ 
that each married conple has one son and one daughter. And thirdly, 
that the brides who are excluded by reason of their relationship 
through the step-mother, or through adoption, of either the bride or 
bridegroom are not included in this calculation. I subjoin four tables 
prepared by me according to the above authorities for the further elu- 
cidation of the above remarks of Kaustubha r — 


10 ' See Samskdrakaustubha 1. 178 p. 2, line 6 to 1. 179, p. 1 line 8. [I quote the ex- 

planation only.] 

'‘arqr 

I fPm? I WT-. ^Tf^rT^ 

V fr ^< r qii rr?:?qrqtw- 

m=>Tqffr s:?T^ 1T?T| : Wll 8 »T- 

srr?!; ^ I ’r^r^q' ^FgltrJpfpr I ff ‘ ff’OTwqr 

^Tr*=qTi^?^’qTt cTTO 

rrr^-qt ^«Tf 

■ ^ 5-3:?:qpFr^ 3:^5^r^ ^rzr r 

tps^ sr^srPr qt qqrr>r frq^r 

80 qpqT[¥^(%: lit? fi^flnrrrq NMgAi^q rrrq: 

q? j ’R q rt^ ^f qr 

flrerf^ qr^^TRt if^ r ^tq^<ty q 

ir gq v tY^ qr 'i frqn^t: qt^ qr?iq$ aTiri^rqr^^i^^^qrq^^ 

7[\ q^ r- ? fr p f < gqr qfw qr^f^frr qrq% W- 

fT%: qT^ qRqrs?!: qA«jqrrql ^?ra®rt ^rqqrrirqrgg^ q^^ 

q^uwsTSRt q%q;T^'^q’’^qqT^if^'^5 qp=qr ^tqpqr 
m : q* ^ ^ rt ^ m t ^ 

^ftpqr qt q3#<^i«^q(t5T; cp^rqqr qr*^: ^ qrrsfr- 

” ^q^qTp Tq?q^ qrtr: q^ q^rk q^qqiYtisqnftqrft’ ^ q^^p^iiirid- 

40 «5qiW=k*. m ^ qKT: q^ 3T%t qpq fijt y fpf I 

ai i^iqri^^Tpfgti I flqrspFqnw = fw 

t T- q r tf ^ q r twrffk\: fm^qrq^: qr^: jwspqq^iT g^qqF^i^qifqr^qMqr 

fTsri- li 

[The entire Orift.of tluk and the two preceding passages being given in the body of 
the work, they have nut been translated.] 
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TAni-E 1. 


Asccndauts through the Father. 


QQ RR SS 'J'T UU VV W\V XX YY ZZ aa bb cc dd ee ff 


I I J J' K K' L L' ^ M M' N N' O O' P P 


E E' 


B 



( 1 ) The bride or bridegroom. 


Explanation. 

C=B'8 father C'=B'8 mother D=B'^s father D'=B'^s mother 


B=A^s father B'=A^s mouther 

I 

A=: father A'ssmother 


( 1 ) = Bride or groom . 



Table II. 

Descendants through the Father. 

thirty-two pairs indicated in Table I. 
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Table III. 

Ascendants through the Mother 

EE' GG' HH' 

T A T A- 

j I 


(1) The bride or bridegroom. 


Table IV. 


Descendants through the Mother. 

Any one of seven pairs in Table III excluding A A' as already included 10 

in Table I. 



Tables I. and II. together are required to show the Sajnndas on the 
father’s side who cannot be married. Table I. gives the 32 ascending 
stems. Each of these 32 stems branches into 63 male and 63 female 
descendants, who are the Sapindas of the (1) at the base of Table I. 
The females in Tables I. and II. are represented by a stroke on the 20 
letter, which in Table I. signifies that the letter with the stroke is the 
wife of the male signified by the letter without the stroke ; and in 
Table II. the stroked letter is the sister of the male for whom the 
letter without the stroke stands. The number of stems in Table I. is in 
all 32 ; and the number of prohibited daughters in Table II. is 63 j so 
that applying Table II. to each of the stems in Table I., the total number 
of brides unavailable on account of Sapinda relationship through the 
father is 32 X 63=2016. The explanation given in regard to the stroke 
on the letters in respect of Tables I. and 11. applies also to Tables III. 
and lY. respectively. Table III. is a Table of ascendants to the 4th 30 
degree on the mother’s side exclusive of the party considered and cor- 
responds to Table I., which represents the father’s side. It contains 
the stems on the mother’s side, whose descendants are not married on 
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account of Safinda relationsliip, and Table IV. shows the daughters 
unavailable as descending from any of the stems indicated in Table III. 
The number of stems in Table III, is 7, the first stem AA' being included 
in Table I., and the number of prohibited daughters in Table IV. 
under each stem is 16 ; so that the total number of daughters unavail- 
able by reasoh of their SapMa relationship to the bridegroom through 
the mother is 7 X 155=106. These, together with the aforementioned 
2016, make 2121 ; and represent all the daughters ineligible for mar- 
riage owing to their Sapinda relationship with the bridegroom either 
10 through the father or the mother. Counting the bride as the starting 
unit, the number of bridegrooms excluded will be the same. 

There are two cases wherein this relationship has to be further extend- 
ed, viz,, where either the bride or the bridegroom happen to have a 
stepmother, or is adopted from another family. The text that governs 
this subject, as concerns the stepmother, is from Sumantu, viz., 

Translation ; — The wives of the father are all 
mothers, their brothers are maternal uncles, their sisters are mother^s 
sisters, their daughters are sisters, and the offspring of those [daughters] 
20 are children of a sister. Otherwise there will be a prohibited intercourse 
(i.e. the non-observance of this rule will lead to prohibited intercourse).*^ 
There is a diversity of opinion on the interpretation of this passage. 
Some hold that Sapinda relationship in the case of the stepmother is 
the same as in the case of the natural mother to the fifth degree, while 
others consider that it extends only to those relations through the 
stepmother, who are specifically mentioned in the above text. Thus 
in the latter case while the brother of the stepmother would be un- 
available for marriage, as being mentioned in the text, the son of that 
brother would not be so situated. The preponderance of authority, 
30 at any rate on this side of India, is‘in favour of the latter opinion. The 
Nirpayasindhu, the Samskdra Mayukha, Dharmasindhu, Samskdrakaus- 
tubha, and Goplndtha Bhatti (or Samskdra Ratna Mdlu), all disapprove 
of the former interpretation, which is adopted by the eastern lawyers. 
According to the Maydkha and others, therefore, the brothers and sis- 
ters of a stepmother and also the children of her daughters are to be 
held as unavailable for marriage, and these are in addition to the 2121 
thai ime been already mentioned. 

The second exceptional case is that where the bridegroom is an 
adopted son. Here, again, the conflict of opinion is very great. The 
40 opinion of the majority of writers, however, which is accepted in this 
Presidency, is . the one which was first enunciated by the Sdpipdya 
Blpikd, and followed by the Samskdrakaustubha (1* 49 p. 1), Gopi- 
n&thabha|ti, Dharmasindhu {^nn. iii. 1st parti. 15 p. 1), and the 
Putrakalpalatd of Yajnesvara Bdstrin (p. 64). I quote it below as 
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giv'en by tbe Dharmasindhu iii. part first 1, 16 p. 1).* The sub- 
stance of it is that for an adopted son, Sapinda daughters from the 
families both of his natural and of his adoptive father are not available, 
and the number of degrees to which that relationship is to extend, 
will depend on — (I.) firstly, whether the adopted boy had his Upana- 
yana performed in the natural father's family; (II.) secondly, whether 
his Upanayana alone was performed in the adopter's family, the pre- 
vious Samskdras having been performed in the natural father's family ; 
and (III.) lastly, whether all his Samskdras commencing from the 
Jdtakarman to the Upanayana were performed in the adopter's 10 
family. In the first case, the Sapinda relationship extends in the 
family of birth to seven degrees through the father, and five degrees 
through the mother; and in the family of adoption, to three degrees 
both on the father's and mother's sides. In the second case, the rela- 
tionship extends in both families to five degrees on the father's side 
and three degrees on the mother's side. In the third case it extends 
in the family of adoption to seven degrees on the father's side, and 
five on the mother's side, and in the family of birth to three degrees 
on the father’s as well as mother's side. 

It may be well here to note that the Nirpayasindhu considers that, 20 
after adoption, the Sapinda relationship extends in both families to seven 
and five degrees on the father's and mother's sides respectively ; while 
N^gojibhatta thinks that that relationship with the family of birth 
ceases after adoption altogether. I quote below the concluding lines 
of the Sdpindya Pradipa of N4gojibhatta, as containing the adverse 
views of some writers on this subject, which he has met by his previous 
exposition.^ ^ 

What I have said above embodies the general rules with regard to 
marriage ; but it is necessary I should here note the exceptions to the 
above rules, which have been established either by text or usage ; lest 30 
persons not acquainted with ttiem might sometimes be disposed to set 
down all marriages not in exact accordance with the said rules as in- 
cestuous. In giving those exceptions I could not perhaps do better 


u 
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than quote the words of the Dharmasindhu, * as I think it summarizes 
there all the texts on this subject which have been fully discussed in the 
Ach^ra Mddhava^ the Nirnayasindhu^ and the Samsk^rakaustubha : — 
«n :3 ^ ftfrlifr 

strmr I qp^r i 

<RT?aT*rt «rrfi q^r =13 xt^ 

TO* : 1 1 f^fq§ ^ 

qr im itqrerr I ^Wixii I I 

<TWJff %>3 1 Erg-; isr^ #5rrf^ ^ f^mr 1 

10 T^JT'mr^lvr: Xf f^qrilT^ qr^qHvni^l ^ f^q’& ??r 3 q% tp^lfr ^ 

1 f'TfT^ jrrfTO-f 'T^jfiWrr 5qrriaff^;Tr3 . 1 3 

I qr^# 3 r<T 3 q&czr 4 f^f^rftf^r ^ 3 f%.%JT^%«r 1 ^r^jfV ^jftirrtr: 

?T^n? ^iSfsrr jt g qr^MrfJrit 

frfr4t qr qr qwrcwTr'flfg qr^^nf g^fl^ir flqrsrr 1 *rrgT& 

?irqf#r?Tr i?rg? 5 *^ 2 ir irrys^f qr i^g# g g==ft^ qr 

rf^r (^js^qfT^gr «?rg?t^ I gf=rrfl?T^ ^qr- 

gi'^TJTrfgt^ 1 r^g’s^gjrrg'ssrgqFr?^ ^ F^rri^ iTrgi?f?Fff Jirg'^^- 

^ .Jiff FK>frg 1 ^rrg^-^ g^nrr 2^^?Tf ^TxnK\- 
iDTF^ trf^irr 1 g4i?rrf4 gcfr^^q ?rrg5riF^ ^ I ^fjet- 

20 f^f^f^FT^qftw^Rirrf: ?t^ ^3r?5T^?i5:iTqw srrgsirr ^r4 

^gg^ ^g>fq^w^ir^r5r T^ifr q^fir^: 

1 qr^JTqerr^^TrJi^ I ^qr4r g^ftqrl': eqwr^ftt^ I ^ firqrr?-: 

e|f^nsqr5r%5T g^rTF^TTf^^tq^^: ^rrf4«3^«^qi4qi-iw^i4Rqqtqv(ir ^q^g I ng-. 
ir>mqr?w l ^ ?[r?lrggqr?q?q7qn-? ffqr%; 11 

Translation : — But admitting the legality of occasionally contracting 
the iSajJinrfa relationship, nothing is [here] said as to which females may 
be married by which males [and] may not be married by which males ; 
while modern [writers such as] the author of the Sdpindya Dipikd and 
others, having accepted the authenticity of such texts as * the fourth or 
30 the fifth male may marry the fourth female, and according to the opinion 
of Pardsara the sixth female ; but the fifth male [shall] never [marry] 
the fifth female/ have laid down rules in regard to the restrictions on 
sa’pinda relationship, which may be adopted under diflBculties by the 
helpless. Thus the fourth female may be married by the fourth or the 
fifth male on the father's or the mother's side ; while the same may not 
be married by the second, the third, the sixth and the subsequent males ; 
in the opinion of Pardsara the fifth male may marry the sixth female, 
but the second, the third, the fourth, and the Subsequent males may 
not marry the sixth female. The fifth male may not marry the 
40 fifth (female). According to another text, viz., ^ on the father's or on 
the mother's side, the sixth male may marry the sixth female,' the sixth 


^ See pari. iii. Ut half 1. 50 p. % and 1. 51 . 
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male also may marry the sixth female. The conclusion therefore is 
that the sixth female may not be married by any one other than the fifth 
or the sixth male. So according to the text of Vy fisa ' also the seventh 
female on the father^s side and the fifth female on the mother’s side [is 
alloTf^^able,’ and according to the Ohaturvimsaiimata (a compilation 
from the writings of twenty-four sages) * (one) beyond the seventh 
may be married ; failing her, the seventh female, failing her the fifth 
female ; the same rule (holds) on the father’s side, the seventh female on 
the father’s side, and the fifth female on the mother side, may be married 
by the third and all the subsequent males. On tho father’s side also, 10 
the fifth female may be married by the third and the subsequent males ; 
even there [t. e. on the father’s side], and on the mother’s side the fifth 
male may not marry the fifth female ; for the prohibition ‘ the fifth male 
never the fifth female ’ is general. [We now] give rules in the case of 
the third female who becomes eligible for marriage according to the text 
‘ the third female or the fourth female on both the sides [may be 
married].’ The third female on the mother’s side may be either mother’s 
brother’s daughter or mother’s sister's daughter, while on the father’s 
side the third female {may be] either father's brother’s daughter or 
father’s sister’s daughter. Of these the father’s brother’s daughter 20 
should be left out, since she is of the same gotra (family). Daughters 
of the father’s sister and of mother’s sister should also be left out in 
accordance with the text ofManu, viz., * a wise man may not marry three 
females, viz. the father’s sister’s daughter, thj mother’s sister [and] 
mother’s sister’s daughter. The meaning of the said text is that [one] 
should not marry the following three females, viz. Paitrishvaseyi 
(iSither’s sister’s daughter), Matur Bhagini (mother’s sister), and 
Mdiuk Svasrtyd (mother’s sister’s daughter). The mother’s brother's 
daughter [is therefore] the only third female who may be married 
in the manner before mentioned, if there be [such] a custom in the 80 
family. Thus of tho third females, the mother’s brother’s daughter 
alone may be married ; [and that too] by the third male alone [and] 
not by the fourth or any subseqi|(|^t male. Some allow a marriage 
with the daughter of the father’s sister under difficulties ; here the 
rule should be understood [as binding where and when it derives 
support] from the usage of the country or the family. On this sub- 
ject [the following] is the summary of the conclusions in the S^pip- 
dya Dipik6 and other [works]. [Of] the third femalet mother’s 
brother’s daughter alone may be married ; the fourth female by the 
fourth or the fifth male alone ; the fifth female by [all] from the third 40 
[mal;^] down to the seventh male except th^fth one ; the sixth female 
by the fifth or the sixth male alone ; [and] the seventh female by [all] 
from the third male to the seventh male. This marriage by restrictions 
on Sapinda relationship may be performed |)y a person in need [and] 
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tiiider necessity ; as it is said [that it brings on] the sin of violating the 
bed of the preceptor, and as it is clear that the texts restricting sapin^ 
relationship apply [only] to needy persons in so far as sin is said 
to attach to the adoption of an alternative by one who can 
adopt [the primary rule], according to a text [which says] ' he who 
[being] capable of [performing] the primary [commandment] adopts 
the alternative [one] does not here get the merit [resulting from it]/ 

In reference to the above translation, it must be remembered that 
cardinal numbers stand for the degrees of descent from the first com- 
10 mon ancestor. Thus that the fourth male may marry a fourth female 
means that a male descendant of the third degree may marry a female 
descendant of the third degree from the first common ancestor. 

The Nirnayasindhu thinks that all the texts that contract the supinda 
relationship for the purpose of marriage refer to persons other than 
the twice-born, and would therefore never permit such prohibited 
marriages under any circumstances (see pari, iii. 1st half 1. 23 p. 2 to 
1. 24 p. 2). The Samsk4rakaustubha refutes the. opinion advocated 
by the Nirnayasindhu, and supporting Madhava, lays down a general 
proposition that the contraction of the sapinda relationship for the 
20 purpose of marriage is lawful, wherever it is sanctioned by the usage 
of the country or that of the family. Usage has modified the text law 
on the subject of marriage to such a degree that it would not be just 
to shut one’s eyes against that usage. For independently of such 
usage, there is really no other Hindu law on the subject. For further 
remarks in this respect of usage as connected with sapinda relation- 
ship, I must refer to my appendix on customary law further on. 


SECTION II. 

Impurity on account of birth or death. 

The Sapinda relationship with w^ch we are now <‘oncerned is limited 
80 to persons who belong to the same gotra, ^ It is true that a man has 
to observe mourning for certain relations through the mother, through 
his wife, and his father^s sisters ; but it must be understood that he 
does so in virtue of special texts and not owing to their Sapind^ 
tionship. The extent of this relationship^ as far as the present Section 
is concerned, is as follows : — 


* See tbc Sapindya Pradipa ofiNigqjibhatta whoaays on tbia subject: — 

{. Translation Sapinda relation ^ould 
be accompanied by community of gotra before it can be a cause of impurity of ten days 
and the like. * ** 
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(l.) All male ascendants through males up to the sixth degree^ 
together with their descendants through males down to the 
sixth degree ; 

(2.) All male descendants of himself and of the said ascendants 
through males down to the sixth degree ; 

(3.) The wives of the above classes, (1 ) and (2). 

Where a man does not know his gotra, or has none, as in the case 
of the last three classes, his impurities are to be determined by his 
relationship as laid down in the above three classes. No impurity on 
account of birth is observed in the case of an Asagotra. 10 

As to how far adoption affects the question of impurity, it appears 
from Dattakachandrik^ p. 59, and its translation in paragraph 1, section 
iv., p. 652 Stokes* Hindu Law Books, that in the case of a simple 
adoption, the Sapinda relationship is confined to the family of adoption, 
and is so far not exceptional as far as impurity is concerned. In the 
case of a ana- adoption, (which is not in use at present), the 

relationship extends in both families ; but this rule is now a dead 
letter. 

The rule in regard to the relationship through a stepmother, which 
was mentioned in Section I., holds good in this Section also. Such 20 
relationship is held to extend only to such relations through a step- 
mother as have been specifically mentioned in the aforesaid text of 
Sumantu. 


SECTION III. 

Inheritance, 

As regards inheritance, the sapiipla relationship is, to a certain 
extent, of the same class as that for regulating impurities. Thus male 
napindas through the father and through males for six degrees, and 
their male descendants for six degrees as well as his own, are capable 
of inheriting as sapindas. Their order amongst themselves will be 80 
stated further on. 

As regards females, they inherit by virtue of special texts. This seems 
to be so both ou the texts and by inferences drawn therefrom, I will 
quote a few out of the principal authorities bearing on this question. 
A'pastamba (11. 6, 14,2) says;— iRmiT: (on failure of 

sons, the nearest sapinda [takes the inheritance.]) Here the word 
eapinda is used in the masculine, and precludes the idea of a female be* 
ing included in that word. Haradatta in his commentary on this Bkira 
says that Apastamba hereby clearly lays down that females ire not 
entitled to inheritance, a^d goes so far as to hold that even U*ose ^'^males 40 
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who havo been named in some texts apparently as entitled to inherit- 
ance are in virtue of those texts entitled to protection and maintenance 
at the hands of the sapindas who take the inheritance (see Apastamha 
DharmasMra, vol. II. pp. 81 and 82, and Sacred Books of the Bast, 
vol. II. p. 132, Note 2.) 

The Viramitrodajra (leaf 209 p. 1, line 3) quoting Baudblyana as 
ci ted by Jimdtavdhana, speaks as follows : — spf # ^I’vTTtR’: I 

5f WTTST«r m l ^ l Trans- 

lation : — Therefore Baudhayana repeating the words stn arhati (a female 
10 deserves) [from the preceding verse] says : — A female does not deserve 
to inherit, being declared by the Sruti to be feeble and incompetent to 
inherit. The words na ddyam (no inheritance) are to be construed along 
with siA arhati (a female deserves). 

Gautama observes I Trans- 
lation : — Of one without issue, the wealth goes to those [who are] 
connected with him by the sapinda relationship, by gotra or hj pravara^ 
as well as to the wife. Haradatta in his comment on this says : — ^ 
5 I fr?r h I 

Translation : — The wife takes [the wealth] along with the«fl^o/ra« (men 
20 of the same gotra) and the like. When sagotras and the rest take [the 
wealth], the widow too takes one share along with them. It will thus 
appear that even the widow of the deceased is not permitted by 
Gautama to inherit independently of the male relations. 

Gautama therefore must be taken to be opposed to the succession 
of females generally in accordance with the Yedic text wTiich Haradatta 
has cited in his comments. 

Vasishtha In his chapter on succession (see Part IT. pp. 486 — 490 
Cal. ed.) does not mention any female as entitled to inherit save the 
appointed daughter. In default of the sons, he says : — ^nTr%?Tiri%- 
30 ^ I W ^ 

^ w 3?riE«7T5frvr ^ I 

tr4tr^ trsfr Translation: — In default of these, 

the prior in order among those connected by libation of water or 
libation of by birth, pravara or gotra is preferential [for 

succession to another subsequent]. So long as there is any de- 

scendant of the family, surely [the inheritance] will not go to a 
stranger. If one has none of the first six to take his wealth, his 
sapi^^as or men standing towards him in place of the son will take 
his wealth. Failing these, the preceptor and the pupil will take ; and 
40 failing those, the king/ 

Here the widow herself has no place ; and so Vasishtha too must be 
taken as opposed to the succession of females. 
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From the above texts it appears that all ancient authority is opposed 
to the succession of females generally. They are thus useful in deter- 
mining the capacity of female sapMas to inherit. This question arises 
with reference to verse 187, chapter ix. of Manu, and verses 135 and 
136 of Ydjnavalkya, chap. ii. In the former sa'pir^a dyah ) 

has been interpreted by Kulluka so as to include males as well as 
females; and in the latter the word gotrajah (aftsTSfr: ) is capable of being 
so interpreted as to stand for males as well as females. Some have 
maintained on the strength of the above that the widows of all Ootraja 
sapindas inherit ; while others hold that those females only who have 10 
been expressly mentioned, do so inherit. My investigations have led 
me to the latter conclusion. 

In regard to sapindas, the following are some of the facta found 
in the two Smritis mentioned in the above paragraph. 

Manu refers to sapindas on three occasions : — 1 Marriage* ; 2, im- 
purity^ ; and 3, inheritance.^ 

In the first case, he says the bride should be '' an asapindd of the 
mother, and an asogotrd of tho father.^^ In the second, he says 

sdpindya (the sapinda relationship) ends with the seventh purusha 
(person). In the third case to the next amongst sapindas, dhanam 20 
(wealth) belongs 

Y^jnavalkya speaks of the extent sapinda relationship in his first 
chapter in discussing the subject of marriage. Thus in verse 52, he 
says the bride must be an asapindd, which he explains in verse 53 to 
be one removed five and seven degrees on the mother's and the father's 
sides respectively.^ 

We take Y^jnavalkya on this side of India as interpreted by Vijn^- 
nesvara We must therefore ascertain what the latter says of the 
sapinda heirs. How these enter into Vijn^nesvara's succession scheme 
must be the next point in the inquiry. Vijn^nesvara divides succession 30 
into two classes, the apratihandha (unobstructed) and the saprati- 
handha (obstructed), or, as I would here call them, the regular and 
irregular orders of succession. 

The sapindas as such do not enter into the regular or apratihandha 
(unobstructed) scheme of succession of Yijn^ne^vara. This last is 
confined to the sons, sons' sons, and sons' grandsons.® When these three 
classes of heirs do not exist, comes what I would call the irregular or 
exceptional course of succession— which Vijndnesvara calls the saprati- 
handha (obstructed) sucession.*^ As regards the Gau^a or eastern 
writers the words sapratibandha and apratihandha do not occur. But 40 

* Manu, ch. iii., v. 6. • ch. v. v. 60. * Id. ch. ix., ?. 187. 

♦ See above Part II. p. 167. * See above Part II, p. 169. 

• YdjS. cb. ii. vv. 117, 132 ; Manu, IX. 104, 186. 

^ Mit. ch. ii. 1. 46. p. 1 lines 4 — 7. 
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that is not important for the present purpose. In the course of tha^irre- 
gular or succession come the following according to Y^jna- 

valkya qpft JitrTrSnr I ?T?g?Tr II (ch. 

ii. V. 135). See the translation above Part II. pp. 220 and 221. 

In commenting on this verse VijMnesvara introduces dauhitra (the 
daughter's son) after duluiri (the daughter) in consequence of the 
syllable clia occurring in the original. After cha, come the pitarau 
(parents), the brothers and their sons, and after these the Gotrajas* 
About these last Vijfidnesvara says as follows t — 
lO^nTWSr: I jfrw: I Translation Failing the 

brothers sons, those born in the same gotra are takers of wealth. 
They are the father^s mother, the sapindas and the samdaodahas. 

Vijndnesvara thus accounts for the father's mother being placed 
here ^ 

ffrTTf^r3?nt*rnfTr?^^i: i (leaf 60 p. l 

lines 7 — 9). Translation : — ‘ The paternal grandmother's succession 

immediately after the mother was seemingly suggested by the text 
before cited, And the mother also being dead, the father's mother shall 
20 take the heritage" ‘ : no place, however, is found for her in the [bad^^ 
dhalframa] compact series of heirs from the father to the nephew: and 
that text ('Hhe father's mother shall take the heritage") is intended 
only to indicate her general competency for inheritance. She must, 
therefore, of course succeed immediately after the nephew ; and thus 
there is no contradiction.' (See Colebrooke's Mitdksbard ch. ii, sec. 
V., para. 2 Stokes' Hindu Law Books p. 446.) 

After her come (^JTPmr^SfT: 6f^f: the Samina-- 

goiraja Haphidas^ [who are] the Fltdmaha (the father's father) and the 
like. 

30 He again amplifies the same 

Fr*iF??F»TT?pTr5Froit Translation: — Here on failure 

of the fatheris issue the heirs are successively the paternal grandmother, 
the paternal grandfather, the paternal uncles and their sons. On 
failure of the paternal grandfather's issue, the paternal great grand- 
mother, the great grandfather, his sons and son's sons inherit. In 
this manner must be understood the succession of [those who are] 
Sagoiras (of the same family) as well as mpindas. 

Visvesvara, in his Subhodhinl, while explaining the phrase Qoira^ 
4i0 jdhhdve (on failure of the Qotrajas) used by VijMuesvara in the sen- 
tence «iRJ?r3r: (On failure' of the Qotrajas, the Bandhns 


» Manu, IX., 217. 
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take the wealth)/ eompletes the enumeration of the Oot rajas on the basis 
indicated by Yijn^nesvara in the above extract, thus : — * 

Translation : — [On failure] of the father’s mother, fatbe/s father, 
father’s brothers, and their sons, of father’s father's mother, father's 
father's father, father’s father a brothers and their sons ; of father’s 
father's father's mother, father’s father's father’s father, father’s 

father’s father’s brothers and their sons; of father’s father’s father's 10 

father's mother, father's father's father's father's father, father's 

father's father’s father's brothers and their sons ; father's father's 

father’s father’s father’s mother, father’s father's father's father’s 

father’s father, father’s father's father's father's father’s brothers and 
their sens. The meaning is that [on failure of these and] on failure of 
the SamdnodaJcas, this same analogy [being pursued] in their case, [the 
Baiidhus take]. 

The Viramitrodaya on the subject of the succession of Gotrajas says 

arr^srr ff^r 

I ^ jqte ^ 5 I 

?T?rr?T?r?r?f^^^5r: I inTrqin% i 53frw3r?r?w 

ftrq- qt5fl5f^^5Tf n't 

ftcTT 

jlr ?Efg5*?f»qh¥t 5?r«r 

rrqrft jqfer 30 

5r it5rq: ?f^inr?^5rtr l 

=t qr^r tft wq-irnftinq: l qrir^q- n rrwr- 

qr^77?r^«»t ft I ef^- 

^5fr«rf 53^Er>l I ^ ^ srtft I ^ m 

^rftr-xqr i ?r?rT^q^rt i 'Tf^trirf 

iflri Etj: r j vT;^rrt^rw 

fttrwr qr^rrft^: ftf t: *rcEt \ 

' See Mit. ch. ii. 1. 60, p. 1,1. 13 nnd Colebrooke’s translatioii cb. ii. sec. viv* pnra. 1, 40 
Stokes* Hindu Lavir Books p. 448. 
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ff?r ?rd?5r ^ 

>ftw3rff(r>f wff: 3?k?1%ctW3«sw!rRf^ i 

f*>-’js?iff^t;?fii?srf3W5m 5?Jrfn^??RT«fr5-5T^%i:ftTTwm: I f^r^«fl^r'iiHirirr- 
Pwf^''TrR*rif%itTS5?jT rHir^^ts!fn57it 5 ¥^i>>rt 

5m sTfT 5T I wwmgf^rmsf^r^ i »??3 

gimtir ^mrar^^qmr ! 


Humi%?mifrif5rT3TiTi%!rqjTJrtt^^rw5mvn«Rrq,i gmrsnfori^arfig ?%sr sir?- 
iSW I f^rsiri sHTiS R'grssrm: fljTtsr; ePtosT ^gnis; 1 firajfrsr^Tt cf^rgf 
S5f5is?5r imrq. I nsrr? f^f^mrrgrw? f^r*r?( Prgi»Tf; f^gm^tr^jsrfi «R>nir! I 
lOf^iim^grHr? itftsr»Tl) sr'^grrritg^rgr sfg,Wtir?srflHJrr?HJrT5rjf(^r'>?f tif^o^igr- 
JTpmwsmi. I ^rf^osrwff Hsr^K^Mgm, l Hiio^rgrijTfcraff I srmgrJTsrrgrf I'tmr ?r 1 

s»Trf irj: I ertirnTT 3 3 ^ Hffff I Hm#iirT»rtst 3 fg^ggrsjl-srnj: I srm- 

srrufr: gmc gtsf^qg rf^ I ftwrgt s^hj ssiKrwrf w'^i'TflJTr^ rf^ 

sriJs s/^TTfttf I HJir#r?sH iTHrrai%^r^ ^I5^»^T5r: | 


Translation : — Failing brother's sons, Gotrajas [succeed]. On the analogy of [the 
use of] halwarda (a bull) after go (the bovine genus), {gotrajas] other than the 
aforesaid father, brother and brother’s son arc to be understood [here by that term]. 
Vijnaue^vara says that they are the father’s mother, sapinjas and sarndnodakaSt that of 
these the father’s mother first takes the wealth ; and that although from the Mann’s text 
2 Q [ch, ix. V. 217], * if the mother be dead, the father’s mother will take the weulth* 
[the right of] the father’s mother to take wealth after the mother follows, yet it being 
impossible to introduce her into the fixed order ending with brother’s sons, and there 
being no reason why she should be placed ‘ast [of all the heirs, simply because] she 
has to be removed [beyond her position in the Mann’s text], the gotrajas com- 
mencing with the father's father [inherit] after her [*. e. the father’s mother]. Here 
the Smpiti Chandrika understands the terra gotrnjdh as a sarupaikaSesha (a grammati- 
cal formation wherein one only of exactly similar words remains* and the rest are 
omitted)' of male gotrajas alone and not of female [ones]. A virupaikahsha {a. 
grammatical formation where one alone of dissimilar words remains, and the rest are 
nQ omitted)* is to be understood, [only] where [such interpretation] is indicated on inde- 
pendent grounds, such as the statement of a supplementary sentence as in [the words] 

* bring kukkutau (which may primarily mean either two cocks or two hens, but whicli, 
owing to the sentence that follows here, means a cock and a hen) ; we shall unite them.* 
There is no such indication here [i. e. in the case of the word gotrajdh]. On the other 
hand, the companionship [of that word] with ‘ brothers, and his sons,’ favours its signify- 
ing male gotrajas [only]. Again, the wife, the daughter and the like being specifically* 
mentioned as entitled to inherit, the 6ruti [text] * Therefore females are feeble and in- 
competent to inherit,’ will [indeed] have to be taken to apply [not to them but] to women 
Other than the [said wife, daughter, &c.] ; but in places like the gotrajdh, a,virupaika4€sha 
is opposed to the said [^ruti], and therefore its suggestion deserves to be rejected. There- 
fore it was that the Bhdshyakdra (commentator) of Apastamba. while commenting on the 
Sutra (text) ‘ the father should divide his wealth among his sons in his lifetime, &c.’ first 
stated that the wealth should be distributed among sons alone, and not among females, 
such as daughters, and then said, although according the P^inini’s rule * [the words] 


' See Panin i I. 2, 64. 

• See Panani I. 2 , 67. 

* The Sanskrit word is Sringagrdhikayd, which literally means * by holding [a cow, 
&c.] by the horns,’ is now used to mean ‘ forcibly or in defiance of opposition.* 
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hkrdtri (brother) and putra (son) [when compounded] with spasri (sister) and duhitri 
(daughter), Scc.*^ it is possible to dissolve the word putrebhyak (B.mong sons) as a 
virupdihahska as putrdscha duhitarscha (sons and daughters), and so to introduce the 
daughters after the sous, yet males alone and not females are heirs in accordance with 
the iSruti, * therefore females are feeble and not entitled to inherit/ The intent of the 
commentator is that the virupaikaeesha [construction], though allowed [by gramma- 
rians], should not be accepted in the present case owing to its repugnance to a Sniti 
text, and the absence of an indication warranting such [construction]. JimutavAbana 
too says ; “ YAjSavalkya too has used the word gotraja in order to denote that the right 
[of inheritance] belongs to one born in the family such as the father’s daughter’s son 10 
and the like in that order, which is followed for the purpose of offering a pinda (a liba- 
tion of rice) and that the wives of the sapindas are to be excluded, as not being gotraja 
(born in the family). Accordingly repeating [the w'ords] arhati stri (a female deserves) 
[from the preceding verse] BaudhAyana says ‘ [females do not deserve] to succeed, as 
they are deemed feeble and disentitled to inherit, according to ^ruti. [The words] na 
ddyam (no inheritance) are to he construed with arhati strt (a female deserves). The 
right of the widow and the like [to inherit] is unobjectionable owing tc special texts [to 
that effect].” This is not correct, for it is possible to reconcile [all the three texts, viz., 
the ^ruti, Manu and Yajiiavalkya] by [holding that] the virdpaikaSesha [construction] 
is to be adopted in [interpreting] the [present] text of i'AjSavalkya, so as to include 20 
the father’s mother [in the word gotrajdh~\t and thus to harmonize with the aforemen- 
tioned texts of Manu and the like, which specifically declare her capacity to inherit, 
and [further] that the ^ruti is to be taken applying to women other than those [ex- 
pressly mentioned]. As for JimiitavAhana he is not consistent with himself, for [in 
one place] viz., his disquisition on the mother’s right [of succession], he says that on 
the analogy of the mother’s right [of succession] after the father, the father’s mother 
succeeds after the father’s father and before his issue, and that Yajnavalkya sakl 
nothing separately [about the succession of the father’s father and the father’s 
mother], because in laying down the right of the mother [to inherit], he had 
indicated the right of the father’s father and the father’s mother [to inherit] 30 
before the father’s brother and the like ; and [in another place] he says that the 
use of [the word] gotraja [by YAjfiavalkya] was [made], in order to exclude the 
wives of sapindas. [I say JimdtavAhana is inconsistent], because in his latter 
[statement] the Sruti which disables [females] from inheritance will apply to 
the father’s mother as much as to the father’s brother’s widow, owing to the 
former resembling the latter in an absence of a specific mention in the YAjfiuval- 
kya’s text [under consideration]. According to the explanation given by the vener- 
able VidyAranya, of the aforementioned Sruti, ‘ Therefore [females are] feeble, &c.,’ that 
Sruti does not refer to a prohibition of inheritance ; so that no difficulty [arises] and 
no explanation [is needed]. But how can this explanation [of YidyAranya] do in the 40 
face of the adverse text of sage BaudhAyaua ? Granting that the word indriya does mean 
the sowm juice in conformity with the context, yet inasmuch as there is an absence of 
another text declaring the incapacity [of females] to inherit, as it is not possible for 
the [present] ^ruti to be unsupported, and as therefore the inference of [the existence 
of] a prohibition is necessary to justify the assertion of a fact, [viz., that females are 
deemed incompetent to inherit,] we should explain* [the present text] in the same way 
as [the Vedic texQ, ‘ therefore by the birth of a child without his knowledge, a man 


* Sec PAnini L 2, 68. 

■ The meaning is that from the statement of a fact confined in the above Sruti n^e 
ought to infer a specific prohibition in regard to the capacity of females to inherit. 
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is degraded from his Sr4bmtnahood ?” Oa faihire of the father's mother, those who 
are of tbe same ffotra and are sapindas such as the father*8 father and the like, are 
takers of wealth j the ittpinths belonging to a different gotra being named by the term 
Bandhu. Among them, on failure of the father’s issue, the father’s mother, father’s 
father, father’s brothers and their sons are takers uf wealth in order. On ' failure of 
the issue of the father’s father, father’s father’s mother, father’s father’s father, 
father’s father’s brothers and their sons [inherit}, la this way, ittpindat having the 
same gatra succeed to the wealth of a sonless male, up to [t. e. exclusive of] the 
seventh degree. On failure of sa/nudas, the sarndnodniiait [inherit]. They are seven 
10 [degrees] beyond the sapindas, or as far es the birth and [family] name is known [to 
be the same]. For Manu says The relationship ceases with the seventh 

[degree], and the samdnodaka relation ceases with the fourteenth.* Some say [it 
extends] ns far as the birth and [family] name is known [to be the same], the remain- 
ing [gentiles] are termed the gotra. *That the words Baftdhu and Sakulga in the text 
of Vishnu [on this subject] stand for a sapincja and a Sogotra (one of the same gotra 
or family) [respectively] has already been stated. The Samdnodakas too are takers of 
wealth in the order of their propinquity. ” 

The Smriti Chandrika observes : — 

?irqir»^riigfjr imrv: Ir vHnnr i 

3T*r?gftrf^r^3rf 1 

1 r? ff?f g^rc's^nJi i 

dvrft^^K'>iFdS: I Jnsd »5?rfdfg'TW?^d:i»rt« inr jft^siT ft’? 
appsTfSt^r sT?Rr?T r(?r ^ 

?pn earf gtr I sTn?]^ fr^ 

ftrfar<rtdwrq^ trg afjj- sr 

WR ar«?tgaii jlur vm |sgr 5ft|»rr*Tgiwiora 

aid ar?!Tt araifi g R?pr«itJn? fisrai Ri^ai vararar 

aa, ara^r: 6r>7f: aa ftarJrtt inrt 

30 I ^ r^fpfiar vTJrqf^ iim f’^ar- 

»aTfgdTir-tiT5rf aararr^ JH^ifa^arrwaia, gajt 

I *anf«RiaR^<af^ ^ araantR a*«Kat<iiHilara. PRRwr at awa 
at#fsra^aa aft aift waaR, I jaa^a aHrataf taifgaHaarwRaR. | *? 

af^a^ ftaw<t gaatasirftR# afar 1 agftaftaRtjffg; '»V 

[I have not translated this passage becanse the most important por 
tion of it is already included in tbe extract from the Yiramitrodsya.j 

From tho above authorities, it appears — first, that the Hindu law 
is opposed to the succession of females ; and secondly, that exceptions 
have been made in tbe case of oertain females, and that those who 
40 do so succeed are — 

(1) The wife. 

(2) The daughter. 

although there is none such iu so many words ; just as we do in the case of the follow- 
ing text, when we deduce therefrom a commandment of the Veda for a married man 
to abstain from gmng abroad for any length of time. 

* See Taittirlya Krishna Ysjuh Sambili vol. I p. 677 (Bib. Ind.) 
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(3) Mother. 

(4) Paternal grandmother. 

(5) Paternal great-grandmother. 

(6) Paternal great-great-grandmother. 

(7) Paternal great- great-great-grandmother. 

(8) Paternal great-great-great-great-grandmother. 

I may add that the above is drawn Jnp in reference to the Mit4k8har4 
of Vijndnesvara. Nilakantha in the Vyavah^ra Mayilkha adds the 
sister, while Kamaldkara expressly disapproves the addition. 

Of the above eight females, the wife, daughter, and mother come in 10 
virtue of the express texts of Ydjnavalkya (ch. ii., v. 135)^ and others. 
This observation is applicable to the whole of India : the difference in 
regard to the Gauda authors is only in the interpretation. After the 
mother, comes the paternal grandmother. She does so by a text of 
Manu.« This text is quoted and supported by the Nibandhakdras 
(treatise-writers) Apararka, Vijfi^nesvara,~Jimtitav4hana, Mitra Misra, 
and others. The four remaining female sapindas are deduced from the 
above text of Manu by VijMaesvara.^ His commentator Vis ves vara 
in his Subodhini adopts this construction, and instead of stopping with 
the detailed enumeration ending with the prapitdmahi completes the* 20 
seven degrees as above detailed.^ 

The result of the whole foregoing discussion may be thus briefly 
summed up so far. as the female Sapinda succession is concerned : — 

I. That the Sruti as well as the Smriti law and its expositors are 
unfavourable to the succession of females in general ; 

II. That an exception is made in the case of certain females ; 

III. That the succession of those females whose right to succeed is 
so admitted, is itself subject to disabilities^ from which the succession 
of all males is absolutely free ; 


^ See shore Part II., pp. 220, 221. 

• Ch. ix. V. 217. 

s See shove page 360, where the whole passage is translated. 

* See above page 361. 

^ Thus the widow must he chaste, or she cannot succeed, [see shove Part II.] 
p. 77, lines 7—12, 29-32, p. 78, 11. 3—6, 31—34, p. 79, 11. 1—3,^— 12 ; MitAksharA 
(Colehrooke’s Trans.) Stokes* H. L. Books pp. 428, 429 Mayne’s Hindu Law and 
Usage p. 470 , Ibd note s ; see 13 Bengal Law Reports p. 1 {Kery Kolitany v. Moniram 
KolUa) i even after she has succeeded — she will be deprived of the property if she 
turns unchaste — (see Mayne, p. 471 and notes y H4rita quoted above at p. 288 from 
Panddt Jib4nand*8 Edition of the Smritis ; on the other hand, see the judgment of the 40 
majority of the judges in Kery jKblo/afty v. Momram Kolita, I Beng. L. B. p. 1). 

If she adopts, she at once loses her title over her husband’s property. See Rdj€ 
Vyankatrao v. Jayaoantran^ IV. B. H. C. R. p. 191 A. C. J. i Natkaji Krishnaji 
V. Hari Jagoji, VIII. Bom. H. C. R. p. 67 A. C. J. ; Narsammal v. Balardmacharlu 
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IV. That the above propositions are expressly laid down by Jirou- 
tav^haua in the D6yabh4ga and by Devaiiijabhatta, in the Smriti- 
Chandrik^ ; 

V: That Vijndnesvara^ though not as explicit as Jimntav^hana and 
Devaonabhatta, is substantially in accord with his brother jurispru- 
dents, 

I have indicated above that no other female sapindas than the 8 above 
mentioned can inherit according to the text law. 1 now proceed to state 
the reasons why they are so disqualified in addition to those already 
10 advanced in the above general remarks. I naturally begin with tho 
Sruti. The text ^ (therefore females are feeble 

and unwprthy of inheritance) which occurs in Taittiriya Yajurveda Sam- 
hitdj kdndaYl.j prapathaka V.,and anuvdka VIII,, incapacitates females 
from inheritance generally. The translation of this text suggested on 
the authority of Vidydranya by Messrs. West and Blihler at page 178 
note a (2nd edition) is opposed to Vidydranya’s own explanation of the 
self-same text in other places, and also to the interpretation placed 


I. Mad. H. C. R. p. 420. Kooer Goolabsing v. Rao Kurum Sing^ 14 Moore £. I. Ap,, 
see p. 186. If she remarries, she forfeits the estate. (I. Strange’s Hindu Law p. 242; 
20 Hurkoonwar y. Ruttonbaee I. Bor. p. 431; Teekumjee v. Mt. Laroo II. Bor. 361 ; 
Murugagee v. Viramakalgf I. Mad. L. R. 226). 

As a daughter, her suecession is full of impediments. The unmarried take before the 
married (see above Part II., pp. 79, 220 ; Bakhubai v, Manchdbai^ 2 Bombay H. C. R. 
p. 6). Again the sadhana (or endowed) have to give way to the unendowed (see above 
Part IL, pp. 79, 220 ; 2 Bombay H. C. R. p. 6). In Bengal, the sonless are excluded by 
those having sons (see above Part II., page 220^ lines 48—60 ; Mayne, cases in 
note z at p. 476. Unchastity excludes her from taking the estate, see Mayne, pp. 
471, 476 note r; 2 Macnaughten H. L. p. 133, Question 2, Mussamut Gungajuti v. 
Ghasita, Indian L. R. 1 Allahabad 46). But in Advyappa v. Rudreioa, Printed 
30 Judgment for 1879, Bombay, p. 516, the contrary has been held. 

In Navalram v. Nandkisor, Bombay H.C. R. vol. I., p. 209, the daughter’s estate 
is held to be unlimited ; on the other hand, in Mussapunt Gyan Koownr and others v. 
Dhookurn and others, 4 Calcutta G. D, A. R. p. 420 (2nd edition), Chotay Lai v. 
Chunnoo Lall, 22 Calcutta W. R. (C. R.) 496, 2 Macnaughten H. L., case 16, p. 224 ; 
Se/igamalathammal v. Valaynda Mudali, 3 Madras H. C. R. p. 3 12, SlrimtUtu Mustu 
Vizia Raghunada Rani and others v. Dora Sing Tevar, 6 Madras H. 0. R. 310, and 
2 Macnaughten H. L 67, the daughter’s interest under the same law is held to be 
limited for life ; so also by the Privy Council in Chotay Lall v. Chunno Lall and others, 
VI. Law Reports, Indian Appeals p. 16. 

40 The mother taking as her son’s heir takes only like a widow, I Bombay H. C. R. 
117, 1864, Vinayak Anandrao v. Laamibai, 6 Bombay H. C. R. (A. C. J.) 216, 
Narsappa v. Sakharam ; P. Bachirajee v. V. Venhatappadu, 2 Madras H. C. R. 40^ 
(even if she succeeds to a daughter, the result seems to be the same) ; Lagmibai 
Ganpat Moroba, Bombay IL 0. R. (0. C. J.) 128. The other five ascendants* taking 
under the same texts, can have no higher title. 

^ See above page 358, 
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thereon by earlier sages such as Baudh^yaua (see above p. 358) and 
commentators of acknowledged learning and acumen such as Haradatt^i- 
chiirya (see above p. 358), Deva^nabhatta,' Apararka,*^ and Mitra Misra.^ 
Thus Vidyarai?ya himself in his comments on tho 27th Aniw&ha of 
Prapathaha IV. of Jadnt^a L of the Taittirya Yajush Samhita, (see 
vol. I. p. 667 Cal. od). explains this verse in tho manner I have 
done. His (Vidydranya^s) explanation runs thus : — 

VRfrrT. Transktion : — ‘ Therefore in this world 
females being feeble, do not become tho takers of ddya (heritage) from 
their issue.' 10 

Y4ska, the author of the hlirukta, supplies evidence of early tradition 
being opposed to female succession ; for in commenting on the Vedic 
text — 5T?fr I (Inheritance properly belongs 

to sons without distinction), he says sf 

Translation ; — Some [hold thatj daughters [do] not [inherit]* 
Therefore it is known that a male is the taker of wealth, and that a 
female is not a taker of wealth (see Prof. Eoth's edition of Yaska, p. 53). 

Manu as edited with Kulliika’s commentary contains a verse which 
is unmistakeably based on the above Sruti text (see ch. ix., v. 18).'*’ 

I think that the reading^ of Kulluka is clearly wrong, and that of 20 
Hdradatta and Mitra Misra is correct. First, because in Kulldka's 
reading there is an unmeaning repetition of the expression amantr/ihj 
wn^n the idea has been already fully exhausted iu tho preceding half of 
the verse by the ndsti strindm hriyd mantraih ; secondly, because the 
words tathd clia Srutayo hahvyoh (likewise several Sruti texts) with 
which the next verse begins indicate that it was preceded by a verse con- 
taining some Sruti texts ; and thirdly, tho use of the word nirindriydh 
iu a Vedic sense in a classical work points to that word being naturally 
followed by another Sruti word addydddh. For there is no other word 
in the Black Yajurveda following nirindriydh except addydddh; and 30 
lastly, because this reading has been accepted by an acknowledged 

^ Smriti Chandrika, Cal. ed. pp. 21, 64, 75. 

* VyavaharAdhyaya, leaf 42 page 2 line 16, and 1. 46 p. 2 1. 15. 

* Vir. 1. 208. p. 2. 

* Reading as given by Kulluka: — 

Reading of the second half as given by Haradattich&rya (see Apastamba Dharma- 
sutra. Part II., II. 6, 14 page 82) : — 

sKriiTO': li 40 

In the MitAkshaM on Gautama Smpiti (MS. leaf 80, p. 2. line 11) the same reading 
is given by HaradattachArya. 

® Reading of the same half by Mitra Misra in the VIramitrodaya (leaf 2S10, p. 1 
line 2) ; — 

.rfS|P?!ir srtfftTTV ftr?r7<Tf5n^ 11 
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authority like Hai*adatt&cli4rya in two distinct works^^ and an able 
commentator like Mitra Misra. Apastamba and Baudh^yana are 
against' the capacity of females to inherit (see above p. 358) generally. 
If Kulldka had obtainei^ the same reading, he too Would have supported 
the Sruti, as he holds anti-vedic interpreters heretical (chap, ii., 
vv. 7--15). 

The neit step in tho enquiry is to find out how Vijn4nesval*a 
has interpreted Ydjnavalkya on this point. Further, has he in in- 
terpreting Ydjnavalkya held Apastamba, Baudhdyana and others 
10 to be binding as lawgivers ; and if he has, in what manner has he 
removed their objections to female succession ? Vijndnesvara^s mode 
of settling the order of succession shows unmistakably that he 
has settled his schemes on the same principle as the above writers, 
and with the above texts before him, and in accordance with those 
texts. Thus he takes the widow and daughter and mother as expressly 
mentioned by Yajnavalkya, and the daughter's son by the indica- 
tion of cha in the Smriti. In like manner, when ** the fixed order,^^ 
as he calls it, is over, he places the pitdmahi ; for, as he says, she is 

■ tldradatta is the author of a commentary on the Apastamba Dharmasdtra named 
20 Ujjvald, and on the Gautama Dharmadaatra named Mitdkshara. He is a very old and 
standard writer on Dharmnskstra, and not a recent one as said by Dr. Rubier, who 
remarks : — “ His date may be inferred from the fact that the oldest writer on law 
quoting his opinions is Mitra Milra, the author of the Viramitrodaya, Sic.** (Sec Prof. 
M; Muller’s Sacred Books of the East, vol. II., p. xliii, Introduction.) This is not 
correct, for Haradatta is, so far as my present researches go, quoted by Mddbava in the 
Sarvadar4ana Sangraha in his account of the N^kula Pasupata Darsana (Sarva- 
tlarsanA Sangraha, p. 74 line 17, Calcutta edition, 1858 ; see an English translation 
of that passage in the PaUdil Benares, vol. X. page 286). The date assigned by 
Dr. Burnell to M^dhav^ is the latter part of the Hth century. (See Introduction to 
80 the Translation of the Davabhiga portion of Vyavahira Madhava p. x. by Dr. A. C. 
Burnell.) Bbat^oji Dikshic in his commentary on Chaturvinsati Smnti refers more than 
UU(?e to Haradattfich^rya (M. S. Elphinstone College Copy : leaf 6, p. 2, 1. 1 

line lO). I have had the references verified by comparingthe passages with H^radatta^s 
Commentary on Gautama named Mitdksbard ; it is also clear that this Hkradatta is 
different from H&radatta Misra, the author of the Padamafijari. For the one is known 
by the epithet Ach&rya, and the other by that of Misra. T*iAr4yanabhatta in his Pryo- 
garatna, while treating the subject of Pindapitriyaina, cites H^r:tdatta’s commentary 
on the Apastamba Sutra (see leaf 93, p. 2, line 3). N&rayauabhat^, as we know, lived 
mt the end of the sixteenth and the beginning of seventeenth century of Samvat era 
40 (aee Part I. pp. 4, 5 Preface). He is also quoted in the Mahedahhatt«C (1. 1, p. 2). 
Tins-ahows the standing of H&radatta, and this accounts for his being quoted as a de- 
cisive authority by Mitra Mi4ra, for it is clear to roe that a long series of writers from 
Apastamba, and Baudh&yana, downwards, had been interpreting the abuvementioned 
drutapHsage ina imiform manner; and a series of cqjnoientators of establisbed repute 
have done the same, the last being Mitra Misra, who is not the first to quote Hiradatta, 
as has been asserted (Sacred Books of the East, vol. II. p. xlii, Introd.), nor could he 
have been quoting from mere memory, and therefore commiting a mistake of interpret- 
ing Manu, as the whole passage shows. (1 Wesit and Buhler’s Digest, Part 11. p. 100 
note.) 
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tnentioned by Manu, who puts her after the mother ; but as the order 
of succession up to the brother’s sons is, according to his view of 
Ydjnavalkya, fixed, she cannot get in there, and he therefore complies 
with the spirit of both Manu and Y^jnavalkya by placing her qjt&r 
the brothers’ sons, and before the gotraja sapindas ; and he derives her 
adhik&ra (right) from Manu ch. ix. v. 217, and not from Manu 
ch. ix. V. 187, where the sapindas are mentioned. 

He then takes the prapit&mahi as one of the same class, namely, 
the direct ascending sapindas among females, but in naming the sapindae 
after the piidmahi (father’s mother), he fixes them thus’ — 

PMmakt (father’s mother). 

Pitdmaha (father’s father). 

Pit&maha' 8 (his) sons. 

Pitdmaha* 8 (his) son’s sons. 

Thus he leaves out the wives of the father’s brothers and of their " 
sons. Then comes the 

Prapitamdhh (the father’s father’s mother). 

Prapitdmaha (father’s father’s father). 
p7upifamdha*8 sons. 

Prapifamdha*8 grandsons. 20 

In this case also, the wives of the sons and grandsons ot Prapitdmaha 
(father’s father’s father) are excluded, on the same principle as I take it, 
namely^ that they, like the two females in the next preceding class, 
\are merely of an inferior class of sapindasy whereas the pitdmahi and 
prapifdniaht and the wives of the remaining four ascendants are 
skpindas of the same class as the mother. The blood of these six 
female ancestors enters into the^i^a (body) of the deceased (proposi- 
tus). Therefore they take his ddya. The wives of the collaterals 
are sapi^as only in an inferior sense. Hence Vis ves vara in working out 
Vijn^nesvara’s order up to the seventh degree, excludes the wives of the 30 
collaterals, and only includes the remaining four ascending female 
sapMas, 

That Vijii^inesvara was anxious to include females wherever he 
could do so consistently with Vedio and SmritI texts is clear from his 
strong remarks in the cases of the wife, the daughter, and the mother. 
Whenever he could take advantage of some accepted rule of criticism 
to avoid the disabilities created by Vedic or other texts, be has 
tried' bis best. His delibertlte exclusion of the wives of two male sapin- 
das up to the Frapildmahi (father’s father’s mother) and of two more 
after her, is, I think, strong evidence of his views in regard to the 40 
determination of the order of s^in^as in the very same series. 


* Samfkiimkaustubt, leaf 173* p- 1, lm«d. 
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Of tboso who have interpreted Vijnaiiesvara, Visvesvara, both in the 
Subodhini and in the Madanap4rij4ta, distinctly excludes the wives of 
the collaterals/ and only includes the six lineal female ancestors of 
the deceased. ‘ His treatise entitled Madauap4rijdta, as he says in the 
preface, is expressly based on Hernddri, Kalpadruma, Apardrka, Smri- 
yartha Sdra> Sinriti Chaudrikd, Mitdkshard, &c. and it may therefore bo 
fairly taken that his eighth chapter on Daya expresses the sense of all the 
above. His conclusions have been summarised before.^ Mitra Misra 
in the Vlramitrodaya explains^ Vijnanesvra in the way I have done 

10 above. The other Nibandhakaras (digest- writers) both among the Drd- 
vidas and the Gaudas also hold the wives of the collateral sapindas to 
be excluded. 

BdlarabhaUa alone includes two more females, namely, the sister and 
the daughter-in-law. Bis reasoning is defective. If new reasons had 
to he given for the first time, one or two Sruti texts^ may bo cited 
to support the inclusion of the above two, but that would be making 
new law, and would be open to the charge of symbolical reasoning, 
which has been so often condemned. As regards the others, namely, 
the wives of the collaterals, ho says nothing explicit. 

20 Sulapdni seems to follow Apardrka; but ho is very brief. In 
speaking about the daughter, however, ho distinctly qualifies her suc- 
cession by the epithet scidhvi (chaste) on the authority of Brihaspati.® 

Besides the above evidence, of the distinct exclusion of the wives 
of collaterals, another piece of evidence is that in classifying the 
gotrajas according to Ydjaavalkya II., 135, Vijnanesvara divides thens 
into three distinct classes^ 

I. Pitdmahf, 

II. Sapinddh. 

III. Samanodakdh. 

30 He here brings in the Prapitdmahf, and Yisvesvara follows him, and 
brings in the four other lineal ancestors, indicated evidently by the 

^ See the list at page 361. 

• Preface, verse 22 [| 

II ms. * See above p. 361. 

♦ See above pp. 361, 362. Samacbaran Sircar*® Vyavasthd Chiadrika vol. I (Sans- 
krit) p: 56, lines 7 and 8, and page 230. 

® apTHT ^ li Manu Smriti Commentary, 1. 164, p. 2. 

^ : t 11 Taittiriya Brdmana, 3rd Kdnda, 3rd prapaihahm 

6th Anuvdka, (Col. Ed. 3rd vol. p. 69). 

40 • The verse runs thus Km I Wmfm m gWT 

iff BT H Translation That [daughter] is taker of the wealth of her sonlesa father who 
is [of an] erjual [caste], and who has been married by one equal [in caste], whether 
ahe he appointeil or not appointed. 

r pnge 860 above, where the passage is translated. 
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analogy of the FUAnxahi. For he does not include her among those > 
whom he classes as Sapindas, and who, if the word Sapinda bo more 
literally taken, is, as a facfe, a sapinda in a sense entirely different from 
what the wives of the collaterals are. 

The next step is to see whether Vijnanesvara in interpreting Yaj- 
fiavalkya holds the Vedas, Apastamba, Bandh^yana, and other authori- 
ties binding. On this point there is ample evidence, and in the affrmative. 
Y4jnavalkya himself names (ch. i., 4) Apastamba among 20 Smriti 
lawmakers, and Baudhdyana is also expressly included by Vijnanesvara 
as an authority. Y^jhavalkya also expressly mentions the Vedas, (which 10 
like all Aryan law-makers he was bound to do,) the Puranas, &c., in 
verse 3, and in verses 4 and 5 names 20 out of the Sinriti-makers. 
Vijnanesvara takes this enumeration as illustrative, not exhaustive. Thus 
in his comments on the above verses (4 and 5) he says: — 

Rrg; 1 I ^f;^\ 

Translation : — This enumeration is not exhaustive but illustrative. Therefore [the 
Ciharacter] of Baudh^yana and the like as writers of dharmaddslra is indisputable. 
Although each of these [writers] is an authority, yet wherever a deficiency is observed 
[in one writer], it is supplied from other [writers]. Where there is contradiction [be- 20 
tween two texts, both] optionally [prevail]. 

Again, the authority of Sruti as againsl Smriti texts is admitted 
throughout Aryan law, except where that has been modified by usage. 
Vijnanesvara in his comments on Y^jnavalkya I. 7, clearly lays this 
down. (See Mit. chap. i. 1. 2 p. 1.) He also quotes Manu, chap. ii. 

V. 10 as authority. A reference to Manu cha-p. ii. vv. 7—11, shows 
that any commentator, interpreting the law in a manner.sp as to ques- 
tion the authority of the Vedas, was considered an atheist like a 
Charvdka. Manu, II., 12, is essentially the same in its signification as 
Y4jnavalkya, I., 7.^ So that Vijnanesvara in expounding the and 80 

in placing the 6ruti, the Smriti, and other sources of the Dharma, in the 
order in which they were to be held binding, clearly indicates his own 
rules of interpretation. He must therefore be taken to'haVe held both the 
6mti and Smriti binding. Such being the case, the next question which 
fairly arises is — supposing there are two interpretations of Vijn^inesvara 
possible — one in consonance withthe Sruti and with ApAstamba And Bau- 
dhAyana and their commentators, and another opposed to them, which 
should be accepted. The answer according to the DharmasAstra rules-— 


* I pUce the two verses side by side : — 
itfafiK IL IS. 

srif » 11 11 


Ydjrlavalkya /. 7. ,40 
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if I might not also say according to all systems of reasoning — must be 
in favor of the former. And this conclusion is also strengthened by 
the circumstance that Vijn^nesvara's own expositors, with the exception 
of B41ambhatta, have also understood him in the first sense, and not in 
the second. 

Messrs. West and Biihler^s Digest lays down the following rule, and 
refers to the examples from which the deduction is made. 

(14) Gotraja Sapindas. — On failure of the paternal grandmother, the Gotraja 
Sapindas, t.e. all the males of the deceased’s family (gotra), related to him within six 
1 0 degrees, downwards and upwards, together with their respective wives, are entitled to 
inherit the estate of a separate householder. It would seem that the Gotraja Sapindas 
inherit according to the nearness of their line to the deceased, i.e. that the fourth, fifth, 
and sixth descendants in the deceased’s own line (Sfimtfina) should be placed first, next 
the father’s line, viz., the deceased’s brother’s second, third, fourth, fifth, and sixth 
descendants, next the grandfather and bis descendants to the sixth degree, and so on. 
In Guzerat the sister is placed at the bead of the Gotraja Sapindas.^ 

Examples. 

Digest, chapter ii. rfec. 14, 1. (pp. 149 — 174). 

The cases^ from which the deductions are drawn may be roughly 
20 classed as follows : — 

No. of 
cases. 


I. Full sisters 7 

II. Half sister 1 

III. Paternal uncle 2 

IV. Father’s brother’s son 10 

V. paternal grandfather’s brother’s son 2 

VI. Brother’s grandson 2 

VII. Paternal uncle’s grandson ^..., 1 

30 VIII. Dittghter-in-law 1 

IX. Brother’s wife 3 

X. Paternal uncle’s widow * 3 

XI. Paternal uncle's son’s wife X 

XII. Widow of a gentil^ within the fourth degree 1 


Total... 34 


^ Hindu Law : Inheritance : Introduction p. lii (1st ed.) 

* The following epitome of the several cases will explain how far they bear on the 
succession of the wives of Gotraja Sapindas : — 

Full sister : 7 cases *. — 

40 (I). (A) Full sister v. (B) Brother*s widow. [Surat case.] (A) succeeds under the 

Maydkha texts quoted. 

(2). (A) Sister^s daughter* s son v. (B) Sister and sister* s- daughter^ the latter being 
mother of that son : (B) succeeds. [Ahtnedabad case.] The answer is unmeaning. The 
ton could only derive hit right through bU own mother, and this is not n question of 
male and female sapindas. 
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Oat of the 84 cases, 9 are directly connected with the present question. 

(3) . (A) Daughter (B) Daughter* $ son. [Surat case.] [This should have been 
placed in ch. ii. sec. 7 to which it belongs, because there is no competition between 
Ootraja sapin^, and the Mitikshar& authority' quoted does not apply to this section 
at all.] 

(4) . (A) Sister v. (B) The son of the same sister. [Ahmedabad case.] (A) succeeds. 

The Sfistri’s answer has nothing to do with the question. According to the AfayiiAAa 
the sister comes in as a Gotraja ; but the sister’s son can only come in, if at all, as a 
Bandhu under the MitiksharA. 

(6) , (A) Sister v. (B) The son of the same sister. [Ahmednagar case.] (A) succeeds. 10 
So many passages are indicated that evidently the ^stri has not even understood the 
question, sec also remarks on the preceding case Ko. 4. 

(61. (h) Sister V. (1^) Her own two sons. As in No. 6, ** No authority quoted.” 

See hy remarks on the two preceding cases Nos. 4 and 5. [Ahmednagar case.] 

(7) |. (A) Widowed mother who had remarried v. (B) The sister of the deceased. (B) 

succeeds. ** Authority not quoted.” This is the remark of the learned editors. But 1 
woulovadd that the question contains no proper statement of facts, and the answers 
give no reasons. [Sholapur case.] 

I. A. 2. Half-sisters : one CAse. [District not stated.] 

(A) Step-sister v. (B) Step-mother. (A) succeeds. Nirpayasindhu is quoted, but 20 
does not support the answer in favor of the sister. 

I. A. 3 : — The paternal uncle: 2 cases. 

(1) . (A) The paternal uncle v. (B) His own wife. (B)held not entitled to a certifi- 
cate. [Poona case.] The question is wrong, and so is the answer. Whether a certificate 
to administer to a nephew’s estate may be granted to the aunt in the absence of her 
husband in a foreign country, is here a matter of discretion. There is no competition * 
of interests. The status of the family is not stated ; and the authorities are vague. 

(2) . (A) The paternal uncley. ( B) The pdt wife of the ^ceased*s father. [Dharwar 
case.] ** Authority uot stated.” The answer that (A) is heir and the pdf wife only 
entitled to maintenance shows that the latter, although a gotraja, was not considered au 30 
heir. 

I, A* 4 : — Father’s brother’s son : ten cases. [Ahmednagar caatf 

(1) . (A) A separated cousin v. (B) An illegitimate son, the deceattt^lHbeing a 
Brahman. - [An Ahmednagar case.'] (A) succeeds. There is no competition here 
between male and female, nor between two heirs. One is an heir and the other only 
entitled to maintenance. 

(2) . (^A) Fuiher*s broiher*8 Sony. (B) 8ister*s son. The deceased was a 6ddra. [A 
TVnnah case.] (B) succeeds, according to the SAstri’s answer. But the learned 
authors of the Digest add a note that ” the father’s brother’s son inherits, Since he is a 
Ootraja Sapinda, while the sister son is only a Sapindd so there is no competition 40 
between Ootraja Sppindas. 

(3) . (A) Two separated cousins v. (B) Widow of a separtaed cousin. [A Dharwar 
case.] (A) succeeds. The ^Astri’s answer shows that the cousin’s widow was held not 
to be entitled to inherit as a gotrejA segpinda, unless she bad a son. [This ease therefore 
is adverse to the proposition advanced.] 

(4) . (A) Cousins v. (B) Sons qf maternal uncles. [A Broach ease.] (B^are gotrajas 
and succeed, while (B) their opponents are Bandhus ; so that there is jio competition 
between gotrajas, or between male and female gotraja sapin^. 

» Mit. ch. ii., 1. 69, p. 11 
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There seems however to be no competition between males and females. 


(5) . (A) Cousm V. (B) Second cousin* g son, [A Sbolapur ease.] The answer is l>Oth 
(A)aii(l(B) succee^v This has been rightly condemned, for the cousin (see table at p. li/S) 
it a nearer sapinda, while his opponent belongs to the i^asS of remoter aapindas^ 

(6) . (A) Two separated cousins v. (B) A sister's daughter and (C) A separated 
cousin's son. [A Surat case.] Mere tbe sister’s daughter is held not to be an heir, and 
rightly so : for the rest, see my remarks on the preceding case (5). 

(7) . (A) Cousins V. (B) Cousin's sons. [A Khandesh case.] (A) succeed. The ques- 

tion ought to have stated whether the family was joint or divided ; for the answer will 

10 be wrong in the case of an undivided family. But this as well as Nos. 5 and 6 are 
not illustrations of male v. female sapindas. 

(?). (A) A separated cousin v. (B) Daughter's daughter and (C) Som^ second 

cousins. [A Tannah case]. (A) succeeds- Daughter’s daughter is not an heir to a 
deceased male ; but the question is inaccurate in not stating whether the second 
cousins were separated or joint. If they were joint, then the answer is incorrect ; for 
they would exclude the separated cousin though nearer. 

(9) . (A) Four cousins v. (B) Sister's son, (C) Two widowed sisters-in-Iaw and (D) 
Three father's cousins. [An Ahmedabad case.] (A) succeed. 

The Sastri’s reply is valuable, ns showing the distinction between the two classes of 

20 female sapindas —Mukhya (principal) and gauna (secondary). He rejects sisters-in-law 
as nut being a Mukhgd Sapinda, and therefore not an heir. The Digest-writers condemn 
the opinion in respect to the gift to the sister’s son, and cite authorities. Those very 
authorities show that the ^astri’s reply would be right if the cousins were joint with 
the deceased. The question does not state their status. 

The English translation (p. IC3, 1st ed.) is imperfect: see the Marfithi work, p. 
145, from which the English version must have been made. As to the remark of the 
learned authors of the Digest at page 165, the fault is due to the loose translation, rather 
flian to the answer which, when closely translated, runs thus : “ to the sisters-in-law, the 
mukhga (principal) sopinda relationship does not come, but the pound (secondary) saptnda 

SO relationship comes ; therefore the sisters-in-law are not heirs.” See Mr. Justice West’s 
remarks at page 442 of Indian L« U. Bombay series vol. II., which are based on the 
inaccurate English translation. 

(10) . (A) A cousin v. (B) manager for the deceased adopted son, appointed by his 

uncle’s widow deceased. [A Poona case.] 

This is not a case of succession. A Dharmadaya gift by a widow is conSrmed. 

I. A. 5 : — Paternal grandfather’s brother’s son : two r.’ises. * 

(1). ; (A) Granduncle's son v. (B) Full sister's daughter. [A Surat case.] (A) suc- 
ceeds. A sister’s daughter is no hmr at all } and here there is no competition between 
rival Qotrajas* 

40 (2). (A.) Granduncle's son v. (B) Son of father's sister. [A Broach case.] Th« 

latter is a Bandhu and the former is a gotraja sapinda ; so there can be no dispute 
about priority, and there are no rival Sapindas. 

I. B. a. 1. Brother’s grandson : two cases. 

[1) (A) Son pf first cousin v. (B) Sons of first cousins. [A Dharwar case.] The ques- 
tion is indefinite ; for it contains ho materials for a distinction, all the claimants being 
of equal affinity. The 6istri has rightly given a hypothetical answer dependent on 
the united or divided status of the parties. 

Again, this case ought to have no place under the present heading of ^ brother’s 
grandson/ It has been omitted in the Mardthi edition, see 149. 

50 (A) A brother's graniton v. ( B) if daughter* i grandson ' ' [An Ahihednagtr casd.] 

(A) succeeds. A daughter’s grandson is no heir to a male ; there is no competition of 
heirs here. 
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The status of the parties is not described. Besides the cases tneti** 
tioned by Mr. Mayne (p, 451 note h) there are others in which the 

1. B. a. 2. — Paternal uncle*® gratidiion : one case. 

( 1). (A) Paternal unclean grandson v. [B] A sister [the opponent appears to be a sister 
from the reply, but it is not statJed in the question]. [A Dharwar case.] (A) succeeds. 

This reply shows that the Sastri did not consider the sister as a Sapindo. j for if he 
had, then indisputably the sister would have excluded the first cousin’s son as being 
nearer according to some writers. 

I. B. 6. 1. Daughter-in-law. 

(1). (A) Daughter-in-law v. None. [A Surat case.] 10 

The question distinctly states that there is no male relation of the deceased. 

The reply in the English and MarAthi versions does not correspond (see I. W. & B, 
p. 169 1st Ed. and the Mardthi version p. 151). 

The second authority quoted by the Sastri shows that he based the succession on 
the capacity to offer Pindas, and that because the list of persons entitled to perform a 
^rdddka contains the daughter-in-law, she is an heir. For this Presidency, the Sastri 
may perhaps be pronounced to have been on the wrong track. 

In their 2ntl edition the Digest-writers add in remark 3 (p. 196) the case of Baee 
Jethn V. Hnribhai, S. A. No. 304 of 1871, Bom. H. C. P. J. F. for 1872, decided on 
8th March 1872. That case however is one of the daughter-in-law of a fVata)uidr as 20 
against a distant cousin born in a branch of the family which had no connection with 
the watan. A (Vatan being bundened with service to the State, succession to it is jeal- 
ously watched by the State, and confined to the particular branch wherein the tVatan 
has continued through generations. It was held by the learned judges in the 
above case that females were not ineligible for succession to a Watan (see Act XI. of 
1843, sec. 13) ; and that it was always confined to that branch alone. As there was 
none in that branch who could exclude her, that finding w^as enough for the pur- 
poses of that case ; so that the observations of the learned judges in regard to the 
order of succession among the claimants seem to be an obiter dictum. 

I. B. 6. 2.— Brother’s wife ; three cases. 3() 

(1) . (A) Sister-in-law V. (B) Sister* s son. [A Tannah case]. (A) succeeds. Tuo 
report is very brief. This is not a case of competition between two gotrajns. The 
status of the family is not stated. 

(2) . (A) Separated sister-tn-law v. (B) Separated male cousin. [A Klmndesh case ] 

(A) succeeds. 

The question is vague. ’*he Digest-writers in Remark 2 say that if the male cousin 
be the brother’s son, then the Sistri’s reply is erroneous. This is confirmed by them 
by adding another paragraph in their 2nd edition (sCe p. 197). This remark has been 
omitted in the translation (see p,lo2) and the translator renders * male cousin* by 
(paternal uncle’s son) so as to exclude the brother’s son. If the remark of the Digest- 40' 
w riters is based on a reference to the original case in which this Vyavhstlifi was obtain- 
ed, then the Sistri’s notions in regard to Manu IX. 187 seem to be um>uund, for he 
w'ouhV apply that text even in reference to persons mentioned in tlie Yajilavalkya’s 
text ch. ii. 135, whose order VijSane4vara will not allow to be interfered with. 

(3) . (A) Sister-in-law v. (B) Distant member of the famlg four or Jive times removed, 

[A Surat case.] (A) succeeds. 

The SAstri seems to have been influenced by the circumstance of the family having 
been joint, and the distant male being separate. If that should be tO| I am not sure 
that he may not be right. The authority he cites is Y&j. II. 135, which would appear 
not to be applicable to the case. 50 

I B. 5. 3.— Paternal uncle’s widow: three cases. 

(1). Aunt V, Sister. [A Ratn&giri case.] 
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doctrine opposed to that in the digest seems to have been held.‘ 
Again, it seems that two kinds of texts have been held to be applicable 
tolihe same property at different times : sometimes as if the property 
were undivided, and again as if it were divided.® This seems to 
have partly affected the opinions of the Sdstris above noted upon. 

The learned editors observe® in reference to the Sdstri's opinions 
generally It is however sometimes impossible to bring the authori- 
ties which they quote into harmony with their answers.*^ Mr* Mayne 
quoting the above remark adds : — “ It may be added that it is equally 
10 difficult to bring their answers into harmony with each other. I have 
given tip in despair the attempt to reconcile the fictions and rulings 
from Bombay, already cited in this paragraph, with those which will be 
found below. It is a pity that all the Sdstri^' opinions were not 
published in original ; and those published have been partly published, 
passages considered irrelevant by the editors being left out.® The 


The statement in the reply about the rule of the Maydkha is incorrect (see abore 
Part II. p, 81, 1. 25). The hearing of the authorities is not clear. The question it 
silent both in respect to the status of the family and as to how the dumb son came 
to succeed. 

20 X2)^ (^) Paternal uncleU widow V. (B) Maternal uncle, [An Alimednagar case.] 
(A) succeeds. No authority is quoted. The question ought to have stated whether the 
claimants were joint or divided with the deceased. There is uo competition between 
two Classes of sapindae, 

(3). (A) Paternal uncle'a widow v. (B) Father's second cousin. [A Tannah case.] (A) 
■urceeda. It is not stated in the question whether the family was joint or divided. 
The reply do^a not state whether the paternal* uncle was at the time of his death joint 
or divided with the deceased. 

1. B. h, 4 Paternal uncle’s son’s wife : one case. 

(1). (A) The cousin's wife y, Daughter-in-law. 

80 The reply is unsatisfactory. The cousin’s wife and the daughter-in-law being on a 
id^el in the Hindu scheme of succession, if inheritance was to be permitted to female 
goffers, the daughter-in-law must be nearer than the cousin’s widow. There is here no 
cbnipetitioii with a male. 

X. B, b. $. The widow ^of a gehtite within the fourth degree : one case. 

fA) Xke laddpvt of ijkfi yr Nobodg. [Surat case.] 

rThe question is indefinite and-ibe answer vague. The status of the family is not 

stateA' ' ■ '• 

^ Pranshimkeir md another t. Prkhhwar (I Bprrodaile 427); W. & B. p. 169, 
1st mafp. 35 Id: A I63i ist »d. pr^. 

40 • T* Bate, 2 Borr. p. 127; Jethee and others v. Shear Base, 

2'iJbA 5^8 5 r, 2 Bbrv, 6l6; Bai Amrit v. Bai Manik, 

'^•anb'B.. ist'kil p. ids, 

* Mayne’s Hindu Iaw and Usage, an (A). 

• W. and B. Preface, pp. x— xii, ... ^ 
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ftuthoHties marked by an asterisk have been added by the jSditors. ^ 

The observations of the Privy Council have evidently not been 
properly attended to by those who set the questions and those who 
answered them.*^ Seeing that the English translations are not 
always quite accurate,* the publication of the original would have been 
desirable. 

Sir T. Strange, after discussing the question of the widow's right to 
succeed, comes to the conclusion that, subject to the condition of 
chastity, her right is admitted.^ But after stating that the daughter is 
admitted to euccession by an express text, ho notes* — ^'the general 10 
principle being that the sex is incompetent to inherit." 

Mr. W. H. Macnaughten also notes the gotraja heirs as given in 
my table up to No. 30 ; and then says : In default of all these^ the 
Sapipdas in the same order as far as the seventh in degree, which 
includes only one grade higher in the order of' ascent than the heirs 
above enumerated. In default of Sapindas, the Samanodakas succeed | 
and these include the above enumerated heirs in the same order as far 
as the fourteenth in degree."* 

So far in regard to the female Gotraja Sapindas who inherit, and 
also about the oxclusmn of the rest. 20 

Next I will state, as I promised to do before,^ the order in which the 
moXe Gotraja Sapindas inheTit ; for their number has been already 
mentioned. The annexed table contains all the Gotraja Sapindas en- 
titled to inherit \ and the numbers indicate the order in which they 
inherit relatively amongst themselves, 1 (son), 2 (grandson), 8 (great 
grandson), are put in to complete the table. It is only in their absence 


• Preface, p. xii. 

• Myna Bayee v. Ootaram, 8 Moore’s E. I. Appeals, p. 422 : — 

** Every such reference in a suit, where it may bind a right, should embrace all 
important facts proved or admitted in the cause, which may affect the conclusion, 30 
and it is the duty of the court itself so to frame the questions that they may elicit an 
opinion upon the very facts on which the legal title depends. If the facts be not 
ascertained, but stated, and disputed, then the questions should embrace either view 
of the facts. When the opinion given is apparently irreconcilable with the Opinions 
of proved text-writers, those who give the opinion should be asked further to explain 
that which appears primd facie thus irreconcilable, so that they may show on what 
they ground an apparent exception from the general law, whether on general custom# 
modifying texts, on local usage, family customs, or other exceptionable matter/’ 

• Compare pp. 163 (Q. 9), 238 (Q. 4), 289 (Q.) and 241, witli the MardtHf 
Vyavasthas at pj^. 146, 213, 214 and 216. (See preface to the Mar&tM Digest, p. 6.) 40 

• 1 Sir T. Strange’s H. h- p. 136. 

• Id: 146 J see vol. II., pp. 239, 243. 

A^ol. I„ p, 33 5 Calcutta, 1829. 

• Page 
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tliat this table can come into use. 5 (daughter) and 6 (daughter's son) 
are inserted in order that no heir taking under an obstructed succession 
may be left out. But 5 and 6 are not Qotraja Sapi^as, 


0r«at grancl< 
fotber's great' 37 | — 28 
grandmother. ^ 

Great gnmd- 

father's ] 23 |— 2'4 
grandmother. 

Great grand- 
father’s I 19 I — 20 
mother. 

Great grand- 
mother. 1 16 I — 


Grand- 

mother. 


Mother. 



The figures enclosed in squares indicate the female a Sapirj^m : 
all the unenclosed figures represent males. 8, 12^ Ifi, 20^ 24, and 28 
are the deceaaed^s ascendants. 9, 18, 17, 21, 25, and 29 are the sons 
of these ascendants respectively. The perpendicular columns denote 
collateral lines of male ^apindas for six degrees descending from each 
ascendant. 

An inspection of the table will show that when the seven female 
9 (igotra sapin^as and the two heirs out of the gotrd, viz., the daughter 
and the daughter’s son, are excluded, there remmn 48 mMe gotraja 
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sapin^as. Of these, the order of heirs up to No# , 10 has bf 

Y^jnavalkya {ch. ii» v» 132), from No, 11 up to No. 18 by Vijfi£ae4» 
vara (see above p. 360) and from No. 19 up to No. 80 by Yx)4veivara 
in the Subodlntii (see above p. 361), and I have supplied the remaining 
numbers according to the authorities. 

Thus the male sapindas inheriting as such are divided into tvro 
groups, the first consists of five grades, ‘ each grade containing three 
persons; the second consists of seven grades, the first containing 
three persons, and the remaining six of four persons each.® Members 
from the first group inherit before those in the second. The order 10 
throughout is indicated by the numbers. 

Those in the first group {Nos. 12 to 30 in the table) are 
stated by Vijndnesvara and his commentator Visvesvara in the 
Sabodhini. I supply the order of the rest in the following manner. 

In stating the heirs after the brother's sons, Vijndnesvara describes 
the Qoiraj&h to he pitdw^ahi, Sapinddh and sam&nodokdh,^ There are 
thus three classes ; of these classes the second is that of sapinddh. In 
the same passage, after enumerating the sapindcLS as far as Nos. 16, 17, 
and 18, (see table page 378, and the passage at p. 360) he sayserawd* 
saptamdt, &c. (in this manner up to the seventh [sapinda], the taking SO 
of wealth by sagotra sapindas should be known). 

After stating how the gotraja sapindas are succeeded by the Samd» 
nodakas,. Vijnanedvara quotes* the following verse from Brihan* 
Mann : — 

5 5^ II 

Here also it is clear that sapmda-ship ceases (lit. returns) at the 
seventh (person) ; S'amiinodol'fl-ahip at the fourteenth. It is 

tjlear, therefore, that all the males up to the seventh degree as given 
in the table are heirs ; and Vijndnesvara's enumeration up to No. 18 30 
fixes the order as far as No. 18, and leaves the order of the remaining 
sapinda heirs to be supplied. Visvesvara carries it up to No. 30,® and 
those that are declared to be heirs by the text dsaptamdt^ must be 
classified as above according to Mann chap. ix. v. 187, which is adopted 
by Vijndnesvara,^ 

^ The nearer sapindas, • The remoter sapindas. 

• Sec above p. 360. 

♦ Mit. ch. ii. leaf 60 p. 2 lines 12 and 13. See my observations on tbe curies* 
ponding verse from Manu ch. v. verse 60 at page 82 Part II. note 1. 

» See page 361. ® See page 360. 40 

^ Mit. cb. ii. leaf 59 p. 2 lines 11 to 13, and 1. 60 p. 11. 3; see also Apastamba 
quoted by Vijfidne^vara at 1. 60 p. 2 1, 2. See the same Stitra of (2, 6, U, 2), in tbe 
edition of Apastamba by Dr. Buhler, vol. I. p. 72, and vol. IL p. 78, 
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In regard to tlie two gronpa above mentioned by me, there is s difTer- 
enoe of opinion. Mr. Harrington, judge of the late Sadr Conrt of CaU 
cntta,* considers that the line of the [^Sapinda'] heirs is to be continued 
down to the seventh descendant, from the propositus and from each 
ascendant, so that the deceased owneris own descendants come firat, 
next the father and his descendants, next the paternal grandfather and 
his descendants, and so on. This conclusion is opposed to both 
Vijflanesvara and Visve^vara, and is not borne out by the arguments 
adduced. In reference to the arguments I may say that there is some 
10 confusion in the report in regard to the Mitdkshard and the Bdyabh^ga 
or Gauda authorities ; and no references are given to the texts cited ; but 
so far as I can follow those arguments after perusing the entire Ddya- 
bh6ga chapters alluded to, they amount to four ; three based on different 
interpretations of the word putra (son) and its equivalents, and the 
fourth on the interpretation of the word mnlana (issue). First of all 
Mr, Harrington holds that a strict interpretation of the word putra would 
exclude the grandson, or the great grandson, from succeeding after the 
son.® Mr. Harrington's references to Colebrooke's translation of the 
MiUkshara show that all Y^jiiavalkya that was then translated and was 
20 available to him for reference were the 35 verses (114 to 149) of chap, 
ii. In these, the word ' son' occurs in the form of suia, putra, tanaya^ 
in fourteen verses.* These three terms are equivalents of atmaja^ 
(son), literally one born from one's self.* The word Putra (son) in 
verse 136 alone is construed as son's son and son's grandson as well as 
son, in consequence of the authority of various texts and comments. 
Thus B41ambhatta ; — ^ Translation: — 

Here the use of the word Putra [is to be taken as] upalakshana 
(iUmlrfttion of) pautra (son's sou), and prapautra (son's grandson). 

Mitra Misra : [while on the subject of the wife's right to iuherit» 
80 and in refeiwce to the same verse] says — 

Translation : — The word aputra which is met with in [texts begin- 
ning with] patni,^ &c. is illustrative of [one without]* the son's son, 
and the son's son's son. 

J{m4tavdhana also, while discussing the widow's right of succession» 

^ Moore, Indian Appeals, vol. II. p. 132 iUuteheputty Dutt Jha and oiher$ r. 
der Narain [iae and another), see pp. 140 — 160. 

• yd), ch. ii. V. 136. 

® The word suta occurs in vv. 114, 117, 122, 128, 129, 132, 134, 135 j putra in v?. 
40 121, 127, 130, 136 or 142, and tanaya in v. 133. 

• Amerakoia, IL, 6, 29, Bombay Ed., p. 137. 

• Amarako4a, 11. 6, 27. Bombay £d. p. 137. 

• Vimmitrodaya leaf 198, p. 2 lice 7- 

^ Ydj. ch. ii. vt. 136, 136 are referred to. 
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quotes Manu, Vishpu, H^rita, Y&jfiavalkya (1.^78), Sankha, LikhitSi 
and concludes* — 

'' «T?f I^TT^ 

Translation ; — Hence the term futra [stands for descendants^ up to . 
the son’s son’s son. 

Kainaldkara in his Viv4datdndva quoting Yiij. ch. ii. v. 136 says 

f^g^firfcT 5(^naTT55r^ ^ 

f^: TTrf^: ptefNrf 

W^TToif Hi?iTa;^?r^ir?r- 

Translation : — Here the truth is that inasmuch as three [descendants] 
commencing with the son are principal [heirs], in accordance with 
the text of Sahkha, Likhita, Vasishtha, and Paithinasi [ending in] 

^ attains the world of the sun,’® with the text of Manu, viz., ' water should^ 
be offered to three [ancestors] and [so] is the Pinda, offered to three 
[ancestors],’ and with the text of Y^jnavalkya, ^the attainment of worlds, 
eternity, and of heaveiris through sons, son’s sons, and son’s son’s son 
[respectively],’ it is on failure of them'that .... in the case of one 
who being divided and not reunited dies without leaving the prin- 20 
cipal [i.e. the legitimate] son, son’s son, or son’s son’s son, and the 
secondary sons, the whole wealth including immoveables belongs to 
the widow, who was married according to the Brdhma, or a like form, 
and is chaste. 

The DharrUas^stra rules of criticism require that to each word should 
be assigned its plain meaning, unless the context or some authority is 
clearly opposed to such an interpretation. Again, Mr. Harrington gives 
no authority for so vague a use of the word pw^ra as will include seven 
descendants. Such an interpretation is unwarranted by Sanskrit 
idiom and grammar, and is opposed to the express authorities above 80 
quoted. 

Secondly: — Mr. Harrington (p, 167) rests his conclusion on the 
following words of the Mitdkshar ^ : — * The same holds good in respect 
to their sons and other [descendants]’ and also on the commentaries 
of Visvei^vara and Bdlambhatta there. Now with reference to the de- 
monstrative pronoun * ikeiP in the above extract, it is clear from the 
context tb9t-it' jrefers to all those who have been mentioned in that 
paragraph of Mr. Colebt^ooke’s translation which explains the meaning 

* See Dayabh&ga with 8ri Krishna Tarkilanktra’a comments; Calcutta, lf29, p. 251, 

lines 2 end 3. The original texts are given m eaetenso^ but T do not, quote them here, 40 
as it will unnecessarily take much space ; they are at pp. 248 to 261. ' . 

* See Manu cb. ix. ▼. 137. 

* See Coleb. Hit. ch. i. iiec. I para. 3 Stokes’ edition p. 365 lines 11, 12« 
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of the two phrases — naipely, the obstructed and the unobstructed sncces- 
sio n. That it does so refer also appears from B^Iambhatta^ who says 

Translation : — Their sons, &c. The meaning is 'in the case of the sons 
and the like of the son, grandson, the paternal uncle, &c/ The trans- 
lation of this line given by Mr. Colebrooke (para. 4 of note 3 on p. 365 
Stokes^ Ed.) has been evidently misunderstood by Mr. Harrington. 
As regards the support drawn from Visvesvara^s comment I must 
say that his language as translated by Mr. Colebrooke on p. 365 note 3 
10 Stokes' edition is somewhat vague and inaccurate. Indeed the original 
passage in the Subodhini itself seems to be confused by the term 
ST? 2?r^: Translation Here by the word tat, 

sons and grandsons [being understood, their] sons, &c., are to betaken. 
This passage is faulty. The son can have no descendant except through 
his own son. It appears to me, therefore, that there is a misreading 
here in the manuscript now available, and this can only be cleared up by 
a careful comparison of different families of MSS. 

Thirdly, Mr. Harrington's argument is (p. 167) : " 'Ihe same construc- 
tion must, I think, be put on the words ' sons * and ' issue' (putra and 
20 s^navay in the fourth and fifth paragraphs of the fifth section and second 
chapter of the Mitdkshara, and this interpretation is indeed indicated 
by expressions on the same paragraphs, viz., ' on failure of the father's 
descendants' (santdna) and ' on that of the paternal grandfather's line' 
(sawidao)," The fifth paragraph of ch, ih sec. v. as above referred to 
runs thus : — " On failure of the paternal grandfather's line, the paternal 
great grandmother, the great grandfather, his sons and their issue 
inherit.”* Sunu means son, and not issue,^ Mr. Harrington was 
evidently not aware to what absurd lengths the word santdna would lead 
if ^strictly interpreted; but apart from that objection, if the word 
80 putrah (sons) is to be Understood as standing for any male descendant, 
then Vijfidnesvara is guilty of tautology in using an alleged synonymous 
expression sunavak immediately tifter putrah in the same passage. But 
this interpretation is not correct.^ 

Fourthly and lastly, Mr. Harrington thinks that the use of the word 
santdna shows that descendants in general were indicated. This is not 
oocreot. On this point there is no ambiguity left. For Yi^ypivara in tho 
BulMiAnlift qg|iMning the phrase (Translation:— "On 

feilure of the father's issue") says:— f^ScfRt (Transla- 

1 It should have been dither fiifis or s4iitiea&. 

40 * See Stokes* edition p. 447. 

• Aiaarakola, II., 6, 27, Bombay Ed. p. 137. 

♦Mit. leaf eOp. 21. 11 
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tion:— The line of the fether [must be understood] to be [or toendj up 
to [or with] the brother's sons.) 

Mr. Colebrooke translates SarUdna first into ** descendants/^ (para. 

4, line 1, Stokes* H. L. B. p, 446,) and again at p. 47 (para. 6, line 1) 
into “ line.^^ This is not correct, and often misleads. It should be either 
uniformly translated or simply transliterated. 

Mr. Harrington^s theory therefore is not supported by any authority, 
and his inferences, based on the words putra, sunu and s ant ana, are 
etymologically incorrect; and are opposed to the interpretation of 
Visvesvara, and to the text of Kdtydyana as received by digest-writers. 10 

Again, on the same point Messrs. West and Buhler in their Digest 
of the Hindu Law of Inheritance and Partition/^ observe : — 

“ The principle suggested by Mr. Harrington, namely, to continue each line of heirs 
down to the seventh person, and thus to allow, first the brother’s descendants to inherit, 
next the paternal uncle’s descendants, and so on, can easily be carried out in the case of 
the paternal uncle’s line and those descended from the sons of remoter ancestors. But 
it is impossible to allow the brother’s grandsons, great-grandsons, and remoter descent 
dants to inherit before the paternal grandmother, since the right of the latter to succeed 
immediately after the brothers’sons is clearly settled, not only in the Mitdksharl^, but 
in all the law books of the Benares Schools and in the Mayukha. Besides, under this 20 
arrangement, the remoter descendants of the deceased himself, as great'great-gprandsons 
who possibly might be in existence at the greHt-grest-grandfather’s death, would be 
lost sight of altogether. In order to provide for the rights of these persons who 
undeniably have a right to inherit, they might either be considered as coheirs with the 
descendants of the paternal uncle, who are equally distant from the deceased, or placed 
after the paternal grandmother, and before the paternal grandfather, viz., !, paternal 
grandmother; 2, deceased’s great- great-grandsons, or remoter descendants to No. 7 
if living: 3, brother’s grandsons, brother’s great-grandsons, brother’s great-great- 
grandsons and their sons ; 4 , paternal grandfather. The second arrangement seems to 
be the more satisfactory, as it follows the principle indicated by the Mitkkshari, that 30 
the succession is to go to the direct and the several collateral lines, after providing for 
the grandmother conformably to Manu’s text in her favour, in the order in which they 
branch from the common stem.” — (First edition p. 143 ; second edition p. 176 ). 

Here two things appear to be assumed by the learned editors : — 

1. That the Pitimah^s (grandmother^s) position in the order of 
succession is settled, while that of. the Pitdmaha (grandfather), his 
sons and his grandsons is not equally settled. 

2. That there is no received rule for determining the order of sue- . 
cession of the Sapi?^ succeeding under the present text of YSjnavalkya 
(chap, n., V. 185), and that one has now to be fixed for the first time. 40 

On both these points the answer must be in the affirmative, and 
against the course of succession above suggested by the learned editors. 

For, as I have shown before,^ the following are fixed by VijnS- 
nesvara himself : — 

No. 11. Fatbcr’i mother {Pitdmahi)* No. 13. Father*! father’s sons. 

12. Father's father (Pitdmaha). 14. Father’s father’s grandsona, 

^ Table, see page 378 ; authoritiea, pp. 860—364. 
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And again t— * 

No. Ift. Father’s grandmother (Propi^amaAi). No. 17. Father’s grandfather’s son. 

16. Father’s grandfather (Pra^tVdmo^a). 18. Father’s grandfather’s grandson. 

These are expressly settled by Vijndnes varans text thus 

“ r^ffWRpqt 

Translation ; — On failure of the father's -mother, those of the same gotra such as 
the father’s father and the like are takers of wealth. 

Hl% tl 

10 Translation :-~Thus on failure of the father’s line, the father’s mother, father’s father, 
father’s brothers, and their sons are takers of wealth in ortler. OiV failure uf tlie 
father’s father’s line, the father’s father’s mother, father’s father’s father, bis sons, their 
SODS. 

Vijndne^vara himself fixes the PitdmahVs position, and expressly says that 
Mann's text is merely for showing that she has a right to take^ ; and by 
thus citing Mann he evidently justifies her being thus brought into 
his sapratibandha scheme, for she would otherwise have no place accord- 
ing to the text of Baudhdyana. The very passage of Vijnanesvara 
which fixes the position of the father’s mother, also fixes that of the 
20 father's father, and in precisely the same manner •, and I cannot there- 
fore understand how he can be displaced in opposition to the order fixed 
by Vijndnesvara and by a series of writers of acknowledged position, 
following Vijndnesvara. It will be thus seen that the order as far as 
No. 30 of my table (see page 378) has been fixed by Vijfidnesvara and 
Visvesvara. And with the exception in the case of Ganda writers such 
as Jfmdtavahana and others, he has been followed by writers like 
Bdlambhat^, Mitra Misra, Kamaldkara, and Grdgdbbatta. 

Again, as regards the order by which one ascendant with his two 
descendants is taken by me in the above enumeration before going 
80 to the ^rest of the eapindaa in next line, this is also clearly settled 
by authority. First of all, Visvesvara himself, in his second work 
entitled Madana Pdrijdta, shows® how the male sapindas of three 


» Mit. ch. ii. leaf 60 p. 1 line 8 

Other writers while admitting her right, fix her portion according to their own views.' 
Thus Vacbispali Milra places her at the end uf Sakulyas according to his nomenclature, 
hut Sapind^iB according to Vijfi^nesvara’s. See Viv^dachintamani (Calcutta), Samvat 
18/4 page 53 ; Translation by Babu P. C. Tagore, p. 294. 

* The work is attributed to Madana P&la, in the colophon of each sfafiAla (chapter). 
But he must be the king under whose auspices the work was composed by Viive4vara 
40 (see Sanskrit VyavastUd Chandrikfi vol. i. note 46 p. 15). There are nine $tabaku$ in 
ibis work. The following passage is from the eighth itabaka 

ipRit «rwir/^?TRiR fngwr aift- 

gfllf : 
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j^rades only succeed in each case by the analogy of the father, the 
father's sons [». e. the paternal uncle], and the father's grandsons as 
given by Yajnavalkya, The passage which follows this rule is given at 
page 361, and clearly gives the names and order of succession of the 
Gotraja sapmdas up to number 30 in my table. ^ 

In like manner, Kamaldkara, after mentioning the succession in 
default of the brother's sons, says : — 

Traitslation : — Following the same direction [t. e. proceeding on the analogy of the 10 
order of auccesaion expressly mentioned by Y&jSavalkya up to brother’s sons], in 
default of her, the father’s father, father’s brothers and their sons take the wealth ; 
failing them, the father’s father’s mother, father’s father’s father, his sons and liheir 
sons ; in this way, tapindas up to the seventh [degree] take. Failing those the 
Samdnodaka$. 

Again, this order is expressly followed by Bdlambhatta, and by all 
the other writers I have named above. It seems also that this 
interpretation of Vijn^nesvara had become fixed by usage, and 
had been accepted even before the time of Visvesvara, by such 
eminent authorities as Mddhava and Devanna Bhatte or Dev^nanda- 20 
bhat^, as he is styled in the Calcutta edition of the Smriti 
Chandrikd. Thus a succession of digest-writers and commentators 
have fixed the order of mpindas up to number 30, and such order, 
whether convenient or not, is now binding, and must be accepted. 

In regard to the rest, I have briefly indicated the rule which settles 
their order of succession. To make the matter clearer, I must add a few 
words. Manu (chap, ix., v. 187) says: ^ 

Translation : — * To the next amongst the Sapindas, the dhana (wealth) 
belongs.' This nearness begins with the 4tb, 6th and 6th descendants 
of the propositus (Nos. 31 to 83, table p. 378), and the remaining four 30 
Sapindas of each. series one after the other (see Nos, 31 to 67 in table, 
p. 378). Vijndnesvara's statement dsaptamat (up to the seventh) is ex- 
haustive as to number, and there is nothing illustrative in this passage. 
Where the term Bandhu is taken as illustrative, it is done on the 
authority of Mitra Misra® to supply an omission } but the person so 
introduced, comes after the enumerated Bandhus, although if nearness 

*rranBlatioii : — Failing the father’s father, the father's brother [succeeds]. Here the 
distinctioii between the full blood and half blood [is to be understood] as befojre. 
[Thus] the sons 6f the father’s mother first take wealth. Failing them the sons of 
the father’s stepmother. Failing those, the sons of paternal uncles [succeed] on the 40 
analogy of the brother’s sons [tnentioned in the verse of Y4j. regarding the order of 
heirs]. In their default, their nojla [succeed]. Thus the propinquity [for succession] 
is to be determined after the aforementioned manner. 

^ See page 373 ; and the rest of the passage from Madana Parijata at pp. 360, 361. 

• Virainitrodaya, leaf 209, p. 2, 1. 8. 
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alone were considered, the maternal uncle, so iiiti*oda(ced, would 
before his son, whicb he does not. 

I cannot see hoV^^ this order, expressly fixed by kilee, can hoW bo 
altered. Were it open to do so, many other orders ihight be suggested. 
Thus, if the field had not been pre-occupied by Tijfi4ne4vara and his 
followers, the easier course would have been to leave ofUlie sapinda* 
with the grandfather, begin at the son Of the great grandson (No. 81), 
^nd cArry the seven stoma through in a regular manner. Another 
course would be to tako three persons from thQ profiositua all through, 
10 and then exhaust the seven lines beginning wilts that of the deceased, 
A third course Would be the one indicated by Messrs. West and Blihler, 
beginning ^fter the PUa-viM, on the ground of her being mentioned 
by Hanu. A fourth would be the order of the Mayfikha, wherein 
simultaneous succession opens out to different sets of sapinda 
I will now make a few notes on decided cases. In llutcliepuity 
Dutta Jha ami others v. Eajtmdcr Naroin Fao and others,^ it was held, 
according to the Mithila Sastra, that tho party in possession being 
descended in the sixth degree in the paternal line was to be preferred 
to the maternal line.^^ The position of the contending parties is given 
20 below;® 

There is no contest, here between Sapindas of any kind or dogi’ee.^ 
The plaintifiTs (appellant's) father was neither a Bandhu nor a Saphida, 
near or remote, oven out of the hundreds named in tho marriage section.® 
As a son of the sister of the wife of the deceased propositus, he was no 
relative of tho deceased under any system of Aryan law iii India. And 
I confess I cannot see how all the discussion in tho case should have 
arisen. 

In Rany Siimuty Dtbeah Y, ^any Koonda Luta and others,^ it was 
' 2 Moore’s Iml. Appeals, 132. 

30 * The following tree, coflatrweted frOiti ihe report on p. 133, shows the relationship 

of the parties : — * 

Sumrao Chowdrey (original owner). 

— ^ - f 

Sree Narain (a sinth 
male desr^nilant) 

[also deceased] . 

Rajund^;: Narain Rae and 
Coower Mohimlk Nfeiti 
Rae (sons) (Defetidants,) 

Respondents. ( 

suuB, iiQirs niiu represeni;aiives ’ 

of Ganga Dutt Jha, d#*ceaied. 

* Such an heir does not appear in the Table prefixed to Babii P. C. Tagore’s 
Translation of Vi?,lda Chintamani : seeoml cd, 1866. 

* See above p. 347. • 4 Moore’s E. L Ap., 202. 


Rajn Inder Narain, (sixth male 
descendant ; the last deceased 
from whom succession was claimed). 

Gan^ Dutt Jha, son of the sister 
of the wife of the deceased Raja 
Inder Narain. (Plaintiff) 
Appellants. 

40 Rntebputty Dutt Jha and others. 
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held according to the D4yabhaga Sastra which governed the descent, 
and not the Mit^kshar^, that a gift of Zamindaree to a stranger by the 
widow of the last Zamindar who died without issue, made with the con- 
firmation of the mother's brother’s sons, was valid as against the Claim- 
ants under the Mit^kshar^, as being descended in the seventh remove 
in the naale line from the common ancestor. 

In Bhyah Ram Sing v. Bhyah Agur Singki^ the question was (page 
390) whether the plaintiffs, being great-great-great-grandsons of 
the common ancestor, wore too remote in degree to be heritable as 
gentiles.” There was no contest between two persons as heirs or 10 
between two classes of heirs (p. 392). This case is followed in Tha~ 
koor Jeebnath Singh v. The Ooart of Wards, ^ wherein it is held that the 
great grandson of the deceased's great-groat -great-grandfather is by 
Hindu law entitled to succeed in preference to the father's sister's son. 
The two previous cases, ^‘one in the 2ud Moore pi. 1§2, and the other 
in the 4th Moore, p. 292," are referred to by their Xiordships (p. 1G5> 
as being those the principle of which had been followed in the case 
from the 13th Moore just referred to. 

In Thakoorani Sahiba and another v. Mohiin Lall and others^ the 
sister's son is held not to be an heir to his deceased uncle’s property ac- 20 


^ 13 Moore*s E. I. Ap. 373 ; same ease : 6 Beng. L. R. 293 ; the first two para- 
graphs of the head note run as follows : — “ According to the Mitakshard and the 
authorities of the Benares school of law as received in the North-West Provinces, grand- 
sons in the fourth and fifth removes are Sapindas and heirs to their common ancestors. 

The question of preference in succession is distinct from exclusion, as the pre- 
ference is founded by the Hind )o Law on the superior efficacy of funeral oblations.** 

This being a Mitdkshara case, the last opinion appears opposed to VijildneBvara. 
The case in the 4th Moore, p. 292, is a Dayabhdga case ; and the one in the 2jid-Mooie 
p. 132 appears to be between a remote Sapiuda and one not an heir at all. 

• 2 Law Reports, Ind. Ap. 163. 3Q 

* 11 Moore E. I. Ap. p. 386. The following will show the relationship of the 
parties 

Chowdree Ooilaichund. 

(Founder of the Family.) 


Wife (1) died 
before her husband. 

Daughter 

(deceased) 

Mohun Lall (son 
of the daughter) 
Plldntiff and 
Respondent 


Wife (2) ♦ 

I^Thakoorain Siihiba] 
Koor Inderjeet Sing (son) 
Defendant and Appellant. 

Maharani (wife of 
Inderjeet Sing (died). 

Chowdree Jaichund 
(adopted son) 
I^fendant and 
Appellant. 


Wife (3) * * Survived 

their husband. 


40 
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cording to the Benares exposition of tlie Mitdkshard. The question of 
Sapinda sucoession is discussed ; but the defendant in possession being 
an adopted son of the last owner, the Sapinda succession question can- 
not arise. 

In Koore Ooolab Sing and others v. Bao Kurum Sing,^ it was held that 
by the Mit&kshara> a male descendant in the fifth degree from the great 
grandfather of the propositus succeeds to the exclusion of the sister’s 
son. In Thalcur Jihnathsing v. The Court qf Wards and another,'^ it is 
held that the grandson of the great-great-great-grandfather of the 
10 deceased is^ according to the Mitdkshar^, a nearer heir to the deceased 
than his father’s sister’s son. 

Sisters in Madras were held to have no title to brother’s property.® 
The case is decided in accordance to usage '' prevailing beyond memory 
and acquiesced in by all parties concerned.” The texts cited were re- 
garded as virtually changed and modified by practice.” The same is 
also held according to Hindu law in other cases.^ 

But it has since been held that although she may not succeed as a 
sapinda, she may as a Bandhu,^ 

Similarly sister’s sons were held to have no right to inherit.® But 
20 fche opposite has been since held also in the same Presidency, though it 
would seem to be in his right as Bandhu.^ In another Madras case,® 
the Privy Council give no decision as to the sisters succeeding as Ban- 
dhusf but observe that they “ could only so succeed after the Sapindas, 
qf whom there are .several, had been exhausted.” 

In Lakshmihdi v« Jairam Hart and othersf^ it seems to be held in 

‘ X. Beng L. R. (P. C.) p. 1. ThU it a N. W. P. case. 

* V. Beng. L. R. p. 442. 

« Madras S. D. for 1858 page 176 suit U8 of 1858. 

* See also Kasale Arumugum v. Palaniyi and another — 19th November 1859, 
80 Madr. S. B. R. Dec. 1859 p. 247 ; Nagalinga Pilai v. Vaidelinga Pillai 7tb November 

1860, Madras S. D. R. December 1860, page 245. 

* 8 Madras H. C. p. 88. 

* Madras High C. R. p. 85, Doe on the demise of KuUamal v. Kappa ; tee also 
Ranee Parvata Vurdhany Nandear v. Sveasawmy» Tover, Madras S. P. R. December 
1858. page 209. 

' Chelakaniy. Raja Suraneni, 6 Madras B. C. R. 278. 

* Indian L. R. 1 Madras Series p. 185, (Vellanki Venkata Krishna R&o v. Venkata 
R4ma Lakshmi and 2 others). 

* VI. Bombay High Court R. (A. C. J.) 152. 

40 The Court assign three authorities for the above conclusion : — (1 ) Mitiktbar4 (Cole- 
brooke’s Translation) ch. ii., sec. 6. para. 5 ; (8) Wes* and Buhler, pp. Hi, Uii , 
(Introduction, Ist £d.) and introductory remarks te^geat ch. ii., sec. 14 ; and (8) 
Vi4ve4vara's Subodhini extending the list of Sapin^ mentioning the greatgrand- 
father’s grandmother. In regard to grounds 1 and 3, X would refer to paget 360—^4 
above. The deduction made by Messrs. West and Buhler, pnd above relied upon, rests 
ofl cases it pp. 149—174 of the Digest, as to which see shove pp. 372—377 
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Bombay for the first tiine^ (no earlier case is there quoted,) under the 
Mitdkshard^ that “the wives of all Saj)indasmd Samhiodahasmusthe 
held to have rights of inheritance co -extensive with those of .their hus* 
bands/* This is very wide, and as at the best, the widows might take 
a life-estate, if they take at all, the term co-extensive can hardly be 
accurate. 

In Baee Jeta v. The heirs of Barihhai Bhagvandas,^ a wattan was held 
to be heritable by the daughter-in-law of the last male owner in pre- 
ference to a male opponent of another and an entirely distinct branch 
of the family. It was found that the wattan had never been held by 10 
the opponent’s branch y but the decision was founded on the preceding 
case of Laxinihai v. Jay ram Hari and others- In case of v'aian pro- 
perty, the tenure of which is regulated by usage controlled by the state, 
and is thus limited to a particular branch, the Hindu law cannot operate, 
except within that branch. 

In Lallubkai Bdpubhai and others v. Mankuvdrhai and others^ the 
widow of a remote male sapinda was held to be entitled to succeed 
in preference to a more remote male sapinda. The decision is based 
chiefly on the interpretation of Vijnanesvara. The distinctipn of differ- 
ent kinds of sapinda relationship which has been previously explained, is 20 
there denied. But it was not pointed out that Vijndnesvara had divided 
the work not only into Adhydyas, hni into prakar anas. Thus A’ch^ra- 
dhydniis divided into boy evoXprakar anas (sections). Thus marriage forms 
one, and iSrdddha another (see headings in Part II. pp. 157 — 274). Out 
of a very large number who are all nominally Sapindas, some only enter 
the Sr4ddha ceremonial. This is so stated in all the current ceremonial 
works. In marriage there are 2121 Sapindas by the texts of Ydjnavalkya 
as interpreted by 6ridhara, Anantadeva, Nagojibhatta, and others. 
But these cannot come into the Ddyabhdga Section by any stretch of the 
imagination. Y4jnavalkya, II. 135, which relates to the Sapratibandha 30 
succession, contains the wife, daughter, and mother, directly mentioned. 
These are Sapindas of the deceased. But they do not take the ddya as 
Sapindas, The Mit4kshar4, which relates to this portion, is complete in 
its rules, and requires no provisions from the marriage section to sup- 
plement it. Mitra Misra is one of the best commentators of the Mit6k- 
Bhar6,and the passage translated elsewhere (pp. 362 — 364) is free from all 
ambiguity. No authority is given for holding that he used to quote, from 

^ Printed Judgments of the Bombay High Court for 1872, No. 38 of 1872, 

• Indian L. R., Bombay series, p. 388; this case is followed in Special Appeal 
No. 474 of 1874, decided on 17th October 1879; Printed Judgments p. 6^81 In this 40 
last case the claim of the daughter-in-law of the deceased waa preferred to that of the 
deceased husband’s paternal uncle’s son. Here the daughter-in' law has coma 4n 
against the fixed order of VySSAneivara, the last member of that order being the grand- 
father’s brother’s sons. 
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memory as is said in the Digest. The printed edition is not correct in 
several places. Bat this is easily righted by revising it with ihe\aid of 
- proper manuscripts and competent Sdstris. Sir W. Jones’ translation 
uf Manu, chap, ix., 187, is vague. Kulluka does use the words 
strivd (male or female). But he does this in order to justify the 
inclusion of the wife, daughter, mother and grandmother by special 
texts; he excludes the wives of the uncle and uncle’s son ; he ends the 
series under Ydjnavalk^^'a, II. 135, with the (father’s mother), 
and says Translation In her 

10 absence, another near sajjiuda [male] will take the deceased’s wealth. 

Those who would interpret Kulldka as laying down some Vharnia 
(law) in opposition to the Sruti forget his own rules of interpretation, 
particularly those referred to in chapter ii., vv. 6 — 15. He distinctly 
denounces such interpretations as heretical (Manu-Smriti, leaf 15, 
p. 1, line 1). His words anyah, sannikrishtah and sapindah are in the 
masculine. The same' rule applies to Visvesvara’s interpretation of the 
word Gotrajah in the Subodhini. Ydjhavalkya, II. 136, uses the 
expression sarva varnfinhvayam vidhik. Translation : — This rule [is ] 
among all classes. Colobrooke’s Translation (Stokes’ H. L. Books, p. 
20 427, line 10) ^ [and persons] ’ is wrong.‘ So also, Mr. Oolebrooke’s trans- 
lation 0 ? sarve into tribes and classes (Stokes’ H. L. B. p. 427, para. 1, 
line 3,) is incorrect, and paragraph 4 on the same page is loose. Mayu- 
kha and Mitdkshard are two of the exponents of Aryan law, but they 
are not all the law. These works themselves contemplate the use of 
other works — Vedas and Smiritis. Mr. Steelo enumerates the works 
consulted in Poona, Khandesh and Southern Mardtha Country. As a 
fact the people consult all works contemplated by the Mitdkshard before 
they decide upon anything. 

It is said that the definition of Sapinda relationship in the Achdrd- 


30 


1 Vijflanesvara^s passage is quite clear (see Mitak. ch. ii. leaf 67, p. 1, line 3) : — 


Translation: ‘Among all [i. c.] among the fln«/oma [classes] like the Mdrdhdvasikta and 
others, and pratilomas like the Sutas and others, and amongst the classes, like the Brdh- 
manas and others, [3 classes] , this is the rule for taking Day a.* On this V i^ve^vara(in the 


Suhodhini) says T sift' f ^^TrPST qf 71^ 

^ ^ 1 1 Here VUve^vara 

quoting the clause Sarvamrneshvayam vidhik says : — ‘ here the word $arva (all) does 
not qualify varm (class), but is an independent term ; $arve (all) and varndh (classes) 
being joined’ in a compound, the particle cha [used by Vij.] is included in the com- 
40 pound; and hence Vij. says that the word sarveshu (amongst all) means amongst the 
Mdrdhdvasiktai. So that there is no ambiguity in this expression whatever. 

Besides, although sn ekaesha compound of males and females is possible (Pinini 
I, 67), Avirdpaikseiha can only be adopted when the context pecessitfttes its adoption 
(see Vlr.*8 leaf 208, p. 2 lines 10 — 11). Here both the text and context are agftitist such 
a construction, The whole text relates to a deceased male owner of wealth. 
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dhy&ya of the Mit^kshard by Vijn^nesvara and in the Samskdra Mayii- 
kha by Nilaka^tha agree, and the laws of the Hindus {Aryans) of 
succession and religious ceremonial are so blended, that a Sapin^a for 
one purpose must be a Sapinda for another. The Aryan law is no 
doubt so framed that one influences the other ; but succession and 
ceremonial are distinct subjects, and are separately treated, and must be 
so. The classification of Sapindas in the preceding portion and the 
authorities noted below will make it clear that a Sapinda for one purpose 
is not necessarily a Sapinda for another.^ Wherever the Viramitrodaya 
clears up, or supplies what is ambiguous, or not laid down in the 10 
Mit^kshar4, its authority is acknowledged by the people-^ And when 
it interprets the law in consonance with the Srutis and Smritis, it must 
be obeyed, unless the authorities of the texts cited is met or explained 
away. [See Kulluka's Commentary on Manu, leaf 14, p. 2, and leaf 15, 
p. 1, and Mit6k leaf 1, p. 2, and leaf 2, p. 1.] The number of works 
consulted on Qotranirmnja by the people is very considerable; to these 
however the court unfortunately was not referred, and Mr. Monier 
Williams' Dictionary was consulted as to the meaning of the term 
gotraja. The Dictionary is cited thus in the judgment: — ‘^Mr. Monier 
Williams in his Dictionary (page 297, column 2) gives to that word 20 
the two limited meanings of ' born in the same family,' adding, however, 
also the meaning of ^ relation' or ^ gentile,' he is careful to refrain 
from describing it as denoting any one gender more than another." 

Dr. Williams' information is however from Gauda sources, for he makes 
one of the gotraja attributes to be the giving of food and water obla- 
tions, and contrasts gotrajas with the Bandhus. His statement that 
Bandhus do not partake in the offerings to common ancestors is incor- 
rect. As to the gender " Dr. Williams gives the radical word gotraja, 
and immediately after the masculine, feminine and neuter affixes of as, 
d, am, before giving the equivalents. 

Mr. Justice West suggests that the school of Vajasaneyins may be 
regarded ''as specially favourable to women" (p. 440). In support of 
this, the dialogue of Ydjnavalkya and one of his wives, which Professor 
M. Muller has partly translated, is referred to. But that relates to an 
entirely different subject — namely, to use Prof. M. Muller's own 
language,^ to show " how largely this idea of the Atman, as the Divine 
Spirit, entered into the early religious and philosophical speculations of 
the Indians." The whole relates to the emancipation of Aiman (self) 
from the fetters of this world, and to that end advises her that the 

See Viramitrodaya, leaf 199, p. 2, lines 8 and 9; Nirwasindhu, pm. iii. lat 40 
half leaf 22, p. 2, line 7 where Kamalakara distinctly says ?|r;r ^ 

f^rwr Translation It is thus established that Sapinda relationship is 

of three kinds— -for marriage, impurity, and for taking dhana (wealth). 

* See also 2 Bengal L R. (F. B.) 42. » History of Anc. Sans. Lit. 2nd Ed., p. 22. 
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Atman should be seen, heard, thought of, and meditated upon.' There 
was no division of property made; and if it were made, it would 
amount ‘to a gift by the husband to his wives hhartri-datta^ a species 
of SinJhana contemplated by law. The original Upatmhad question 
was put in order to find out what his wife Maitreyi thought on the 
question of Mohsha (final emancipation).'-^ 

He proposed to try the minds of his wives, offering to cut off his 
relation with them by giving them his' dravtja (wealth). On this, 
Anandagiri observes ^ II 5 ?r m: II 

10 Translation : — As to dr aty a (wealth) there is no independence to women in respect 
to w'ealth. Such is the meaning. 

So that this authority too is, if anything, like that of Baudh4yana 
and Apastaraba, opposed to females. 

Again, it is said that K^tydyana Srauta Siitra allows to women the 
right of sacrifice as authorized by the V^das^^ (p. 441). The refer- 
ences in the note to Professor M. Miiller^s work (2nd ed.) do not 
contain any passages, but it may be stated that other Sfitras'' also, such 
as Baudhdyana, Apastaraba, Satyashadha and Asvaldyana, authorize 
women to sacrifice in a similar manner, and there is nothing peculiar to 
20 Kdtyhyana in this matter at all. In all Srauta ceremonies, the wife 
has to take a certain part, and in so doing has to repeat certain Vedic 


* Brihadarauyaka Upanishada, Cal. Ed.; for the dialogue see page8444> to 450, vol, 

1., and the end at p. 450 aft 

31^ IK II See Translation by Dr. Roer, 

vol. II , p. 243. The Bhdshya and Anandagiri’s comments are not translated. 

* See dankara, pp. 446, 44 8; vol. I., Brihad. Cal. Ed. 

* Id. p. 4Jf6. 

* See Apastamba Srauta Siitra, the Darsa Paurnamdsi section. 

airjjrffirsrr #r- 

30 s^si TrersJTfrr?: ttsw ^irewr =r ^rafrS: 3^*1 


t gi r y <r 3:nf srS'Tfi 

wi(tRTJn^<i%qf5nr^'rir^t^ 1. 

The comments of Rim^ndara and Dhtirtasvamind Bhashya on this passage. 

See also Satydshddha Sdtra. 

®»nireHT %#!r ft Jn3nf?«r.3^<ffl qr^rf^r- 

CT^nfSsT ^ WRi nrftrsiyr- 

» lT jg?4 qf?!r ?r ’T’T^ St^J JIT 

40 gyn 

<«5pwpvimr 1 «rw fifw 1 3:rTnnrft»r 

#ir iwfJr II 

Also BHudhiivana Sfitra. 
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Mantras.^ Even no Wj wherever there are Srauta fires preserved and 
worshipped, the Srautiii'a wife must stay in the house and attend to 
the fires. She cannot leave the house except with the fire, although 
on occasions her husband may do so. This usage obtains amongst 
all Brdhma^as of the Rig or Yajur Vedas. 

Vijfuinesvara has brought in the daughter's sou on the strength of 
the word chcv in Y.^juavalkya in order to make* Yajnavalkya consistent 
with other writers quoted by him, and on a principle followed by him 
and other Aryan writers.^ Why he introduced the father's mother he 
gives his own reasons.^ 10 

The Viramitrodaya is arguing against and not for the widow 
of a collateral, although he is trying to show at the same time a certain 
inconsistency of Jimdtavdhana in reference to the grandmother. In 
doing this, he is not interpreting Vijridnesvara.'^ In regard to practice, 
all the cases referred to have been already remarked upon. The 

See Keaavasvami-Bhdshya, leaves 9 and 10 Univer.ity M.S. 

See also Nrisimha on iisvalSyana Sraut.i Sutra. 

II 

‘ See A^vaUyana Grihya Sdtra 3, 4, 4 ; Cal. ed. p. 164-. 

(1) Ydj. ch. i. V. 129. 

W I ^^fTFac^cT: (see Mit. 1. 20, p. 2, 1. 5). 

(2) Ydj. ch. i. V. 166. 

\ (Mit. 1. 20 , p. 2 , 1 . 4). 

(3) Ydj. ch. i V. 175. 

1 in% 

(Mit. L 27, p. I, 1. 2). 3( 

(4) Ydj. ch. i. V. 195. 

w I rfvr 

(Mit.l 32, p. 1, 1. 12). 

(5) Ydj. ch. i. V. 213. 

Sf ^ I (Mit. 1. 34, p. 2, I. 3). 

(6) Y4j, ch. ii. V. 141. 

ir»T^s^rr: I (Mit. 1. 62, p. 1, 1. 0). 

(7) Ydj. ch. ii. V. 212. 

w 1 ^ (Mit. 1. 79, p. 1, 1. 4). 

® See above p. 369, 40 

* See Viramitrodaya translated above, j».-363 lines 25 to 37 ; and Mr. Justice West’s 
judgment at p. 441. 

X 3 
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cases above uotioed are, So fer as I am a^aVe> tbe oaly reported decisions 
on this subject. I referred the point to the highest Aryan authority 
amongst the people of India, the celebrated Pandit Bdl Sastrl of Benares, 
and his conclusion as to the views of Vijhanesvara is as follows : 

Translation :--Thus although the right of inheritance is established in the case of the 
wives of ancestors, up to tlie seventh, in consequence of the term ‘ father’s mother’ be- 
10 ing taken as illustrative of the grandfather’s mother and the like, yet by no means 
[does such] right exist in the case of the daughter-in-law, the brother’s widow and the 
like who have not been expressly mentioned [as entitled to inherit]. This is the con- 
clusion both of the Mitfikshari and the Viramitrodaya. 


N.B. — I have followed KamaMksra and other writers in discussing Sa» 
/Hildas under three sections. There is another department of Achdra 
(ritual) — namely, Srdddha, with which Sapinda relationship is in some 
cases connected. The Srdddha ceremonial however is entirely religious ; 
and the details, though instructive in a social and religious point of 
view, are so extensive that I have no space for them here. On questions 
20 of partition and succession generally, some of these details might 
prove useful ; but I cannot make room for them in this treatise. 
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IV. 

CUSTOMARY LAW. 

8P.CTION I. 

Mairiage, 

General observations on the subject of marriage have been made in 
the Introduction. In this Section I propose to treat of the subject by 
itself. Marriage is one of the earliest of human institutions. But it 
appears now clear that there was a time when such an institution was 
unknown, at least in some portions of Bharatavarsha.^ Iq 

The account given below is a dialogue between Pandu (father of 
the five great P^ndavas of Hastin^pura), and his wife Kunti. Papdii 
tells his wife that at one time women consorted with men like cattle ; 
until Svetahetu, son of the Rishi Udddlaka, introduced the rules of 

' See MahAbhArata, Adiparva^ chap. 122, 1. 147, p. 2. I give the whole of the 
chapter, as it contains a great deal of information on the subject which is not easily 
availsble to general readers : — 

(TOHiCtT \v'») II trai crt ^ 

I II \ II II w^avgir fPir 

vjorr 1 w 5^^ ll \ ll wnfsr 'rtflR# Ppfw 20 * 

^'1 II ^ II sHTfirr: gn ftPT I ^fpwr- 

II v || tnfln; l,sn^*>*iTrft^ 

H (? 'rt: II Ml ^ w: i 

wlMftwi^nTr-: II \ II JiTrpnfSr ^ I asftj 't 

qjrqt II • II I? 'rt: ^TSTHT^: I «?!%• *T 

II £ II (^^= 5 Tr<T! ^ I SIPT JTlfWr ST: II ». II 

»sniT: giT?!T?sTPTWS 5 f 3 T= |srsft%st^^^lv?i%gsrr II II ^hTf^r- 
4<am n f» sR4TnsnTtv% |^<T^; ^ grr ttw »Tr«Tt %= ll u ilararf ?TB»r: 
qpft si^am I ’oWaMVTTf : II \s( ll iirat Tit sr^ir Tp 

iflquw t T S t ft sr I 5t J flcTT ?fr rll II stt TTHT ^ ^rt'; 30 

iPHTTST: ! »T!nfarfr wPtT sriftsiPTiF.rr gtt ll \v.il jraTsnTif^^nrrTfiTiT ^ sr^f tivt 

mir: II x.'v II I jtt^ 

.rePnirsT^'^spgg ll\\||TO^sr»frof^ 3 r?raPrt^sr:^ |api^^ 
smwrsi. II II sc’rfRTTOT ^ vi^wr^^asawiH. I >ti 4 nm 
tini <Til t » fr g . II II »iftTTr <jTSTSif 5ft; I qTSff ftysw srr trwff g.n^- 

^sTTil X". ||srsTif^^'T?s»i^»Tft' 3 ii%?i^fl I fi^^srgrrsft^ »Tghrf 

il giH vTsa# I #T%gfsrr I 'T T*^iT ftfwgwsTftmv || 

jRipjft amnrfi- flrftrgm sf: ^ I tt^stt#^ 't tti gsigTH^-Tifl >TifW ll jl s?st ^nr- 
??frTnfr>it: |y^*irsiPTi^W ars^r ^ II fwiIsjmRfr^ 
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marriage. He then gives instances in which niyoga had formerly taken 
place, and advises her to raise issue to perpetuate the line, as he was 
incapable of doing so himself in consequence of some curse which had 
been pronounced upon him, There is no evidence in this passage as 
to the precise time when, and the country where, the practice of such pro- 
miscuous intercourse prevailed. But the story points to times anterior 
to the compilation of the Vedas.- For oven in the earliest Veda, mar- 
riage appears to have become a well-established institution. 

It is true that the term yaii occurs in the passage given in the note ; 

10 but the accounts which follow show that it is not used in the sense of 
a husband but of a protector. This is so from the context, and the 
interpretation is further supported by the mode in which the term 
pati is elsewhere used in that same portion of the Mahdbhdrata whence 
the extract is made. Various instances might be referred to. The most 
noted is that of the dialogue between Dlrghatamas and his wife (see 
Mahdbhdrata Adlparvay Adhyaya 104, vv. 30 — 35, leaf 133, pp. 1, 2). 
That the marriage relations, if there were any, wero so loose as to 
amount to nothing, may also be shown from the intercourse between 
Brihaspati, the religious preceptor of Indra, and the mother of 

20 Dlrghatamas and their attendant circumstances. These disclose a 
condition of society quite unlike ours, and more like that of the present 
community of Malabar. 


fT^ 1 3Trr I II ii 

1 ^ II || 1 

W II 11 1 >Tcfr HT^fr x\^- 

vFt 5rr qr ii ii qfrr#f^ f%: 1 (W^q-rT: 


*7wn^^?in‘gTqT?[j^TTfif^ j 

80 I sr?prw^icr l^rr^nniT II II 


^ I ^ qirwr ^ srrurof WnW pftm 

I cTTc lU V II I 
w A 11 114^^ rq^rf^ I wr ^rr 

^ ^ lU^ II cT^ rT^q- rrftr I r^r 


^iT?T 11 II 

rnsr^ w ft’frr I arfmrqrr^r ^ u-twrrqr l 

II II II II 


^ II v o n ^ % ^4: ^^vjqfrr ^rwr | 

ii y\ Ii JET ^rr^qfrT ?r I 

40 II y^ II rT^qnr^s:# jr^pq’ ^ I 3’ qwr Jcr f >NiTr»^t v^- 

qrrqrf^j^ I II y^ II l^rntripT ^rsrrw II m tr^=ffn‘ ^ qtnRr i arOFiT^FJr- 

ii yy i{ ^ 3Tff?^tT% TT*:w#»r 8:nt- 

wqi^^RTrrft^qrq': ii ii 
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Dr. J. Muir translates six out of the forty-four verses given above in 
the note (see his Sanskrit Texfcs, vol. II. pp. 333 — 334, 1st Ed., as an 
indication of the morals of the people). Mr. Mayne (Hindu Law and 
Usage, p. 54) thinks the passages quoted by Dr. Muir prove looseness 
of manners rather than polyandry. To me the whole chapter shows 
that the Northern Kurus were then what the Nairs in Malabar are now ; 
so that a man did not know his own father. Pandu tells his wife the 
story related in the above chapter, and seemingly suggests, by way of 
comparison, that the niyoga connection he is advising her to submit to, 
is not so bad as what was once current: and that she ought therefore IQ 
to listen to him.^ 

I am aware that the connection of Stiryd (the daughter of the sun) 
with the twin-gods (Asvins) is advanced as an argument for the 
existence of polyandry in the Vodic age. It is not certain which 
Sdrya it was; for another Sdryd (also mentioned in connection with the 
Asvins) is definitively spoken of as given in marriage to Soma, as 
shown in the Aitareya Brdhmana. The original Rig-veda verses 
which I have examined, are often doubtful, and sometimes figura- 
tive. At any rate, seeing that when the Vedas were compiled, the 
marriage-rite as it now exists, as shown further on, was fully estab* £0 
lislied, any such stray verses may bo the remains of old traditions of 
loose connections, or, as is more probable, they are used in a figura- 
tive sense. 

I am sorry I cannot understand another example quoted by Mr. 
Mayne from Wheeler’s History of India (vol II., p. 602) on the ques- 
tion of polyandry, Mr. Wheeler himself at p. 502 refers to p. 241 of 
the same volume ; but on going over the original of the passage sup- 
posed to be translated from the Ramdyana, {Aratyfa Kdnda, Adhydyas 
2 — 4, leaves 2 — 6) there is no such expression as ^^Give up your joint 
wife,” (p. 242) as the historian makes use of in his work to support his 30 
theory of polyandry. I have also read over the whole story of Virddha 
to which Mr. Wheeler refers, in the Adhyatma Rdmdyana {Arariya 
Kdnda, ch. i., vv. 17 — 46 ; leaves 2 — 3), but that too does not contain 
such a passage. The notice of the verses about Sdrya and the Asvins 
I have already mentioned above ; and that at the best is very doubtful, 
if not positively well explained. I think such facts as influence the 
history and laws of a people in important matters ought to be more 
correctly ascertained by those who, like Mr. Wheeler, seem to have 

^ See Adhyaya V. pp. 78 — 87, VidhavS-vivdhakhandana, by Balkrishna L. Shaatri 
Bdpat, Bombay, 1866. 40 

* See Mayne’s Hindu Law and Usage p. 52, and Muir’s Sanskrit Texts, vol. V., pp- 
234 — 243, where the subject is discussed in all its bearings. Aitareya Br&hmara 
PafichM IV.. Khandas 7—9, Dr. Hang’s Translation, vol. II., pp. 269 to 274, where 
Soma’s marriage with Suryfi is described, 



308 [appendix IV. 

no access to the original So miioh for polyantliy and promiscuous 
intercourse in that age. 

As I said above, since we have had the Vedas in their present form 
we have the institution of marriage settled, as we find it now. Whether 
it was polygamy or monogamy, which first prevailed, may be difficult 
to ascertain. But from texts given below, ^ monogamy would appear 
to have been at one time the rule, to which polygamy was the exception. 

Dr. John Muir supports the monogamic theory by citing Vedic texts, 
showing that the word ' husband' is there connected with the words 
10 patni ovjdyd (wife) in the singular. But this is not in my view a secure 
basis on which to ground such a proposition ; for in the texts which he him- 
self quotes further on in the same volume (see pp. 457, 458), the same 
words occur in the plural — namely, patnyah (wives), and sa-patnyah 
(co-wives). On the other hand, the word dampati, being always dual in 
number, denotes, as I said before, the existence of monogamy. ’ And 
although polygamy is now legal by usage, still if a person has to invite a 
dampati (husband and wife) for a religious purpose, he will invite only 
a man who has married one wife and who is living. In many parts of the 
country, a man marrying a second or a third wife will not be ordinarily 
20 invited with his subsequent wives to join particular ceremonies ; thus he 
will not be allowed to hold the anfahpata (the cloth suspended between 
the bride and bridegroom at the time of marriage) ; nor will his second 
wife — whose marriage is regularly the first marriage, (and is held to 
be quite right and proper,) be allowed to participate in various 
customary auspicious ceremonies, although she will be otherwise 
treated as a snvdsini, or a married woman whose husband is living. 
The pimarhhu (or the remarried female) is unknown to strict Hindu 
law, — but custom, as I shall show hereafter, has admitted her into the 
cojmmunity amongst various lower classes, and the Indian Legislature 

80 ' Big-veda li., 39, 2, X. 9, 5; 68, 2 ; 96, 12. 

?r wKiRcel hrft II ww 

n II K- \» V ▼. 

tnNw (% II (if. q:- M) 

* See his Sanskrtt texts, vol. V., p, 467. 

40 * Seethe above Big'Veda Text* (note 1) ; AmAra-Ko^a, Book II, varga 6, v. 38, 

p. UO, Bom. Ed. 
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has legalized a secoud marriage by a widow throughout all classes 
and castes. 

While the occurrence of the word dampati throughout the Vedas 
clearly supports monogamy, other texts support the sacrcdness of the 
marriage tie. Thus the pair is compared to the Asvins (the twin- medi- 
cal deities) in the Vedas,^ The word ASvmau is always in the dual, and 
the two are known as inseparable. Such passages would suggest that 
marriage was even then looked upon as an indissoluble transaction, 
which,, when completed by Saptapadi and the Viv/iha Jioma, it continues 
to be to this day, except where usage has laid down a mode of divorce, 10 
held binding by the castes to which the parties beloug. Where there 
is no Saptapadi and no Vivaha homa, it is not correct to call the 
marriage as one celebrated according to the text law at all. It must 
be regulated by caste customs alone. 

Although the existence of more than one wife is recognised by 
the Vedas,® it seems that such a custom was looked upon with dis- 
favor; for there is no one word signifying a husband with many wives, 
corresponding with dampati (a man and his wife) which occurs so 
frequently. 

A few more Vedic facts are useful, and may be here noted. Thus is 20 
the admission in the Aiiareya Bralimana, that a man may have more 
than one wife ; but one wife cannot have more than one husband at one 
time.5 Tho word is Sahapaiayah (rival husbands). Along with this, 
however, appears the unequivocal position of the wife as a 8ahh& 
(friend).* This appears to have been preserved at the time of the 
Mah^bh^rata ( Fan.apa?Ta Adhy^ya 313, v. 64,1. 307 p. 2). Again, it 
is generally taken for granted that when a man becomes a widower, he 
must marry again,, as he cannot sacrifice in a single state. This is not 
correct. Even now there is a vidhura vidhdna (ceremonial for a 

^ Rig-veda II. 39, 2 — (Max Muller’s edition vol. II. p. 609). 30 

• Prof. Max Muller’s Edition of the Rig-veda X., 33, 2 (vol. V. p. 616) ; X., 43, 1 
(vol. V. p. 692); VII., 26, 3 (vol. IV. p. 21); White Yajurveda ^atapatha Bralimana 
IX , 1, 4, 6. 

» Aitareya Br^hmana III. 2, 2 3. 

^ Aitareya BrAhmana, vol. I. p. 6?, and vol. II. p. 197). 

* Aitareya Brab. VII. 3, 13 

‘‘ f Tpws ^firoT ^ ^ tnrtr f wqr y 

fY: qt^t ifilTarhr qfY^frT n qurr ; ’nf^r 

(Hang\ Aitareya Bralimana, vol. I., pp. 178, 179, and vol. II pp. 461, 462.) 40 

See iivalayana Grihya Siitra, 1, 7, 19, of which the Mantra used in walking over 
the seventh atep { ^ I ) Calcutta ed. In like 

manner Apaatomba speaks of the wife’s Sahatvam (companionship) by placing 
her ahny with the husband, which seems to preclude the idea of a subordinate 
position : (2, 0, U, 16, to 18) vol. I. p. 73, and Commentary, vol. II. p. 84. 
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widower). In this respect also the Aitareya Brdhnia^a is specific.* I 
will to refer to this hereafter. 

As\^'egards marriage customs much cannot be directly gathered from 
the Vedas. But the following summary would represent the practices 
as therein recorded so far as they can be made out. 

It would appear from the Vedas that in that age females wete some- 
times allowed to choose their husbands® ; that the question of preference 
among competing suitors was at times determined by the winning of a 
certain stake that on marriage the bn'de went over to the house of 
10 the bridegroom that certain clothes worn by the bride had to be given 
away;^ that presents of money had to be made on the occasion of the 
giving away of her clothes as mentioned above that grasping of the 
hand was one of the rites connected with the marriage ceremony^ ; that 
A(jni (fire) was requested to give long life and success to the bride- 
grooip along with the bride;® that Indra and Prajapati were invoked 
to bestow unswerving affection, progeny, and good character on the 
bride^ ; and that a joint prayer by the couple was offered to the 
Visvedevas for the mutual enlightenment and devotion of their hearts * o ; 
and that all these things were done before a sacrificial fire kindled for 
20 the occasion. It would thus appear that the rite was a simple one, and 
free from the symbolism which now prevails. 

As the early Aryas, like their descendants, have always provided 
texts for the minutest details as far as they went, it may be inferred 
from the texts above given that the Vedio marriage ritual was very 
simple, and did not include anything beyond what we find laid down. 
If we had had any other Vedic Frayo(ja8 (rituals) prior to the Sdtras, 
they are not now accessible, and may be treated as non-existent for all 
practical purposes. 

' Aitareya Br^hmana. VII. 2, 10:— 

Pnpf; ?!r»iTrfr^'sq-^(rr 1’’^. »rr. tf. . ar. 

Haug’s Aitareya Brihmana, vol, I. pp. 176*7 ; vol. II. ]>p. 450-7. 

* Rig-veda Satnhit4 X. 27, 11 and 12 (vid. VI. p. 609. Prof. Max Miiller’s edition). 

* Rig-veda Samhit^ 1. 110, 17 (Prof. Max Miillcr’s edition, vol. I. p. 931). 

* Big-veda Samhit^ X. 8a, 26 (Prof. Max Muller’s edition, vol. VI. p. i98.) 

» ^lig-veda Sainhit^i X. 8a, 29 and 30 and 34, (vol. VI, pp. 199, 2()0 and 201). 
Instead of this, the followers of the Black Yajurveda perform according to the Satyfi- 
40 shadha Sutra what is known as the Chdturtkika Karman, 

fl Rig-veda SamhitA X. 85, 29 (vol. VI. p. 199). 

^ Rig-veda SamhitA X. 85, 36 (vol. VT. p. 202). Taittirlya SatyAshAdha Gyibya 
Sdtraeh. i. 

« ^9iig-veda SamhitA X. 85, 38 and 39 (vol. VI. p. 203). 

Rig-veda SamhitA X. 83, 43 and 45 (vol. VI. p. 205). SatyasbA<Jha Sutra ch, i. 

Rig-veda SamhitA X. 185, 47 (vol. VI. p. 206). 
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This much may be at once stated, that neither the Rig-veda hymns, 
nor the Mantra portion of the other Vedas, furnish materials for the 
complete marriage ceremonial as it now exists, and to which I have 
now to invite attention. Various changes upon the Vedio texts 
have been gradually introduced by custom. These in their first stage 
of innovation are evidenced by the Grihya Sutras of the different i§dkhds 
(branches). These Siltras again show that the marriage customs, even 
in those early days, had undergone a considerable change, and also that 
they contemplated further modifications according to the usages of castes 
and countries. I shall therefore now begin with the Sutra ceremonial 10 
for celebrating marriages, adding the present rites thereto. The Sdtra 
is the first stage next after the Mantra period ; and it is the basis of 
the present ceremonies. 

The Aryas profess to be guided by their own respective Sutras ; 
but they go on adding almost unconsciously on every conceivable occa- 
sion. So that the so-called present Sutra ceremonial is a mixture; and 
as such it will here he given. According to this, the marriage ceremony 
now performed among the twice-bom classes, consists of 27 principal 
observances.^ Of theseifour are founded on the Grihya, twelve on the 
Orihya Parikishpi, and the rest derive their authority from custom 20 
alone. 

The list above given will show to even a casunl observer that a con- 
siderable advance in minute details has been made upon the Vedic rite. 

I have intentionally left out minor observances. The purely Siltra 
rites are very few. To these are added the Parisishta rites, and these 

* They nre as follows :--(l) Vdgddna (betrothal); (2) Mandapakarana (the erection 
of the pavilion) ; (3) Punydhavdchana (a declaration of the auspiciousness of the day) ; 

(4) The procession of the bridegroom to the house of the bride; (5) Madhuparka 
(offering welcome to the bridegroom) ; (6) Vishtaraddna (the offering a seat) ; (7) 
Gauriharapujd (worship of 6iva and his consort) ; (8) Jalasuddhi (the consecration of 30 
water for giving the bride) ; (9) Kanyaddna (the gift of the bride) ; (10) Akskatdropana 
(the throwing of rice); (11) Kankanabandkana (the tying of tlie bracelet); (12) 
Ardrakshatdropana (the laying of wet rice) ; (13) Tilaka Karana and Mdldbandhana 
(the marking of a spot on the heads and the tying of necklaces of the bride and the 
bridegroom) ; (14) Ashta putriddna (the gift of the clothes of the bride) ; (16) Mangala 
Sutra bandhana (the tying of the auspicious thread round the neck of the bride) ; (16) 
Ganupati pujana (the worship of Ganapati) ; (17) Uttanya prdnta bandhana (the tying 
of the ends of the garments worn by the pair) ; (18) Akskatd ropana (the throwing of 
rice on the heads of the pair by the people assembled) ; (19) ^nchyadi pujana (the wor- 
ship of Lakshmi, Parvati, and ^achi) ; (20) Vdyanaddna (the gift of auspicious things) j 40 
(21) Vivdha homa {th^ marital sacrifice) ; Saptapadi kramana (the walking of 
seven steps); (23) Gnha prave&antya koma (the sacrifice on entering the bride- 
groom’s house); (24) Airimddna (the gift of a bamboo framework with lamps burning); 
(26) the making over of the bride to the parents of the bridegroom; (26) Denako 
tthdpana and mandapodmsana (dismissing the Devatas that were invoked at the begin- 
ning of the ceremony ; and the pulling down of the pavilion) ; and (27) Gnka pruveia 
(entry of the bride iUto the bi itlegroom’s bouse). 

y * 
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latter are accounted equal to the firsts and are held to belong to the Sdtra 
class. The remainder are customary^ and these are again supplemented 
by many more, which I have not detailed here. Astrology, which came 
to the front in later times, now forms an integral part of the authorities 
governing marriages. The astrological provisions are set aside by a large 
number without practical inconvenience and with perfect impunity. A 
few, however, will seek their aid ; and in such a case the auspicious and 
inauspicious signs and ceremonies play a very important part. These 
affect chiefly in reference to the stars ruling at the birth of the parties; 
10 to the changes of planets ; to the comparison of the twelve signs of the 
zodiac ; to the parties^ names ; to the seasons of marriages ; to prepara- 
tory sacrifices, &c. &c. As a specimen of good and bad signs, and their 
attendant ceremonies, I give one example. If the bride, while on her 
way to her new home, cries, it is a bad omen ; but the ritual provides a 
ready cure. A symbolical mantra is recited, and the evil is allayed. 
This is a fair sample of the symbolism which now rules some branches of 
the Hindu ceremonial, even independently of astrological considerations. 

The above, as I have said before, is the ceremonial laid down for 
the higher classes. It is based on Asval^yana Grihya Sdtra, and 
20 Ndrdyanabhatta has summarized it with all subsequent modifications 
in his work called Prayogaratna, which is a current work, and is the 
groundwork of my summary. But even here there is a very wide 
interval between theory and practice. There are places where hardly a 
qualified Brdhmana priest is obtainable, and parties have to improvise 
a ceremonial for themselves. This is done by distributing pan-supdri, 
worshipping the household deities and the ceremonial pothi (book) con- 
taining the ritual. In the nature of things it cannot be otherwise ; 
for although Ndrdyauabhat^ wrote for all the three higher classes, 
all of them are not now to be met with in the state predicated. 
80 of them by Manu and others, I would not now enter into the vexed 
question of classes. But even taking the Brdhmanas as representing 
the three higher classes, statistics and daily experience show that 
thousands of Brdhma^ds are only so in name.^ To them the 
Vedas are a sealed letter. In such a case, whatever the theoreti- 
cal ritual may be, its performance depends on the state of the 
people, and on their local apd class usages. Indeed, this seema 
to have been present before the minds of the different treatise-writira 
themselves ; for they distinctly base all the marriage ceremonial on 
custom. Thus in the Prayogaratna itself, N^rdyapabhatta states the 
40 fact as follows, giving the Grihya Sdtra as his auf^hority ; — 

' ■ ■ iri.. r-- ir-Ti;.- ■. ■■■ — ■■ . ■ ^ 

J'mMbMrata Vanaparv., A. 179, yr. 19-86, leaTCal78, 179 p. 1 ; Hnoter’a Oriu., 
▼ol* I- P- 938 ; tfaa nme, mutatis mutondig.. ia tni. of nearly all other prorincea. 
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w WfJTwrV rrr^^> Tr?(tJ7rf^ r{^ft 

WJn^l^wrOflTJIPnTCTlr f^^. (Leaf 7 2. ) 


The Dharmasindhu (parichehheda iii., 1st half, 1. 50 p. 2 lines 2 — 4) 
comes to the same conclusion. Thus, while discussing the question 
whether in the matter of marriage, the limits of sapinda relationship 
laid down by Y^jnavalkya in ch. i. v, 63 (see above Part 11. p. 168 
11. 2 and 3) may not sometimes be further circumscribed,, the author 
speaks as follows; — 10 

sFnwift wrwjjt^r rrr^^ i mm I 

IfTjf 5 ^ Y?7rf^?OT: 

Translation 1 — For, in respect of marriage, those texts alone are to 
be followed, which are not opposed to the usages of one^s family or 
country in accordance with the following among other texts: — ^The 
usages of the country should be followed in marriages' (see Asva- 
Idyana Grihya Sdtra I., 7, 1, p. 26), and ^ that path of the virtuous should 
be followed by which one's father and forefathers have gone. No sin 
will arise out of such following.' [A text of Vydsa.] 20 

The Samskdrakaustubha has likewise admitted the supremacy of cus- 
tom on this subject ; for after giving the ritual as deduced from texts, the 
author says (see 1. 221 p. 1 line 8) : — q 

W^Fr Translation ; " Although it is so, 

I now write the ritual adopted by custom for the gratification of those who 
wish adherence to the custom in defiance of all treatises [on the sub- 
ject].' It is true this passage shows the author not to be favourajj^ly 
inclined to the advocacy of custom as against express texts. But I take 
this circumstance as strongly proving the general prevalence of the 80 
customary law against express texts, for it is not at all likely that the 
author with his dislike for the ritual he lays down, would have cared 
to do so, and thereby to give it some sanction, if the followers of such a 
ritual had been in a small minority. The truth probably was, that the 
author was aware that the ritual already laid down by him according to his 
notion of the veneration for texts was not likely to be accepted by the lay 
public. Indeed, such is now actually the case. For the old ceremonial 
has, in a great measure, been superseded by the new customary one. 

From what EIamal4kara says before prescribing the Puny&havichana 
ritual for Sudras, (viz., it ap- 

pears that he had also consulted the practices of the ^ddras before writing 40 
his work, and wrote according to what he had observed (see his 6ddra 
Kamaldkaral, 10, p. 1, line 1). But his work itself is now almost out of 
use. Each caste has its own ceremonial ; and now while in some ^6dra 
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castes the tendency is more and more to imitate the twice-born classes, 
in others it is to give up as much of the old ceremonial as possible. 

The above authorities are, it seems to me, decisive. And they are 
consistent with what also appears clearly from the purely ancient 
writers themselves, namely, that the marriages of the Aryas were 
always regulat. . by caste, family, country, and village 'customs. 

It is curious to read some of the accounts in the English books. 
These were probably composed either from second-hand information 
or from obsolete prayoga (ritual) writers of particular districts. Some 
10 portions of tho ceremonial may agree with those now in practice, but 
that is simply a matter of accident. A ceremonial which lasts for < iys 
together according to the text- writers now takes place, as I know 
from instances within my own experience, in two or three hours. The 
only matters that occupy a prominent place at present are the presents, 
the processions, and display generally, when the parties can afford. The 
simplicity of the Sutras has gone away with their makers, the Rwhis, 
There are cases where the new prayoga (ceremonial) is followed. But 
even there, except in very essential matters, it is considerably modified 
by local usage. This may be said of the highest class of Brahmanas. 

20 In otlier classes such a thing as a prayoga does not exist, A string 
of Pur^nic verses are repeated at intervals by a priest if one be pre- 
sent, and the ceremonial is conducted by the elders of the parties, 
particularly women, according to their own usages. Such things as 
"Vishnu- Sahas ran dma (the one thousand names of Vishnu), and Eama- 
rakshd (prayer to Rdma) are often repeated. These have nothing to 
,do with the ritual. But the parties, really speaking, do not stand in 
need of it. If tho Joa can say when the turmeric is to be applied, 
or the cocoanuts and beetle-nuts to be presented to the local deities, 
or the flower garland to be thrown, or the thread to be wound round 
30 the pair, he serves for all practical purposes. If he is up in this 
mechanism, he fashions the marriage. But if he be wanting in this, no 
amount of Mantras (Vedic or Purdnic) will do him any good. 

In the Berars, one Tosl (astrologer) often acts as the director of 
marriage ceremonies for a whole village. He sits on a terrace with his 
QhafiM ^ vessel set agoing for a particular propitious hour, which he 
notifies previously to the whole village. All the marriage parties are 
■ supposed to be ready for the appointed time, and this is announced from 
the central station taken up by the astrologer, by the clapping of hands 
or by other appointed signals to the community. Beyond this procedure 
40 of the priest, svho, I understand, often says a MangaldsJitaka^ or two on 

' A copper vessel with a small hole ftt the bottom through which the water enters. 
This il placed in a pot of water, and the vessel is so made that it fills onee in a 
or 24 minutes. 

* A veasel blessing the married pair. Many of these are reeited at ordinary marriages. 
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the same spot, no strictly religious ceremony is performed according 
to the books. But the marriages are otherwise duly solemnized 
by the people according to their customs and usages, and will, I have 
no doubt, continue to be so hereafter in the same manner. 

Amongst a large class of Kunabis called the Leva and Kadvd Kuna» 
his of Gujardth,' the marriage season occurs at an interval of twelve 
years ; and female children even in the cradle must be married then, or 
remain single for another period of twelve years, which latter circum- 
stance is considered derogatory to family dignity. This season itself 
extends over one day, or at the most a few days, and these days are be- 10 
lieved to be dictated by the Mdtdji or the tutelary goddess of the class. 
This is done by sticking some rice, wheat, or flowers, after steeping them 
in water, at the foot of the shrine, and asking the image to allow one 
on the right or the left to fall. As some grains or flowers must fall, the 
number of allowable days are said to be thereby indicated. The result 
of such customs often is what may be imagined. My purpose here is 
not to describe the social and moral consequences of these proceedings ; 
but to show that marriages, celebrated in a mode so utterly opposed to all 
received works of authority, are still common and accepted as binding 
on the community. For they are sanctioned by custom, and are per- 20 
fectly legal. 

I must add here what I should ordinarily have reserved for another 
place ; ' for the picture will be otherwise incomplete. As a matter of 
course, many cases of widowhood occur in such a community, and although 
remarriage is an accepted customary institution amongst the Sddras, the 
caste usage of these tribes is so peculiar, that a girl so circumstanced 
must repair, as it were, by stealth to the house of her future husband, 
and be mhrried by nature without any ceremonial whatsoever. Similar 
instances occur in other parts of India ; the Dhokd and Dang marriages 
of Kuch-Behar« are nearly like the present. Such is the customary law 30 
of this large, important, and influential community in Guja r^th.^ 

» The Bombay Gaxetteer, by J. M. Campbell, C.S., vol. IV. p. 3frrtI879) give* 
their numbers at 123,697. My friend RAo Bahadur Becliardas AmbAida*, 
belongs to this caste, and he has given me this account in person. The worthy Sett, 
who has done so much for the Ahraadabad commuuity, wishes to try his best to reform 
these customs, but hitherto his effort* have failed. The only example I can find in this 
volume of a marriage resisted by the wste is noted at page 107 ; and it is a marriage 
with a widow. See also Bombay Government Selections, No. CXLVII., New Series, 
1875, chiefly pp. 13—40. 

• Hunter’s Statistical Account of Bengal, vol X. p 377. 40 

» “The most respectable part of the population [of Broach].” say* Mr. Campbell, 

“ and the principal cultivators of the highly tilled and fertile district of Broach are the 
Kunabis.” They used formerly to seek alliance* in Ratra, hut owing to heavy 
expenses, they have now resolved “to intermarry among themselves.” (Bombay 
Gaxetteer vol. II. 1877, p. 373.) See a similar custom in the Panch Mahals, and the 
origin of it (Bombay Gaxetteer, rol. HI., p. 225). 
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I draw particular attention to this example* f^or it must be noted that 
this caste is one of tihe richest in Gujar^th. It consists of landlords, 
hereditary district and village officers, bankers, merchants, farmers, and 
artisans. One of its members, R^o Bahadur Bechardas Amb^idass, 
C.S.I .9 who was lately one of my worthy colleagues when I was in the 
Council of His Excellency the Governor of Bombay for making laws — 
is a gentleman noted for his philanthropic deeds. He has done his best to 
bring about a reform, and the Government themselves have acknow- 
ledged his services. But so deep;seated is the power of custom, that it 
10 has defied all the Rishis and Vedas, and will do so, until the moral and 
religious growth of that class of the community begins from within. I 
cite this instance to show that it is not to insignificance in rank or 
wealth, that the existence of these customs is due ; but that they arise 
independently, and follow their own laws. 

With a view to bringing within a short compass some of the curious 
marriage customs in different parts of India, I have thrown them into a 
short summary at the end of this Section. Where there is no published 
authority, I have indicated my source of information. Where such is 
not given, the statements rest on my own inquiries. The summary 
20 gives a variety of cases ; but it can be lengthened by further enquiry and 
researches. The customary ceremonial is as diversified as the coun- 
tries and peoples in India. In outlying districts like Sindh and such 
other places, there is often not even the semblance of a priest. Amongst 
other tribes the priest serves a barely secular purpose. In others — 
notably amongst a sect of Kolis along the coast — it was customary at 
one time to strip the priest naked, so as to excite laughter ; and a 
marriage was not reckoned quite auspicious if the victim of popular 
ridicule eluded the grasp. Again, where as amongst the M6nbh4us, 
the mere tying together of the wallets of the man and woman constitute 
30 marriage, the element of text laws entering into the tmnsaction ia nil : 
custom rules everything, 

I now pass on to the supersession of the traditionary old law in 
specific instances. According to the Smriti law, a man may marry as 
many wives at any one time as he pleases.* Usage still sanctions 
such connections. Manu . contemplates polygamy as an exception.^ 
Usage however has converted this exception into an ordinary practice, 
which however has not entered into some castes. Thus in the Vadana- 
gara Kdgar caste, I understand a man cannot marry a second wife if his 
first be living. If he does, social excommunication follows, and so far 
40 as his caste is concerned, he is civilly dead. 

^ Aitfureya 1 11,129, Baug’s Tranilation, vol. II., p. 197. Tarttiriya 

iCtishnaYajah SanhilA, 6th K494a, 6<:h Adbyiya, 4tb t *Tlt- 

• Manu, ch. is. vv. 77 — 83. 
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By another caste usage it appears that in the case of a husband taking 
to himself another wife, his first wife can obtain a divorce from 
him, which, according to the text-writers, can never be done. I 
give below the report of a very curious case in the G6ndharva caste in 
Gujarath on this question from 2 Borrodaile^s Reports pp. 524-528.* 

1 No. 100. 

Muhashuokur Khooshnl Appellant, 

verswt 

His wife Mt. Oottum, and others Respondent. 

The action was laid on the I6th June 1822 in the Ahmadabad 10 
Court by Respondent Oottum. daughter of Girdhar, and her 
guardians being her mother Narbhee and Dirkasdnka her father's 
brother, suing her husband. Appellant, in damages Rs. 800, to 
obtain divorce from him. It was stated in the plaint that after the 
marriage had been celebrated. Appellant contracted Natra (1) about 
seven months ago with another w^oman, and brought her into his 
house. He complained on the criminal side against Respondent 
for not entering his house, and on the trial Respondent was ordered 
to cohabit with Appellant. It was to obtain relief from this order, that she now suedf 
praying the Court either to grant a divorce if Appellant persisted in adhering to his 20 
second marriage, or to oblige him to repudiate the second wife, since it was a positive 
rule in their caste (the Gundhurou or musicians and singers) that no man should 
marry a second wife during the life of his first unless she were barren, or blind, or 
had other material defect, and that he must repudiate one or the other, since bigamy 
was not permitted in their caste. Respondent said that Appellant was also under 
excommunication by the caste for this offence, but if he chose to take home her, his 
lawful wife, and to repudiate the other, and could get re-admitted to caste, she would 
enter his house, but not otherwise. 

Appellant did not deny the fact of having married a second wife, but pleaded that 
tbe investigation on the criminal side was decided on the Vyavustha of the Sbastree, 30 
and was a bar to the present action. The order passed on that occasion was that he 
should allow Respondent, his lawful wife, to reside in his house, and keep tbe second 
wife in a separate lodging. He was ready to obey this injunction, but pleaded that he 
could not be obliged to repudiate the second wife, as Natra was permitted in their caste. 

Respondent replied that the custom of country and of caste was paramount at all 
times to the Shastra, and tbe Court would find that the custom was in her favour. 

Appellant rejoined that he could produce examples of second marriages in this caste, 
and that Respondent’s only claim lay against him for maintenance in case he neglected 
to give it. His claim against the caste was foreign to the subject at issue, and ought 
not to have been introduced by Respondent in her pleadings. 40 

The Court asked the Hindu Law Officers, if any person should without good and suf- 
ficient cause take a second wife for his own pleasure, whether he could keep both the 
first and second wife in his house or not. 

The Shastrees said : In the First Book of the Yfijfiavalkya Smpitee (the Mitfikshari) 
in the first line of the second page of the 9th leaf, on the reasons for a man’s second 
marriage, are these words : “ When a wife is either drunken, long diseased, mischiev- 
ous, barren, expensive, abusive or bears only daughters, let her be superseded by another ; 
also if she be mimical to her husband. (Tbe commentary declares the word ** drunken” 
to apply even to the ^wife of a Shoodr, for the half of his body, whose Vdfe drinks, 
becomes impure, wherefore to all alike it is forbidden” ; the phrase ” let her be 50 
superseded by another” to signify the taking of another w^e,) Eight rc isona for 
marrying a second wife are laid down, hut where not even one of these reasons existSf 


Ahmadabad 

Udalut, 

Dr. Greenhall, 
Register. 

Gundhahrou 

caste. 

Claim by a wife 
for a divorce from 
her husband or 
repudiation of 
his second wife. 
Divorce granted. 
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I quote the entire report, as it throws considerable light on caste 
privileges. 

the taking of a second «o(/ei by the laws of the Shastra, is not proper. Again, should it 
be done, it appears from the Shastrn, in the same line, that even then the first wife must 
be maintained, for on failure of that, to him will be a great sin. So that even if he 
take a second the wife who first ^received his hand must be made glad continually 
with presents, honor and proper acts, &c. and be taken care of; should he fail to do it, 
a great sin is denounced against him the husband and against the prince. (2) In the 
present case this person having one wife alive, and without any of the eight above> 
3 0 mentioned reasons existing for a second wife having taken another wife, has acted 
improperly, but since he has made a second marriage, let him constantly please his 
first wife in the manner laid down in the Shastra. 

Respondent urged that the Shastra did not apply to their caste, who would all declare 
the rules to be against having two wives. 

The Court determined to summon the w'hole caste, of which there were only twenty- 
four more members. Three of these were under expulsion ; the fourth w as not in a fit 
state to appear in Court. Of the remaining twenty, nineteen declared on oath, that 
if there were cause, a man might keep two wives, but not so if no reason existed for 
<loiag it. If both the wives agreed, he might keep them both, if not, the husband 
20 must grant a divorce (Favigh khat) to the dissentient one. Natra was practised in 
their caste. 

The twentieth and last deposed that the custom of the caste permitted a man to 
have two wives ; if either of them did not agree to live with the other, still the husband 
tnig,ht keep them both, unless he chose of his own accord to let one separate, but 
he flight not grant her a divorce (Farigh khat). Appellant was the son of this 
witnesses maternal first cousin. 

The Court, on the general expression of the caste, decided that Respondent was en- 
titled to\^ divorce unless Appellant should comply with the terms required by the caste, 
and he, being called on by the Court to state what steps he would pursue, replied that 
30 he would not grant a divorce to either. 

The Court therefore declared a divorce between the parties husband and wife, and 
gave Respondent full power to act in every respect the same as if no contract had 
been made with the Appellant, w'ho was to pay costs of suit. 

When the suit came on for hearing Appeal, it appeared that Appellant was now willing 
to put away his second ife, but as the caste had taken up the mat- 
ter, and expelled the Appellant for his conduct in the business, it 
became necessary to allow him time to satisfy the caste, by proceed- 
ing to the formal repudiation of his second wife, and recovery of 
his privileges of caste. For it was understood that this his first 
wife, Respondent, in that case would waive any right to a divorce 
under the decree, and would consent to the re-establishment of conjugal rights and 
duties lietw^een them. The case was therefore laid overl'or a month. At the expiration 
of the time, AppeUont’s Vakil informed the Court that his client had a Farigh khat 
to his second wife, but had not been able to obtain re-admUsion to caste, as many 
of the members were absent from Ahmadaiiad. Respondent’s Vakil represented 
IhUt no intimation of the Farigh khat had been received by Respondeat, -and 
that there was a sufficient number of members of the caste present at Ahmadabad to 
absolve Appellant from bis excommunication if he had sincerely wished to settle the 
dispute, wherefore he payed the Court for judgment. 

50 ^e sitting Judge held that fiirther time ought not to be granted, since Respondent 
iviit averse to it, and on the grounds shown in the proceedings by which the usage of 
dlfuree in the caste of the parties had been proved, the judgment of the Register 
wss nffirmed ftgiUBit Appellant. 


Decree 6th 
September 1822 
Sadar Udalut, 
aitting Judge J. 
Bomer, Chief 

40 
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I now proceed to note in what manner the text-law has bee;i broken 
through. I must at once state here that my statements are not 
exhaustive, but rather indicative of what has taken place, and of what is 
going on. Marriage amongst the Aryas, whether it takes place accord- 
ing to one of the eight traditional forms, or according to mere popular 
usage, is a customary religious ceremony. When once celebrated, it can- 
not be dissolved, even if it has been irregularly performed. In cases 
where the Sajptajpadi and vivdhalioma are completed, it is an unalter- 
able transaction. ^ It may be that the caste may have voted against 
performing it, because in their view the girl should have been 10 
bestowed on another. The mother may have done it in defiance of the 
father ; but if it has been duly solemnized, it can never be set aside. 
This is a caste question, and since the passing of Bombay Reg. II. of 1 827 
ch. T. sec. 21 clause 1st, it cannot directly form the subject of a civil 
action. Even when marriage questions did once come into Courts, 
our tribunals as a rule consulted each caste, and regulated their 
decisions according to their received usages.® 

I now propose to describe the restrictions imposed on Arya mar- 
riages and their removal. 


» Bellasis’ Bombay Sadr Diwani Reports, p 43. 20 

• This is very amply illustrated by the case of Krislmee in Borrodaile’s Reports, 
vol, 2, pp. 138*40, of which I give a short abstract. This was a suit for enforcing 
celebration of a marriage agreed upon between Respondent and Appellant Krishnee, 
which the other appellants, uncles of Krishnee, wished to set aside. The mattef was 
referred by the Zillah Judge to the caste, and the majority being in favour of celebrating 
marriage, a decree was given in respondent’s favour, and affirmed by the courts of 
Appeal and the Sadr Adalut. 

But all these decrees availed nothing. The girl Krishnee persisted in her refusal, and 
h^r uncle preferred to pay the penalty entered into in the Zilla Court. The rest is thus 
>teported : — ** The Sadr Adalut consulted its Law Officer, under date 1.9th May, how a 30 
mungnee pronounced valid by the majority of a caste, and confirmed by the Courts of 
Justice, but to which the woman to be betrothed refused to conform, by denying consum- 
mation to the husband, and attempting to marry with another, is to be enforced? He 
replied, ** a mungnee pronounced valid by the caste cannot be set aside, and the woman 
on refusal to celebrate the marriage should be compelled by the caste in whatever manner 
they think proper to consummate it, and orders should be given to the caste for the pur- 
pose. For Bruhasputee ordains that the sovereign shall cause nil religious rites to be 
observed as they have been of old, respecting country, caste, and people.*’ (1) Before 
the Vyaoustha was given, even the marriage of Krishnee with Motee Joitah was 
clandestinely celebrated by appellants on the 29th April, and the caste having been exa- 40 
mined, declared this last marriage legal, so the Sadr Adalut left respondent to seek 
redress if he chose, letting him find out the proper course for himself ; he had already 
received the damages sued for, Rs. 1,183 and all costs, and the amount of the penalty 
bonds Ks. 2,000, was carried as a fine to account of Government.” 

See further in regard to caste-questions Narotum Bhagvan v. MitHlM Kakandm 
and 42 athert, Printed Judgments of Bom. H. C. for 1878, page 235. 



410 


[appendix IV. 


The Vedas are apparently silent as regards the restrictions now 
imposed, A^valfiyana recommends the Kula (family) of the girl 
to be examined on the fatheris and tnotheris side, in order to see (so 
says the commentator), that they have not committed any of the 
Mahdpdtahas (great sins), and have not had any taint of apasmdra 
(epilepsy), &c. Further, the girl should be qualified by her talents, 
beauty, and disposition, and be free from diBease.*^ In the Grihya 
Parisishta^ the field of selection is more restricted. The sapinda and 
sagotraja are not to be married, so also one of a Viruddha-samhandh d 
10 (of contrary connection). The whole however is governed by a passage 
in the text directing the observance of the usages of the peoples and 
villages in rnarriages.® 

Other Smriti texts as given below soem to bear on this subject. 
Manu^ omits the prauara altogether, nor does Kulldka incorporate it in 


^ Advaldyana Grihya ^titra, L, 5, 1-4 ; page 22, Calcutta ed. 

• Asvaldyana Grihya 6titra, p. 284, Cal. ed. 

• See Grihya Sdtra of AsvaUyana i. 7, 1 (p. 25 Cal. ed.) 

• Manu III., 4 and 5 ; — 

20 II 

m (t3iT#rf ^ H 

Sir William Jones’s translation (Grady’s edition p. 40) runs thus : — 

4. Let the twice-born having obtained the consent of his yenerable guide, and having 
performed his ablution with stated ceremonies, on his return home, as the law directs 
espouse a wife of the sanse class with himself and endued with the marks of excellence. 

5. She who is not descended from his paternal or maternal ancestors within the 
sixth degree, and who is not known by her family name lobe of the same primitive stock 
with his father or mother , is eligible by a twice-bom man for nuptials and holy union. 

go — 11*** description of the sapiuda relationship does not accord with that of 

YdjSavalkya, in respect of the mother’s side, where it extends only to the fourth 
degree instead of the aixtb, see above Yfij. ch. i, v. 52, (p. 168 1. 2). 

The words * within the sixth degree,’ although not italicized, appear to have been 
incorporated into the translation from the gloss of Kulldka. But it seems to me that 
KuUdka is not quite accurate here ; for he mentions the seven degrees of relationship 
from a verse from Manu ch. v., v. 60, which refers to impurity on account of death, and 
bis comment thereon shows that on that account he had in his mind the tapindat on 
the father’s side through males only (see Manu 1. 86 p. 1). 

It bat also to be noted that the resiriction of the gotra of the maternal grandfather, 

40 mentioned in the above translation, is now confined to the followers of the M&dhyan- 
dinl 64kh4. See the Dharmaiindhu pari, iii. 1st part 1. 57 p. 1 lines 3, 4 ; 

f?r I I Translation : In the case of bridegrooms 

born of [mothers], married according to the Brahma rite, it is not all that have to 
avoid the gotra of their maternal grandfather, but only such as are followers of the 
jyddhyandint iSdkhd ; for Satydshddha says ; * the gotra of the mother [is to be ob- 
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his commentary. Brihat Parasara too like Manu omits the Pravara.^ 
Gautama'^ and Vasishbha omit mention of the gotra altogether.® 
Sahkha'^ contracts by one degree the Sapinda relationship mentioned 
by ydjnav.alkya.^ Vishnu® agrees with Ydjnavalkya. 

Thus it is clear that there is no agreement amongst these Bishia. 
Hence the directions to abide by caste customs and country usages.* 

served] by the followers of the Madhyaodtni Sakh&’ ; and the usage of the learned is 
to the same effect everywhere.” See to the same effect the Samskdrakaustubha 
1. 196, p. 1,11. 2 — 4, and the Gopindtha Bhatti. The Nirnayasindhu [paru iii., Ist 
part, 1. 30, p. 2), which thinks the restriction applies to all, is refuted by the Samskdra- 10 
kuustubha. 

1 Bpihat Parfisara, ch. iv. (Part ii. p. 119 Cal. ed.) J i lted I 

Translation ; — A maiden who is a Sagotta (of the same family) of the father, and 
wlio is a Sopinda of the mother should not be married, she not being accepted [as 
available] for marriage. 

* Gautama, ch. iv., (Part ii p. 407 Cal. ed.) Tpr^: HPff 

Translation : — A householder should marry a bride who is equal [by class], who has 
not been married before, and wlio is younger. Marriage [takes place] with those who 20 
have not the same pravara, and who are beyond the seventh degree on the father’s 
side, as well as on that of the begetting father [as distinguished from the nominal father, 
t.e. the husband of the mother], and who are beyond the fifth degree on the mother’s side. 

N .B.— I have translated above the words pitnbandhubhyah and mdtrihandhvhhyah 
into ‘ on the father’s side’ and * on the mother’s side’ in accordance with the comment j 
of H&radatta. The Nirnaysindliu {pari, iii., Ist part, 1. 23, p. 1, line 8) interprets the 
fi irin^r Into * from the father and from the technical paternal Bandhus’ ; and the 
words into ‘ from the motlier and fjom the technical maternal Bandhus.’ 

» Vasishtha Ch. viii. (Part il. p. 471, Cal. ed.) 

I inrtt I 30 

Trans^dun :~A householder, banishing anger or joy, being permitted by his precep- 
tor, and.Havlhg bathed [on the termination of his studentship] should marry a maiden 
who has Bbt the same pravara, who has not known a male, who is younger, and of 
the same class, and w ho is [not within] the fifth [degree] on the mother’s and the 
seventh on the fatlier’s side. 

* ^aiikha : — Ch. iv. (Partii. p. Cal. ed.) f^^rT ^ I ^Tl | tlT* 

Translation : — One should marry a maiden according to proper rites, who has neither 
the samepronarcf, nor is of the same gotra, and who is [not within] the fifth [degree] 
on the mother’s and the seventh on the father’s side. 4f0 

* See above Part ii. chap. i. vv. 52, 53, pp. 167 and 168. 

® Vishnu ;~Ch. xxiv. (Part i. p. 109 Cal. ed.) ^ fn ir ^i ^ TOl W 

Translation : — One should not marry a bride who is of the same gotra or Ims the 
tame mhi as pravara, and is within the fifth (degree)ott the mother’s and the seventh 
on the father’s side. 

» liSvaUyana Gfibya Sfitra i. 7, 1 (p. 25, Cal. ed.) Nirnayasindhu port. iii. 1st 
part, 1. 30, p. 1, line 8. 
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In such circumstances it becomes imperative to enquire into the 
circumstances of the people, before any text or texts are applied for 
the government of their most important family relations. Have all . 
the twice-born classes Gotras and Pravaras ; or are we trying to 
square Aryan society in India into the circle of certain texts, and 
fit it to them according to certain preconceived notions ? We have 
four great classes. Have they all got Gotras and Pravaras ? The 
first are Brdhmanas. Many of them have no Gotra, or if they once 
had, it is not now known. If the Qotra is not known, the ;pravara 
10 cannot be known ; for the one essentially depends on the other. ^ 

I know the existence of Kshatriyas and Vaisyas has been questioned. 
But that there are both classes still existing is, I think, proved by 
cotepporary histofy and current statistics.^ 

'Ait the same time, it is no secret that they have neither norjn-a- 
vara. This is on the authority both of old texts, as well as of current 
history.^ Indeed thousands of Brdlimanas themselves in different parts 
of the country can be said to be any hardly better. Hence they are 
told to borrow a gotra from the Achdrya or the Purohita for the occa- 
sion. On this point I must quote the following from Kamalakara^ : — 

fer: I 

^rfiTir: I ^ 5T 5 I 1 

Translation : — '' In the case of on© ignorant of one^s gotra and the like, 
Satyfish^dha says ‘ of one whose kinsmen [or pedigree] are not known, 
[rites are to be performed] according to the pravara of the Purohita 
(family priest) or Achdrya (religious preceptor).^ Some [author] 
Bays: — ^Atwice-bom, ignorant of his a and should give 

himself to another and belong to his gotra and pravara ; or one who has 
30 no gotra andpmvnrzx of his own [should be considered] a descendant of 
J^madagni, and should not intermarry in that gotra.* Even in the 
Divoddsiya [it is said] : — ‘ Where one^s gotra and pravara are not 

^ The Nimayasindhu part. iii. let part 1. 27 p. 2 to 1. 30 p. 1 ; Samsk&rakaustabha 
1. 195 p. 1. ‘ 

* See amongst other authorities 6fidra Kamal^kara leaf 85, p. 2. The Bijputana 
Gazetteer, vol. I., Calcutta, 1879, pp. 37 — 81 ; Gazetteer for the Hydrahad Assigned 
Districts by N. C. Lyall, C. S., 1870, p. 183; Atkinson’s Gazetteer, -N. W. P. vol. I. 
pp, 48, 103, 169»62, 266, 329; all districts in the N. W. Provinces have nearly all the old 
divisions : see also reference to castes in vols. 2 to 4 of Atkinson’s N, W. P. Gazetteer, 

40 <uid so there are in Ayodhy^, so also the Gazetteer for the province of Oude, vols, 1 to 
30, 1877, also contains ample evidence to the same effect. 

* iivalayana Srauta Sdtra, 2nd half, 6, 15, 4, and comments thereon, p. 885, 
Cal. ed. ; Samsk^rakaustuhha 1. 195 p. 10 ; Nirnayasiiidhu pari. iii. Ist part,l. 30» p» 1# 
line 1 ; Dharmasindhu pm. iii. 1. 56, p. 2 and 1. 57, p. 1. 

* Nirnayasindhu, part, iii, Isf half, 1. 30, p. 1. 
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known, Jamadagni should be resorted to [/. e. his gotra should be 
accepted].^ ** 

This shows to what lengths Hindu society had gone in Kamald- 
kara’s time. Since then the confusion and ignorance has become 
greater still. What is the criterion for settling the validity of these 
marriages, nay and of Brdhniana marriages too ? The Purohita is the 
officiating priest, and the Achdrya is one who teaches one Veda (Manu, 
chap. ii. V. 140). Both these are necessarily changing elements; and 
even if they were constant, it would be ridiculous to determine the 
marriage relationship of the parties, from the gotras and jpravaras of IQ 
entirely distinct persons. For even if the parties continue in one place, 
the priests may change, but if they move to different places, the priests 
must be necessarily different. Besides such cases — (and they are 
thousands and lakhs) — are provided by no texts at all. A marriage 
between persons so circumstanced is a good marriage when accepted 
as such by the people according to their own usages. 

Applying those remarks to particular classes of cases, I would refer 
to the Sapinda Section,* where the later writers have themselves re- 
corded how far in their times usages had upset the Sapinda provisions 
of the Smritis. The following passage from the Samskilrakaustubha 20 
shows that it is allowable to contract the Sap if usage sanctions 
such a step. Thus : — 

^ mi I ^ I ffq-*. I ^ 5 

I ^^rrisirlt 

q qr".2TJt’'l|-~(The Samskarakaustubha 

1. 175 p. 2 lines 2—6.) 

Translation : — Thus it is established that even in the Kali age, mar- 30 
riage within the prohibited degrees is not sinful, if it takes place in 
families or countries where the alternative of the narrowing of the 
sapinda relationship has prevailed through several generations, and if 
it is in accordance with such usage. The state of the wife is also 
superinduced [on the bride so married]. ITiere can be no sin in others 
associating [with such a family] . There will of course be a sin in a 
marriage within prohibited degrees where such marriage is opposed to 
[the usage of] the family or the country ; nor will the state of the wife 
be superinduced [on the bride so married]. Several sishtas (learned 
men), who themselves do not marry within the prohibited degrees, are 40 
seen accepting [into their family] brides from those who have more than 


See above pp. 353—356. 
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onOB coBtractod such marriages^ and f 0 edmg| the descendants of such 
a family on an occasion like that of Srdddha (an offering to the manes). 
Therefore, the prohibition [laid down] in Hem^dri and the rest in 
regard to [the entertainment of] those who marry the daughters of 
their maternal ancles, at a h'dddha (an offering to the manes) should be 
understood as applying to those who marry within the prohibited 
degrees without such usage having prevailed in their family or their 
country through several generations/^ 

The entire passage from the Kaustubha is given elsewhere. 

10 In cases where the Pravaras^ of both parties are the same, marriage 
is said to be improper. Very few do this knowingly. But if it be done, 
marriage cannot be dissolved. Some hold that a girl so married should 
be maintained like a mother. But there are hundreds of families noto- 
rious for such connections. They were once accounted inferior in social 
position, and even now some sticklers will not contract alliances with 
such families. But the majority do so, and even those who will not 
contract matrimonial alliances with them, treat them in all respects 
as well qualified members of their communities. The question of 
a proper or an improper marriage is therefore always one of usage, tb 
20 be determined according to the people's dchdra (practice), and not 
by mere texts of greater or less antiquity.® 

Other instances of the supersession of text law by new usages are not 
wanting. The Samskarakaustubha (1. 196 p. 1 lines 9 and 10) cites a 
text of Ndmda® to show that a pratyudvdha (the marriage of a brother 
and sister in one family with a sister^md brother in another respectively) 

* Sec Samskirakaustubha, leaf l82,_4UJli arc 49 Pravaras altogether, of 

which B list is giveu. They are also eiiun)|rl^ft(U by Asyal&yana in his Srauta Sfitra 
(pp. 871—889, Cal, cd) 

• See the texts quoted by Nirnayasindhu pari. iii. Ist half, leaf .W, page 1. 

80 rke Chatunrim^atimata says f | Pr?4 fT CT- 

il — Translation ; — ‘ He who marries in accordance with the usage of his 
country or his family may always be associated with, [for] this [rule] is supported by 
the Vedas.’ The Chaturvimfiatimata again | 

IKCSfrc Translation Where a usage has prevailed through 

[several] generations in a [particular] class in a [particulur country], that [usage] is 
named Saddchdra (practice of the teamed). 

Bhrigu n;i ^ ’nt 11 

TriMiiliait ; — * TIat wmgp which prej^ils in a country, a dty, a vfilagp, a coniMnuty 
of traimdpai (people learned in thre/^Vedia) or a town, should not he ^sturbed/ 

40 * The text runs thus 

»rWp*r%! 

Translation :—lVa/yi(cl^d&a (exchange in marriage) should never he done; Awo 
daughtfirs [should not he given] to one [individual] ; so also ihould two daughters 
of one man n^ be given in marriage to two sons of another. 
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is prohibited. But custom has now decreed otherwise ; and it is a 
common occurrence in these days in our society, even in the highest 
class, and is known in Marathi by the name of BadaUvana (exchange). 

It will be seen that the above text is thus clearly superseded by custom. 

As regards the marriage of one person with two sisters, the text 
is in some districts respected by usage only to this extent, that their 
marriage as cotemporaneous wives is held improper. But on the death 
of one wife, her sister is married without the least objection being raised 
as to the propriety of such an alliance. Probably it was on seeing the 
force of this growing custom that N^rfya^abhatta, the author of the 10 
Muhdrta Mdrta^da, had in Sake year 1493 to record in v. 61 ‘ of his 
chapter on marriage (1. 39 p. 1), that such marriages were permissible 
under exceptional circumstances. In some provinces, however, such 
marriages freely take place ; two and even three sisters marrying one 
individual. 

Again, referring to the second hemistich of the above verse, I may 
say that the marriage of two sisters to two brothers is sanctioned by 
custom. Instances of such marriage iu the highest families will be 
found in Bombay and other centres of the population. 

As regards Viruddha sambandha (contrary alliances), they are 20 
permitted as a matter of course, 'fhus, two sisters are given ii^ mar* 
riage to a nephew and his maternal uncle : on the other hand, a girl and 
her mother's sister are married to two brothers. 

The question of the marriage of a man with the daughter of his 
mother's brother was once considered debatable by some writers. 
Usage has however sanctioned such marriages amongst the Dekkani 
Briihmax^ias of various denominations. Thus, amongst various sections 
of the Bertha Brilhmaigias and amongst the Kahr^das such connections 
are very frequent ; and it is said that if a man can get such a bride, 
he will often have no other. On this point I give the opinions of 30 
different modern writers, which will also furnish useful infonnation on 
the customary law generally. 

The Dharmasihdhu {pa/ri, iii., 1st half 1. 60 pp. 1 and 2), approving 
of Anantadeva's view on this subject, summarizes it thus 

3 11 i Vwnff ^ IW: il 

W ?WT W W I Jrv: ^(4> gP R : li w 

apwpK 

Itr 

^ The latter half of it runa as follows 
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^ SWr l irmwfir ?rTf^ 

II ^=Tm w: (^m ^- 1 ^r^ri?wt a^nf jRCir 

ygff f^ft r; ^jpsTORKrRs^^^ l ^ *rr§w^»?iniR:®r- 

»Ri^ I ?fiTf 5rpf§?^^ vijim ^nW^r g mw 

JTT^flrerf ^ ^ I ^r*?Rir^f ?^’r«frf ^fr^r^rt f ^ Jn^er- 

^ ■ v^umftmn ; 'TTWRunH^^: ^T ^r^: I ^r^g;: fl^rfr ntWRi^rt Jrrj^r- 


ifT3?T^^f^rfr =nf^ i 
1 3R ir^ iTT^^r^^rsT.'I^Tt ^rr^ f^iT^®rPT%?ftf^ ^- 
fr^OTti^j 1 f^r? f t^rf fm: ^-rr^rSt jJiw- 


10 ?rp«rrcif^r??nf^ II 


Translation : — As for tlie [Saraslfdra] Kaustubba it sajs : — ^ Since 
in works like the Chaturvimsatiraata and the Shattrimsanmata, there 
are seen texts like the following : — (^ One should marry a [bride] 
beyond the seventh [degree] ; failing her, one of the seventh degree ; 
failing her, one of the fifth degree. This rule holds even on the 
paternal side ’/ * S^katdyana says there is no sin in marrying a bride of 
the seventh, the sixth, or the fifth [degree]'; ' even [a female of] the 
fourth or the third [degree] on either side may be married according to 
Manu, P^r^sarya, Yama, and Angiras'; ^ he who has married in accord- 
20 ance with the usage of his country or family, may ever be associated 
with, as appears from the Veda'); and since marriages by the contrac- 
tion of Sapinda relationship are seen in several countries, [it follows] 
that a marriage by contraction of the Sapinda relationship is not sinful 
for those in whose country or family such contraction of Sapinda rela- 
tionship as an allowable alternative has prevailed through generations ; 
but that it is sinful for those who perrform such marriages by contraction 
of the sapipda relationship against the usage of the country or the family. 
For, in respect of marriage, such l^dsti'a (text law) alone has to be fol- 
lowed as is not repugnant to the usages of one's country or family, in 
80 accordance with texts like the following : — * The usages of the country 
should be observed in marriage * one should follow that path 
as the path of the good, whereby one's forefathers and grandfathers 
have gone ; [for] in going by that path, he will be committing no sin.' 
Accordingly, in the case of a marriage with the daughter of one's maternal 
uncle, such merriage may be done by those in whose family the espousal 
of a maternal uncle's daughter has descended through generations ; 
for Smritis like the following, (viz., * one marrying the daughter of 
his maternal uncle, or a daughter either of the same gotra as the mother 
[or rather the mother's father], or having the same prmara [as the 
40 bridegroom] should abandon her, and observe the ch&ndrdganapmmce,\ 
are overruled by such indications from the Vedas as the following ; — 
‘[They] offered thee as thy portion the vMi properly dressed; as 
[they do] the daughter of the maternal uncle or the daughter of the 
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father’s sister.’ That text too ia reference to prohibitions in the kali 
Btge, which forbids the marriage with the daughter of a maternal uncle) 
viz.) ‘ marriage with one of the maternal gotra, or with a sapi'^a, and 
the slaughter of a cow [are prohibited] / applies [only] to those in whose 
family or country, marriage with the daughter of a maternal uncle is not 
performed ; since such marriage is deducible from various ^ruti and 
Smrili [texts]. Therefore the prohibition about inviting at a sriddha 
those who have performed marriages with the daughters of their mater- 
nal uncles applies to those who have so married in opposition to their 
family usage ; it being usual for the learned to invite at a iriddha feast 10 
men who have married according to the said contraction of sapinda 
relationship. Much has been said in this way. 

Madhava in the following passage distinctly sanctions such marriages, 
both on texts and customs in the Dekkan and other Southern 
countries ; — 


I w I ri? smim: I w I 

I I »iTj«>35n5isct 

wfip^rrr itsrr# || I Jnafrotfftrjc*! 20 

I nfWRr^ ?w5n=Tt | Rinmw^in- 

15 : 1 ^nitw wj: I wsjc? w 1 * 115*1 surpinw *r?ii 

II ijinRiraig mi^ ^>nT^ II 

"P 5 . 1 sira^ *fr5»#jR5fTO(, I -r g;iiRi*^*iTtK: I shir'T wSTfew # 1*^1 wr^r- 
?ffRr#t3T*ir «rT 3 H# 5 R^: I jtpWR%ji RfWBr R^fSrur I 

fWi bR R ^q°t tit^^i wR'>wiRi5%i5Rpfti4 

»TJi^ wtf^^iniwR urisnflTT: I trw«Rr^trifiTO*T3^*r^5Rw^>*il 

I wjsiotRR^i?!^ * 055 )^^ 1*11 n *ir5«igginJit »iRR^! or^- 
*05 1 ovT R i e* T fjifiT-i i 0 ? 1 Rig*i^iTCTiTir^ oia^o *iiri»mj^30 

'fe*7fl^5r 51lRjft^01#aiHl*imir: I !tW ?Tf&»ll?*lHt tl*j^!r5 

* 05 ^= u<iiR*«*?*R*ffWw fine wijr®! *rfl*r: I iir^s^RwRiiigw- 
I inf *t5^t^: 1 II pt * 15 * 1 ^ 3 - 

#fi ffl*i# ^oiRRfir I >7»i*f^: I > C5T iRffWft^Rif35fR*ifsf.ft*t timr- 
*nR»Ti*iww>f?*fifiif?o*iPf >0*1^ pw gwnirsiiiRsiT^ot aw- 

«W!PfeFire4iwjn5WEir iirirsf^f ?iRw*fr*r:'iR:*m<iR® 15 ^»iir 
tfjftitisfwjn*!: o*n» W ^ >fi*fl yireo rR I TOrei%*i%f<r 1 n**n3fi*iRT^ y g» i T g w rf my 
anil^ w ffirw: fjwtiw p gifi^r ?f*raTOri fRr | ^jnsn?- 

liNrr »im: ^*if**r: giaaiti^ ^ Rw; f swoicwr g#i wg^ ?r 40 

idwwnrl ftpnm I *i«ime*i44i< 't innR *fHP*i*^sfl)fmRPt«iif Rct- 
(WsfPft nr <itiR»jiR«ieHW < 1 (^ 1 1 1 ^ I iR*o?Rft>fnk5*i^iff?i5<^^ rt- 
piflij Biwt I iwiR PilJrftt ^ I ' 
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fW wS»«rrit frsrw^i^ BfWt ^ - 

fir JT^ ?fr ft>jnra?ftr ^^nr; i fmnjOT.flfSrefif^flsr i^^w<TWf- 

w: I irRiarir4»T^3!T€af^3^OTfti?rr^5sr rrRrJifpR^ w: 
wni»>?* n ^ nraTw^g»» >S '^»’j[ mi ^*p}g?ifli^: I ^ ijifr«r thi^BRfr rsir- 

. «fnf<r mjprgfif R^Rr Ri%: ^snit i | 

EtHi^ JTrgsrgmRronTOT^Jir J^fferr: I flro^r^ 3TfsmrniRR- 

Riftf srarsa’! I arrgnf^^ JTfgfygfrril^ xfir *p*t^ ^?r?rR7 

^ sRRJRT 1 55? 4><?I5I5! I <r^srT ftlrf?Ti?RT^^5!aTfTsft^ JTT^JTr 0 ? <rtf^^3r4 JTrgar- 
5ft'^f^f!?if5ftfrft:®riRR?R!r 5^=55C5! awlfrosT! pJlgqRHflij^ 5fpl?fir: 

10 ttgptRfiiRr «'5<'w(l»r'f5i^5«iRr 1 5??5$r 5*fPr i rfR:ft>p?(a"r Itr ^hrT- 
JJlftT I 5 ?5?fr f5: ^srnwmg I ^-JSlRr^WTJ^IiTWKUrJTnni^T#: I 5»IT 

^5?r! I 5)ftjp?5r JTsiraid ?5it5fW55;R55: 1 « aftnlR 5;#s5f ^W'^rr: ^Jit: II 

Jiftii^ ^ inir ^Rrt 51 1 4i ji 5 Rftff 5?jf 5 II 55 

ftrerRiTumF^ bRI TRiT':ra'5r tniRtoiii 1 sj^ Ihjr^R: 1 

•TglW § I 5T5N’ 5r4 II 5 ^ jlf^r- 

55ri^?R5555m»IJIT JTr555155^?rABft>'3tRff?t(?5TR5I^ ftUT: I 

[MS. Achdra Madhava.] 

Translation : — In this way the dispute in regard to one'sNtnarriag© 
with the daughter of his maternal uncle is also set at rest ; for those 
20 texts that prohibit it refer to [brides] born in Oindiiarva or a similar 
[form of] marriage, owing to the absence of the ^termination of the 
sapinda relationship in such marriages ; while the Sruti and Smriti texts 
and the usage of the learned which support it apply to [brides] born in 
Brahma or the like form of marriage, owing to aapinda relationship 
ceasing in such cases. The prohibitory texts are [as follows] : — 
Sdt^tapa [says] : — ^ having married a daughter of the maternal uncle^ 
or [a bride] of the motheris gotra or of the &a,me pravara , a twice-born 
shall perform the c/i^ndr%a»(» [penance].' Paithinasi too [says]: — 
* The daughters of the father'is or the mother's sister, and the 
30 daughter of the maternal uncle [are] properly sisters ; it is under- 
stood that they should be avoided [in marriage].' Sumautu also : — ' All 
fathers' wives [are] mothers, their brothers maternal uncles, 
their daughters sisters, and the issue of such daughters [are] sister's 
children. Otherwise there will be [a prohibited] intermixture [of 
races],' Vydsa: — ' Sapinda relations of the mother should be 

carefully avoided by the twice- born [in marriage].' Now [if it be 
asked] how these texts, which contain no limitation, can be restricted 
in application, we answer ^ in virtue of several texts [indicating the 
necessity of such restriction].' Thus Manu (ch. xi. w. 171, 172) — 
40 ‘ Having married the daughter of the father's sister, the daughter of the 
mother's sister, and [the daughter] of the mother's* brother who is 
Apta^ (a sapi'^a relation), who are all sisters, [a man] should observe 

» KulldkaV reading of this word iiWTT instead ofM4dahva’s (see Manu 1. 

204* p. 1). 
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the chdndrdyafia [penance]. A wise man should not marry these three 
females/ The term Bhagint (sister) qualifies the paitrishvaseyi 
(daughter of the father's sister) and the rest. [The term] dptaaya 
(of a sapinda relation) qualifies the matur->hhrdtuh (of the mother^s 
brother). Here the term auidm (daughter) is understood. Aptasya 
means of the nearest sapinda relation ; [so that the maternal uncle here 
meant] is the brother of the mother, who has been married accord- 
ing to the G&ndharva or a similar [form of marriage]. Even in the 
case of the daughter of the father's sister^ that father's sister, who 
being married according to Gdndharva or a like [form of marriage] 10 
has her sapinda relationship [with her father's family] uninterrupted, 
is here meant : for in such a case [alone the term] Bhagim (sister) 
could be properly applied. In the case of Brdhma and a like [form 
of marriage] the word Bhagim (sister) could not be used, as there 
the sapinda relationship [with the family of birth] ceases. This 
same explanation applies in the case of the daughter of the mother's 
sister. Therefore a prohibition which [apparently] was without 
a limitation, is restricted to a particular sphere, in virtue of the 
[said] text of Manu, containing the words Bhagim and dpta. It may 
be said that in the case of a marriage according to the Gdn^ 20 
dharva or a like [form], the daughter of the mother's sister would 
be eligible for marriage just as the daughter of the mother's bro- 
ther [is held to be] . [But] that [can] not [be] ; for the condemnation 
[of such a marriage] by the learned will lead to the inference [of the 
existence] of a [special] prohibitory text [to that effect]. Y^jfiavalkya 
thus lays down the rejection of what is condemned by the learned : — 

* [One] should not practise that which, though ordained, is rejected 
by the people, and can [therefore] not lead to heaven ? Although 
marriage with the daughter of a mother's brother is condemned by 
the learned men of the north ; yet it is accepted by the learned men 80 
of the south. So such [a marriage] will be a reprobated practice on the 
part of the northerners, but not so on the part of the southerners. [Such 
marriages] in the case of the southerners cannot be imputed to wanton- 
ness ; for they are [often] made by people versed in positive and 
negative [ordinances] . The marriage with a daughter of the mother's 
sister is, on the other hand, condemned by the unreprobated practice of 
the learned. J^ruti texts and the like supporting the marriage with the 
daughter of a mother's brother are [as follows] : — Of them the Sruti 
text [runs thus] Oh Indra, come to this sacrifice of ours by famed 
routes ; and accept thy portion of the dressed omentum which [the 40 
sacrificers] have dedicated [to thee] as the daughter of a mother's brother 
[and] as thy daughter of a father's sister/ The meaning is: — Oh 
Indra, do come to our sacrifice by famed route^i; and having come, do 
accept the portion offered by us [sacrificers] ^ho have renounced in 



420 


[appendix IV. 


your favour an omentum well dressed by olarified butter and the like.. 
There are two similes [here adduced, thus : — ] Just as the daughter of 
the mother^s brother is the portion of the daughter’s son*^ that is to say, 
is marriageable by him, and as the daughter of a fathfer^s sister is the 
portion of the son's son,* that is to say, is marriageable by him; so is 
this bearing the name o^mp& (omentum) your portion. So also in the 
V^jasaneyaka® : — ‘ From the same man are born both the enjoy er (male) 
and the enjoyed (female).^ They say to each other : — 'counting from the 
common ancestor, we shall unite either in the third or in the fourth 

10 [degree].^ The meaning is — [HereM^dhava^s commentary is not trans- 
lated because it contains nothing more than what appears in the transla- 
tion of the text just given]. Although this proposition is [apparently] 
an arthavdda^ (a corroborative sentence), yet it is by itself obligatory 
as not being repugnant to any kind of proof, the prohibitory texts 
having been stated to refer to [the case of a bride] who is a saptnda 
relation of the mother. Therefore it is possible here to infer a specific 
commandment based on an arthavdda, which is contradicted by nothing, 
as is done in the case of the placing above [of the oblation on a 
Samidh], In [the ritual about] the cremation of a deceased, it is stated 

20 [in a Vedic text] ; — ' Holding a samidh (a small stick) below, [the per- 
former of the obsequies] should move forwards, with an [article of] sacri- 
fice to deities supported on [the said stick].' Here the holding of the stick 
below the offering to the manes after [recitation of] holy texts, being 
[first] enjoined, the holding the offering on the stick for [dedication to] 
deities is referred to in the latter part of the sentence. Now the ques- 
tion is, whether this last statement is an arthavdda or an ordinance 
[by itself]. The objectoris proposition is that it should be taken 
as an arthavdda, commending the ordinance of the holding below [of the 
stick], so as to treat the whole as one sentence. [But] commendation is 

80 properly made by something which [itself] is well-known ; and the hold- 
ing above [of the offering] is not so well-known anywhere. So it being 
impOss^le [to take the statement] as commendatory, the splitting 
up of/ the sentence should bo accepted, and it should be construed 
as laying dqwn an independent ordinance. Similarly in [the sentence] 
* we shall unite in the third degree,' a statement being made of 
something not mentioned before, an ordinance [permitting] the marriage 
with the daughter of the maternal uncle may be inferred [therefrom]. 
Thus this [kind of] marriage is favored by the ^rutis. As sapinda 
relationship ceases in the Brahma and the like [forms of] marriages, 

40 ^ This is said in reference to the common ancestor of the bride and the bridegroom* 

* The dit&patha Br&hma^a in the chapter on Dariasrdddka. 

* The definition of arthavdda given by Bhattojf Blkahita in his commentary on 
Pdigini IL 1, 33— (ad arthavdda aentenee 
eontfdnt [«itber] a eommendatioii [or] oenaore m an additimud, piedieatio]i)f 
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the [existence of] Smritis too may be inferred from the [aforesaid] 
Sruti text favoring the marriage with the daughter of a maternal nnclei 
and the practice of the learned of the south should be styled as 
unreprobated. Some think that even in the Asura and the like [forms 
of marriage], the marriage with the daughter of a maternal uncle may 
be lawful, and cite texts [in support thereof] . Thus Baudh^yana 
[says] : — ' There ia a dispute on five points. In the south the partak- 
ing of food with a uoy who has not had his upanayana performed, or 
with one^s wife, and the eating of stale food, and the marriage with the 
daughter of the maternal uncle and the daughter of the father's sister, 10 
[are allowed]. In the north, the sale of wool, the drinking of wine, 
trading in [animals with] teeth on both sides, the bearing of arms, and 
travelling by sea [are allowed]. These done by one of another country 
produce sin ; but not [when done] in a country [where they are allowed]. 

An inhabitant of the north in drinking spirits in another country, the 
south, commits a sin, but not [in doing so] in his country in virtue of the 
country [usage] ; the meaning being that a usage followed in a country 
is binding. So Devala [says] : — ' A usage which prevails in a particular 
country as consistent with equity should be observed in that country 
alone according to the Smriti of Bhrigu. That which is accepted as 20 
dharma (duty or correct practice) in a [particular] country, city, village, 
a community of traividyas (persons learned in the three Vedas) 
should not be disturbed,* It may be said that if the practice of the 
learned should be [held to be] binding, then marriage with one's 
daughter might have to be allowed on the example of Prajapati. It is 
on this account that Baudh^yana says : — ' That which has been done by 
gods, and that which has been done by sages, should not be done by 
[ordinary] men, who should follow what has been laid down by them.' 
Thus from what has been said in regard to Brahma and the like [forms 
of] marriage, and the difference of countries, the marriage with the 80 
daughter of a maternal uncle is established from the aforesaid text itself, 
viz., asapinddm [the bride should not be a sapinda relation]. 

The Samsk^rakaustubha of Ananta Deva observes : — 

" trSr gfiff 3 TR:f?r ijHf 5^^555#? %r mfir~ 

ft 1 ft'^ Jngfrw eittf sr || 

fffT wrsfPPt ffq 

TOf I fH!w ijq 

q-f ttrqrfJ# siT«Tq I qvrqrqqpq I ^ 

II >ih: tfq l siqfl f<r«iiif 4 o 
I ^ I ftqd qrqr ^ mqr: ftqwir: II ^ 

qifwt ai«it ii ffiJ ,^ii€ii’ n 
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W¥rt«r 1 8?^5r? jfi^iPT;T5RT%^ 

er^f^r % I ?T^ V ^f'rTrtir^ m~ 

I rT«rr 5EVfcyf^f^^f^=Tr 

f^tr arrqwvf^ wrqr^r^ir^q^^^r irrffqwsT 
JTf555'3R-;^gA^«>nr?nt‘: fff?r>5rf^rferrTrf5nrl?qrq^^ str^ I w 

1^ Kfr^Rt I q^r ft^rW^|-f&»jrrT^?r^=Tri:H r?5TOnr gf^ofiT: m 

q75^qfqft'qq5!rfq^f^wrrT#Tirt^^^ fr^r rrf^^ir ?:rTcflJT5!: 

fliT^ tT'g^^i^^ri^pq^^^:^^iq?Tf^ afr^r^T: =nrlrq?r flng:^5jrrrfTO^^5nf^^ I 

10 qmr«yqrf^?q^ q^r Rr^IrTf^fqTf^^ q^r^?n?r5T=T^fi^^^£qfqf?r qrjcJRr^qft'qq^nf^- 
f^q?niT 5qTOrtq%q3T%?T?nrfrqrr rPr ^?qr ^f^rq^^Kf>%q7q^SrTFqitvrq% j^^Rff^r- 
>ftTj:qr6r^r»Rr?i,|q*^rrqr5f^d ^f^nqi^jq- 

fip.wfft rTftq?mq7qrf^ I q^qf^ 

q^igqr^qft^ qr^qrqr ^qrqq: qqf fqqfl sq frq: 

qT^(?llr?qf^: sr^f %• ^ ^^ ?rq: i mj qqj ?!%qTrq^^?rf^^r^r%5Tf^'^ 

I^T^iTfqtcqrfq^: I fq ^qq ftqrqqft^qrr^ rir^- 

^%qT^f;«3rRT^qr>^q: qr=^: ^^frt?tT^rTflpfr5?pl5r «T§T qqqr itrgT: I STcrqq 

^Tfqcqqrs^'fST'isTf |i?nqr#f ^fr«:f^Vfr^f^ q?:jqTqr=nimrf4<^^T^%^ gj-^r* 

fqqrf/^ q?rt II 

20 [Leaf 174 p. 2 and leaf 175 pp. 1, 2.] 

Translation : — In the Rig-Veda hymn, viz., Aydlii Indra palhibhih 
(oh Indra ! come by paths, &c.) daughter of a maternal uncle and the 
like [females] are spoken of as portions belonging to a sister's son and 
the like (males), in this manner — ^ They offered [to thee] as thy portion a 
dressed omentum, even as a daughter of a maternal uncle or a daughter 
of a sister of the father.' Thus this indication too from the Vedas is 
favourable to a marriage with a daughter of one’s maternal uncle, or a 
like [female] by contraction of the mplnda relationship. While com- 
menting on the V^rttikas relating to tho question which texts aro of 
30 greater weight than others, the Nydyasudhiikara says that the above 
Vedic hymn has greater authority than the following Smriti text : 
‘ Having married a daughter of a maternal uncle, or a female belonging 
to the same Gotra as his mother, or a female whose father has tho 
same Fravaras with himself, a man should undergo a chdndrdyanaJ 
Again, in the text, men should ^ways keep intercourse with him who 
marries according to customs handed down in the country, or accord- 
ing to ways established in his family, this being inferable from tho 
Veda,’) the pronoun etat (this) refers to the narrowiqg of sapinda 
relationship in the manner mentioned in the first hemistich, in accord- 
40 anoe with the customs of one’s country or family ; and thus again 
it is inferable that the adherence to such custom is sanctioned by the 
Vedas. Thus Rig-Vedins have written- a hymn, viz., — May you who 
a;re of this sort save us, protect us, pronounce benedictions upon us. Bo 
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not lead na far off from the path of our forefathers or those approved 
of by Manu. Do keep us away from circuitous ways/' Here 
pitrydt signifies ^ handed down from forefathers Mdnav&i signifies 
‘ approved of by Manu/ For he says : — ‘ He who follows the way which 
his father followed^ or the way which his grandfather followed, shall 
attain to the path of the righteous. If he incurs censure^ on that ac- 
count, he is not to be treated as censurable/ Prom the aforesaid prayer 
to gods, viz., carry us not away, [from the path of our forefathers]’^ 
(offered by devotees) on account of their transgression from the path as 
described above, it is to be inferred that adhering to the same ways lO 
alone is proper. Again, ^ oh ye gods, who are destroyers of enemies, 
are thirty-three [in number], and are worthy of an offering from 
Manu, may you bo praised by us.’ Hence from the conjunction eha 
(and) in the expression Veddt eha (and from the Vedas this is 
known), the Smriti of Manu is also to be included. Here just 
as [the text] * The death of an old man by [a fall from] the 
precipice, fire, and fasting and the like [is prohibited]’ occurs 
in the prohibitions for the Kali age, and yet that prohibition is 
accepted as applying to [a person’s throwing one’s-self' into] waters 
other than the confluence of the three rivers [at Allahabad], be- 20 
cause -of the self-drowning at the said confluence being supported by 
Smritia and Srutis like * those who throw their bodies,’ &c. ; So here, 
the marriage with the daughter of one’s maternal uncle in accordance 
with the custom of one’s country or family, being established in the 
aforementioned manner from Srutis and Smritis, it follows that the 
prohibition of such marriage in the Kali age, which appears in the 
Br^ihraapa text cited by Mddhava, viz., ‘ marriage [with a female who is] 
of the same gotra with or a sapvjda relation of the mother, should bo 
held to apply in the case of such a marriage where it is opposed to the 
custom of one’s country or family. Thus Baudhayana having com- 30 
menced ' there is a dispute on five points,’ and having stated that in 
the south the partaking of stale meals, the marrriage with the daughter 
of one’s maternal uncle and the like, and in the north the drinking 
of the wine, &c. [are allowed], says ^^that must be [practised] there; 
in another country it will be a sin. A wrong practice in a wrong 
place [will be sin] owing to the binding force of the customs of different 
countries. Gautamasays ' [all] this is wrong’; so both may be disregard- 
ed as opposed to the [practice of] the learned and the Smritis.” Here 
in consideration of [that portion of] the text beginning with miihyaitat, 
&c. the [earlier] portion ending with the word prdminyat should be 40 
held not to apply to the partaking of stale meals and the drinking of 
spirits and the like, and should be restricted to the marriage with the 
daughter of one’s maternal uncle and the like ; for in the case of such 
a marriage which, as stated before, is supported by the 6rutis and Smritis 
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such as ^ this is inferable from the Vedas/ it is not possible to allege 
any opposition with Smptis. [On the other hand] in the cases of the 
partakiilg of stale meals and the like, there is neither 6ruti nor Smriti 
indicating the doing [of such things], and therefore the text •mithyai- 
tatr, &c. (this is wrong, &c.) should be held to apply to them. Thus wise 
men may interpret the text. Hence it is established, that where the 
custom of optionally narrowing the circle of sapinda relationship is 
handed down from generation to generation in a country or a family, 
the people of that country or that family do not incur sin, even in the 
10 Kali age, by narrowing the sapipda relationship in that manner. There 
springs up the relation of (husband and) wife. Others do not incur sin 
by keeping intercourse with them. When a man marries by personally 
narrowing the sapinda relationship against the custom of his own family 
or country, he certainly incurs sin. Nor does the relation of wife and 
husband spring up (in the latter case). Surely there appear many re- 
spectable men who, though they themselves never marry by narrowing 
the sapinda relationship, marry maidens from families in which marriages 
by narrowing the sapinda relationship have more than once taken 
place ; and who feed at srdddha ceremonies) and the like men sprung 
20 from such families. Hence it should be understood that the prohibition, 
stated in the works of Hem4dri and others, to the effect that those who 
marry daughters of their maternal uncles should not be fed at a Mddha 
ceremony, refers to those men who marry by narrowing the sapinda 
relationship in spite of a contrary custom handed down in their family 
or country.** 

The Smriti Chandrikd in its comment on the word asapindam (a 
bride who is not a sapinda relation), raises the question of the validity 
of a marriage with the daughter of one’s maternal uncle, and concludes 
a long discussion on the subject in the following words : — 

80 Translation^— ^ Thus 
marriage with the daughter of one’s maternal uncle and with the 
djaughter of one’s father’s sister is established in accordance with 
Smnti and . the usage of the learned. So everything is un- 
objectionable [i.e. explained].’ The section ends thus: — 

(Thus ends the proof [of the validity] of the marriage 
with the daughter of one’s maternal uncle.) 

The Nir^ayasindhu recognises the existence of the custom, but 
considers it improper. In defiance of Kamal4kara, however, the people 
have accepted it. In regard to this, Gopindthabhatta, in his Samsk^ra- 
40 ratnamala, quotes Baudhdyana, Brihaspati, Devala and other autho- 
rities, and holds that such marriages are quite proper, because [ 

9n^r<Trwrww.] Translation : ‘ the authority of usage is binding 
[in reference to people of] the country where it arises.’ In the ooun- 
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tries south of the Narmada (which is always the diridiug line) such 
usages are binding ; and if the Southerners go to the Norths they take 
their usages along with them. 

The above authorities show that contracting the mfind*% restric- 
tions has been sanctioned from the earliest times and by the highest 
Rishis. It rests with those who attack marriage ceremonies publicly 
performed in accordance with caste usages and with the sanction of 
the caste people^ to make out that such marriages are improper. They 
must satisfy the respective community and caste of the parties that 
such marriages are wrong, 10 

Another important usage of the country is for a man to marry his 
sister's daughter. All the authorities whom I have consulted agree on 
the point. H. E. Sir T. Madava Rao^ the Divan ofBaroda, bears testimony 
to the prevalence of this custom. He says in answer to my enquiry ; — 

I am certain that in the Madras Presidency among theDesastha Brah- 
mins it is customary and legal for a man to marry his sister's daughter." 
Rao Bahadur Trimulrao Vyankatesh Inamdar^ a retired Small Cause 
Court judge now residing in Dharwar, writes as follows : — 

“ The practice of maternal uncles marrying their nieces, Le. sister's 
daughters, in the S. M. Country and Mysore, and the surrounding coun- 20 
tries, is quite general, both amongst the Brahmins and the SiiJras of all 
grades. When people are rich the maternal uncles take their nieces in 
marriage out of affection towards them. When they are poor, such 
marriages take place out of necessity to both parties; i.e. the mater- 
nal uncles cannot get brides without much expense, and the nieces' 
parents have no dowry to give to a [strange] bridegroom. If the 
parents of the nieces are poor and maternal uncles rich, the 
former insists upon the latter's taking the nieces in marriage, as 
the mother of the bride, i.e. the niece, cannot bear to see her brother's 
riches go to a [strange] bride. I know of no marriage having been set 30 
aside on the ground of maternal uncles having married their nieces, 
although disputes have arisen between some of such parties. 


One funily. 


I i 

IBrothtrofA. A B 

Hasbaad j Wife of A and Bister 


I 

Son 

E 


Anotlier family. 


I I 

J Brother of C. C D 

Husband I Wife of 0 and sister 


of I and A. 


Son 

O 


\ 


Dangiter. 


''In cases like the above A has been married to B, the sister of J and 
0, and C has been married to D, the sister of I and A. Such marriages 40 
are called cSrm 5^* A and C 

happen, each, to have one or more sons and daughters respectively, 
such as E and F, and G and H. A has an unmarried brother I, and 
0 an unmarried brother J. A gives his daughter F in marriage 
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to J, the brother of B, and C gives his daughter H in marriage to X, 
the brother of D. If B or D happen to die before F or H (or any other 
sister they may respectively have) is married, F (or her sister, if any) 
is given in marriage to C ; because she is the daughter of C’s sister 
B. For the same reason H is given to A. 

" But cases of the latter nature are very rare, as few families will be 
found so related to each other. 

It is not however to be understood that all maternal uncles are 
obliged to marry their nieces. 

10 There are so many cases throughout the country of maternal uncles 
having married their nieces, that it would be very laborious task to 
make a list of such parties. I think that about 8 per cent of the popu- 
lation contract such marriages.^^ 

At the time Steele's Summary was compiled, both these usages 
(namely, that of marrying a sister's daughter, and the daughter of 
the mother's brother) and others were prevalent in some of the 
castes consulted by him or by his assistants and correspondents.^ 
In some cases his information is derived from written replies, and 
the observations gathered cannot therefore be exhaustive either as 

20 to the castes or as to their ceremonies. Those who examine the Sum- 
mary by the light of local experience will easily find out mistakes 
and omissions. Indeed he himself held the work to be merely a 
preliminary one.® 

A good deal might be said about the origin of these usages. Thus 
whether the Br^hmanas borrowed them from the Siidras, or vice versa; 
' or whether they arose from local peculiarities or by contact with 
foreigners. We have examples of similar customs in ancient Indian 
History from which these may have been taken. There are also widely 
spread local usages sanctioning such marriages all over the country.’ 

30 These are very interesting problems ; but I have no space to go into 
them in this work. 

I regret I am obliged to be brief. For both the time and space at 
ray disposal are limited. Outsiders can hardly form a correct notion 
of how present usage has so changed the old structure that but little 
remains of the old texts ; and this change must in each case be carefully 
ascertained from practice. Even in matters most dear to the Br4h- 
manas and the other twice-born classes, usage has fearfully twisted the 
Smritis. Thus in marriages, the bridegroom should, it is laid down, 
be free from defect of limb; he should not be patita (fallen into sin). 


40 ' See Ut Ed. pp. 167, 168. 

■ See bis preface, page xvi. 

• Sec Rev. J, F. Keam’a Kab^na Shatanku, Madras, 1868, pp. 33, 54, 6$, 02 , 68, 
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nor hUba (impotent), and he should be free from the ten doffJias 
(blemishes). Usage has however made a clean sweep of this. Even the 
marriage of an impotent person in the higher classes is held good and 
binding; and the wife can get no divorce. Again, a man born 
deaf and dumb can get married. For this purpose the most sacred 
Brdhmanical rite — the Upanayana — is successfully tortured by usage. 
This rite, as is well known, is necessary to make one ad vij a (twice-born), 
and before he cm be married his Upanayana is essential, or ho 
must become a Vrdtya, and lose caste. For the purpose of the 
Upanayana ho must be able to repeat certain mantras, and be initiated 10 
in the most holy mantra, viz., the giiyafri. Thepmyo^a-writers therefore 
lay down that the officiating priest is to recite the mantras near the 
boy ; and custom has further invented the following symbolical cere- 
mony. The mantras (sacred verses) are written in water ; that is, the 
reed is drawn over a quantity of water describing the letters of the 
mantras, and that water is poured down the boy^s throat, and he is 
transformed into a doija (or twice-born). There are scores of such 
cases j and writers of prayogas (ceremonials) have composed rituals 
for the occasion. Thus in Gopindtba Bhattf, the ceremonial is what I 
have above described. But the sankalpa (determination) is altered 20 
from the usual form, sanctioned by the Sutras and Sinrftis (see part II., 
vv. 14, 15, pp. 10, 62), and made to fit cases where the future student 
cannot study from physical incapacity. 

These deaf and dumb men are afterwards married in the ordinary 
mode, and the same mantras are reciteu. The answers which the bride- 
groom is supposed to give^ are in this case repeated by the priest. 
Beyond animal instinct, there is no other element in such a marriage, 
and yet according to usage, such marriages are reckoned quite proper, 
and sanctioned by tho community, although they are opposed to the 
old text laws. 2 30 

lu the case of females, if they are deaf and dumb, lame, blind, or 
otherwise defective in limb, their marriage is discouraged by old writers.^ 

‘ I say this advisedly, for the ceremonial is in Sanskrit, which is not generally under- 
stood by the people ; and when the married are children, they are simply the objects 
of a sb<iw which they can hardly understand. 

® I »ay so because in the qualifications of the bride all old-text writers say she must 
not be feeble or defective in limbs. (See Yajnavidkya ch. i. 52 ; Mnnu ch. iii v. 4 ; and 
Vishnu ch. xxiv., p. 10.9 Cal. ed.). Again, the marriage rite contemplates the recita- 
tion of certain texts which, as containing the pledges to be made by the bridegroom on 
marrige occasions, are of the essence of the rite. Again, the pray oga w riters say that in 40 
the case of the dumb and the idiot, everything relating to the marriage rite is to be 
done by the priest, save the acceptance of the bride, which is to be done by the bride- 
groom. B»it how' can an idiot be capable of accepting a bride? And yet the marriages 
of such idiots appear to have been contemplated by Yajfmvalkya when he declares 
that the blameless sons of idiots are qualified for inheritance (see ch. 2 v, 14 B. 

® Y^juavalkya, ch. i. v. 62 . 
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But custom now compels a father to get such a daughter accepted in 
marriage ; although it is with difficulty that somebody is induced 
even to go through the ceremonial. Usage however is apparently quite 
content with this empty show, for such a marriage generally amounts 
Ijo nothing more. The girl is thrown back on her father^s family, and 
dies there from age or neglect. 

The only department that now remains to be noticed is that of 
di^rce. This, as 1 have said before, is not known to the Smriti 
writers. But usage has superseded texts in the case of all the lower 
10 castes of which I have given one or two examples before. In the 
summary given below, I have collected a variety of other examples. 
I shall therefore content myself by giving two more from our immediate 
neighbourhood Gujarat. 

The first is from the Gujarathi Kasara caste, wherein a wife, it seems, 
can get a divorce from her husband on the ground of ill usage. 
One Kasiram sued his father-in-law, complaining that he neglected to 
send his wife Itcha with her dower to his house. It was alleged that 
ill usage had compelled her to leave her husband. A decree was 
passed directing her to return ; and this was upheld in appeal. But 
20 on a petition from Itcha complaining of ill usage, the court of appeal 
called up the Patels of the caste, some of whom declared that ill 
usage was by the rules of the caste a valid ground, which was practised 
from the' oldest time.” This was opposed by the husband and by some 
Patels ; but the court finding the ground to be sufficient pronounced 
a divorce.^ 

In another Gujarath case,^ one Kasee sued tp get possession of his 
wife, who pleaded that a divorce had been made between herself and 
the plaintiff by the caste in consequence of the latter's drunkenness and 
depraved conduct. And the Court held that the divorce pronounced 
80 by the caste was a valid one. It is thus clear that caste sanction 
according to some usages suffices for a divorce, and it is reasonable that 
it should be so. 

Before concluding this section, a few observations on some cases 
decided in the Presidencies of Bengal, Madras and Bombay in regard 
to marriages are necessary. The first case is a Bombay case, namely, 
that of Karsan Gojd and Bit Bipd, (Bombay High Court Reports; 
vol* II., p. 124). In this case the Reporter's head note runs as 
follows : — 

Held that a custom of Talapda KoH caste, that a woman should be 
40 permitted to leave the husband to whom she has been first married, 
and to contract a second marriage (n6tr4) with another man in his life^ 


^ 1. Borradaile 387. 


* J. Borrsdaile 410. 
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time and without his consent, was invalid as being entirely opposed to 
the spirit of the Hindu law; and that such marriage was void by 
reason of its taking place during the life of such husband, and there- 
fore punishable, as regards the woman, under section 494 of the Penal 
Code ; and that the man with whom the woman so married, having had 
sexual intercourse with her, was guilty of adultery under section 497/^ 

The charges against the accused wore as follows : — The prisoners 
Karsau Goj4, aged about twenty-two, and Bdi Rupd, aged about fifteen, 
Hindus of the Talapda KoH caste, and inhabitants of the XJrp^r 
Pargand in the Surat Zilla, were charged before the Court of Sessions, 10 
the first (Karsan), under section 497 of the Penal Code, with adultery, 
in having had sexual intercourse with a person (Bdi Rupd), who was, 
and whom he knew, or had reason to believe to be, the wife of another 
man (Jayardm Kesheva) ; second (Bdi Riipn) under section 494, for 
having, while having a husband living, contracted a marriage which 
was void by reason of its taking place during the life of such husband/' 

Of these they were severally found guilty, and sentenced to suflfer 
certain punishment. 

In Karsan's case, the first marriage of Rupfi was proved ; so was the 
ndtrd marriage with the accused Karsan proved. The defence was 20 
that as a matter of fact there had been no intercourse during the three 
months after the ndtrd marriage; and if there were, it would not 
amount to adultery as the parties had contracted ndtid. As regards 
the first point the trying judge held that the accused had had sexual 
intercourse, and on the 'second point he held that Rupa had not been 
divorced from her 6rst husband, that she could not get such a divorce 
without his consent ; that the Hindu law was applicable to ihe Koll 
caste ; that the caste rules, which were produced, and which showed that 
ndtrd marriage regularly contracted should not bo set aside, did no| 
affect the point under consideration; that even if it were presumed 30 
that the general Hindu law in such a case had been superseded by 
custom, no circumstances were proved showing under what circum^ 
stances a divorce like this could be obtained ; and he therefore held 
the second husband to be guilty of adultery, and the woman to be 
guilty of bigamy. The parties appealed to the High Court on the 
ground that Karsan had contracted ndtrd according to the rules of the 
caste, and was guilty of no offence. The Court referred to the Sessions 
Judge for enquiry as to custom, and although it was found proved, they 
adjudged prisoners guilty, and sentenced them to reduced terms of 
imprisonment.* 

* I {rive below extracts from the printed pvocee*iings : — 

Before deciding tl»e case, the Court called for the hnding of the Sessions Judge on 
the following questions : — 

(1.) Is it permitted to a woman in the Talapda KoU caste, for any and what reasons, 
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In another case in 1876, the Bombay High Court appears to have 
gone a step further, and ruled that Courts of law will not recognise 
the authority of a caste to declare a marriage void, or to give permission 
to a woman to remarry/^ This was in a Tell caste from Khandosh.^ 

to leave the hus'band to whom she has been first married, and to contract a second 
marriage (n^trli, with anutlier man in his lifetime and w'itbout his consent? 

(2 ) Is the permission of the Caste necessary as a preliminary to such second mar- 
riage [jaitri), or is such permission ever given subsequent to the contract ; and if so, 
what is the mode in which it is given, and what is the elFect which, when given, it is 
10 considered in rhe caste to have? 

(3.) Quote any instances which may have occurred in the caste, within your own 
experience, in w hich a woman has contracted a second marriage in the lifetime of her 
fiirst husband and without his consent ; and mention the position which such a woman 
has occupied in the caste since such second marriage. 

The Session Judge reported as follows : — “ My finding on the first question is that 
it is proved by the de|)ositions of the witnesses recorded that it is permitted to a 
woman in the Talapda KoU caste to leave the husband to w'hom she has been first 
married, and to contract a second marriage (n&trd) with another man in his lifetime 
without his consent. 

20 My finding on the second question is that the permission of the caste is hot necessary 
as a preliminary to such a contract of second marriage (natra); that permission is 
sometimes given or withheld subsequently to the contract, i. e., on the complaint of 
the first husband ; if she restore to him any property she may have acquired by her 
first marriage, she does not lose her position in the caste. 

“ My finding on the third issue is that the instances quoted support the vjew' 
contained in the two preceding questions.** 

On these findings being received, their Lordships passed the following decision |— 

“Per curiam. — Karsan Goj^ has been qbnvicted of committing adultery with Rnpa, 
the wife of JayarAm, and Rup^i has been convicted of contracting a marriage with 
30 Karsan, which is void by reason of its having taken place during the lifetime of 
JayarAm. The defence in the! case of each prisoner is the same, namely, that a natra 
marriage has been solemnised between Karsan and Rupa, and that it is the custom of 
the Talapda Koli caste that a womanmay without the consent of her husband leave him, 
and contract a valid marriage with another man. We arc of opinion that such a caste 
custom as that set up, even if it be proved to exist, is invalid as being entirely opposed 
* to the spirit of the Hindu law ; and we hold that a marriage entered into in accordance 
with such a custom is void. The convictions must be held up, but as the Judge has 
found the custom set up by the prisoner to be proved, we reduce the punishment 
awarded to Karsan Goja and BAf Rupd to three months’ and one month’s rigorous 
40 imprisonment respectively.” 

^ Indian Lraw Reports, I. Bombay series 347. The judgment in appeal says 
“ The Court does not find it established that there is any valid custom by which a 
woman of the caste of the first accused can claim a right -to marry again, because her 
husband is a leper, and w ithout having obtained a release from him. The Court does 
not recognise tlu: authority of the caste to declare a marriage void or to give pennis- 
Aifm to a woman to remarry. The wife in this case, and the appellant who performed 
the ceremony of remarriage, probably acted in a bond fide belief that the consent of the 
caste made second marriage valid ; but though^ that circumstance may he taken 
into account in mitigation of punishment, it does not constitute a defence to a charge 
50 under Section 4114 of the Indian Penal Code, or under that section combined with 
Section 109 of the Code. The Court confirms the conviction ; but as the Appellant 
has already undergone imprisonment for %b days, it remits tb« rcpnainder of hiv 
sentence.” 
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Two issues are raised by these cases ; first, what is the law ap- 
plicable to the tribes and castes concerned in respect to their marriages, 
and secondly, what is the tribunal which is to enforce obedience to that 
law. On the first point I think the facts and authorities which hare 
been above adduced, and others which will be succinctly given further 
on, make it clear that it is not the text law of the Srutis or Smritis 
that applies to these castes. ‘ They are Ati-Sddras at the best. But 
even were they Sudras, the result ought to be the same. For in 
regard to Sddras, the Aryan authorities are very unfavourable to their 
reception into the Vedic circle. A Brdhmana must not teach a Sudra, 10 
He is commanded not even to hold converse with him by some writers. 
For the touch of a Siidra, no end of penances are prescribed. Even 
when the privilege of performing certain rites was conceded to Sddras, 
it seems to have amounted to little more than the performance of the 
mere ceremonies without the recitation of texts.® And here again, a 
kind of distinction appears to have been drawn by which the Sddras were 
divided into two classes. But if one examines narrowly, very little 
substantial difference is to be perceived. They are still the servile class’ 


JV.JB. — The cases noted in the foot note at page 349 which are connected with the 
subject arc — 2 Bom. II. C. Rep. 117 (2nd Ed.), 124 (1st Ed.) ; Reg. v. Manohar Raij* 20 
(5 Bora. H. C. Rep. 17 Cr. Ca.); Khemhor v. Umiashankar (10 Bom. 11. C. Rep. 
381); Rahiv Govind (Ind. L. R., I Bora. 97). 

‘ Kirfita seems to be the old name for the people who now go by the name of KoKs. 
They appear to have been considered out of the pale of the four classes from their being 
called Dasyus (see Munu ch. x., vv. 44, 45). There is also a caste whose cccupation 
is that nf fishermen, and who are called Kolis. In that case too they would be out 
the pale of Aryanism as being Antyajas, see Yama Smriti v. 64 (p. 665) and Angirasa 
Smriti v. 3 (p. 554). 

Again, a Teli (oilman) is described as a pratiloma offspring of a 6udra from a Vaisya 
woman (see Auaanasa Dharma^astra vv. 22 and 2i p. 498). An oilman is placed on 30 
a par with the manufacturers of wine and Antyas in the Brihatpardsara ch. vi. v. 240 
(pp 203 and 204, 2nd part). 

* ^udra Kamalaknra (1. 32 p. 2 line 6) : — 

Translation ; — These rites are for sachchhudras (superior Sudras). Similarly the daily 
observances which will be hereafter laid down, are for them alone. In the cate of 
the inferior Sudras the marriage alone [takes place]. 

* In Laghu Vishnu Smpiti, vv. 10") and 106: — 

II 40 

Translation : — A Siidra is known to be of two yuts ; — ^rdddhi [unauthorized to per- 
form a Srdddha] and others ; of these, food may be taken from the ^rdddhi, but not 
from the others. In the Ausanasa Dharmfidastra v. 60 (p. 601) runs as follows:— 


R I ; I : |( 0"^^^ rf 

(I Translation :— One born from a 6udra of a l^iidra woman is terme da 
is devoted to the service of the tw ice-born and the performance of the 
Pdknyajnas h termed a Sat-6udra. One not such is an Asat-Sddra. 

In the Garuda Purdna, Jambudvipa prastdva section it is said :— 


fiudra. If he 


# W II 
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standing on the borders as it were of the Arya community, but not 
forming an integral portion of it. They were indeed provided for in 
a speculative way by the Arya Code ; but they had the ban of their 
class as a mark of exclusion from the regular Aryas. There were 
various rules laid down to mark their degradation, the principal being in 
the matter of intermarriages, the non-performance of Vedic sacri- 
fices and ceremonies, and the descent of property to illegitimate mem- 
bers of families as of right. It is true that the division into four classes 
is older than Mann ; for Manu notices it^ and in his time the mixed 
10 classes, both and Viloma^ had acquired considerable importance. 

But still there seems to be a clear line of demarkation between the 
first three classes and the fourth. And this must not be lost sight 
of by the historian and the administrator. 

In our present social scale, there are classes below the Sudras, viz., 
the Bhils, Kolis, Mahdrs, Mdngs, &c. These are popularly called Ati- 
Sddras — meaning, exceeding oven the Sddras in lowness, &c. It seems 
that Mahdrs are probably MaJidharas (great thieves'), and belong to that 
class of people termed the Dasyus, the enemies of the Aryas. 

Some writers would place Dasyus among the Fratiloma,8 (see Me- 
20 dhdtithi on Manu). The Sddra Kamaldkar notices the division by some 
Smriti writers into the Sat-Sddras, and the Asat-Sddras, to which I 
have alluded before. The latter class would be the Ati-Sudras, who 
are likewise termed Antyajds.' 

Rdpa Ndrdyana, quoting the Bhavishya-pnrdna, thus speaks' of the 
worship of Vindyhavdsini by the different tribes of MIecbchhas and 
Dasyus : — ''In this manner, that cruel [goddess] sacred to the Kirdtds^ 
is worshipped by various thievish tribes of MIecbchhas, without mantras*^ 
[Sddm Kamalakar, Bombay Edition, leaf 10 p. 2 line 3]. This shows 
what mixture there has been. 

30 The nonregenerate class thus seems to form a group by itself ; and 
its internal economy is not specially provided for by the ordinary Arya 
writers on law. For when we come to consider what law is in the 
view of the early writers, we find that the Sddras are always avoided 


Translation ; — On its horderi live the Kir&tas in the cast, the Yavanaa in >he west, 
the Andkras in the south, and the terrible Turashkars in the north. 

Prydschitta Mayiikha thus quotes Apastamba : — 

spsiarrifW' II 

Translation:—* R«y aia (wn^herman), C Aar mat arc (leather- worker), (the rope- 

40 dftneer, &c.), Buruda (worker ip Bambu wood), K'ainarfa (kolis, &;c.),Meda and Bhillaj 
these seven are termed Antyajds.^ 

^ People ^^n on the boundaries of the Aryavarta. 

* Kolis, Bhils, Gonds, &c. 
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by the twice-born classes.^ Manu puts the Kolis amongst tbe 
Dasy'us^ (thieves). Kamalakara says (see note p. 87) that there are not 
even ceremonies for the AsaUSudms ; but mere marriage. The Mah^. 
bh^irata in giving the law for kings prohibits the performance of the 
duties of the Brdhmanas® by any other classj and especially by the 
Sddras* Further on Vydsa himself, as interpreted by his commentator, 
limits the religious acts for the Stidras or Dasyus to making gifts to 
the twice-born alone.* While all that is thus left to Sddras is to make 


gifts to Brdhmanas, the Brahmanas are commanded not to accept their 
gifts on pain of becoming Sudras by such acceptance.^ 10 


Such being the state of the Sudras and the Ati-Sddras in respect 
to the performance of religious ceremonies according to the old Aryan 
writers, I now proceed to examine into the Smriti-texts, if any, ap- 
plicable to their marriages. In both the cases above mentioned, there 
are no texts cited which govern the present marriage practices of the 
Sddras and of the Ati-Sddras. And the Arya Law (or the Hindu Law 
as it is now called) has, if I may with deference say, nothing to do with 
them. They are regulated by usages of the country and of castes and 
families, and these alone ought, it seems to me, to bo always ascertained 
and followed so far as respects the first question with which I started. 20 
As regards the second question, namely, the tribunal which finally 
decides these matters socially. So far as history goes, it appears that 


^ Manu ch. iv., vv. 61, 80, 81, Si — 86, 90. Angiras Smriti, vr, 49, 50, p. 65B, 

V. 54 p. 559 ; Apastainba, ch. iii. vv. 1 — 2 p. 571, 

»Ch. x.,44. 

® See Mahdbharata Santiparvan Rajadharma, ch. 65 v. 9 : — 

Translation -.— The duties of the four orders and those laid down by the Veda* 
should, oh king ! be followed by Brahmanas; no one else shall ever know them. 

* See Mah&bharata ^dntiparvan Rdjadhnrnia ch. 65 v. 21, which runs thus 30 
I ^Jrr^^rr-. II Translation 

‘ He who wishes prosperity should give presents on account of the different sacrifices — 

80 all the Dasyus should perform the Pakayajna which are important.’ The commen- 
tator Nilakaiitba on this verse says ^TT- 

. Translation Wealth should be given to Brdhmanas on account 
of the PctJtaya^’no. The Sraddlia too, it should be understood, is to he performed by 
him by [gifts of] uncooked food and wealth. Kamalakara too in connection with these 

verses says in his ^lidra Kamalakara 1. 15 p. 1— ipf 

rT^ R '-Sf l — Translation ; — * As to the ^rdddha rite that 

is laid down for Mlecchhas and the like in the Rajadharma (duties of a king) in the 40 
Mahfibh^rata, it means the feeding of one’s castemen, gifts and the like.” The depar- 
ture from the plain meanings of words involved in this interpretation is justifiable in 
view of what Vy&sa himself has said in the earlier part of the same Parcaw, see ch. 60. 

V. 37, viz., ^ ^ Translation :~There is no recitation of a holy text in the 
case of a 6<idra. 

® See Part-II. p. 56, lines 10 and 11 p. 67, Hue 1. 
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marriage and divorce disputes have always been decided by the caste 
Punchayats, or Mahajans, as the case might be.^ Bombay Regulation II. 
section 21 ol* 1st, as far as it is yet unrepealed, does not permit of caste 
questions being litigated in courts.* The Bombay High Court have 
held that it would be an interference in a caste question within the 
meaning of that section, if a court were to make a decree ordering the 
members of a caste to re>admit a member to a participation in caste 
communications and privileges.''* 

There is happily no matrimonial court for Hindus, and according 
10 to their usages and traditions it seems that, unless the Government 
deems it proper to invoke the aid of the legislature, it will be for 
the castes to decide whether their members are married or divorced 
according to the proper usages. According to the constitution of 
Hindu society, the Brdhmapas will take the lead ; but in the case of 
other castes, they (the Brdhmanas) can only act as advisers. 
Agreeably to such usage, the granting of a divorce, or the recog- 
nising of a divorce as one properly made, is the duty of the caste. In 
some cases the mere will of either party or of both parties snflfices, and 
there the caste can do very little, except to accept what has been done. 
20 Even Kamaldkara recognises divorces made by either of the parties.* 

^ See the cases previously cited, pp. 13, 34 ; also Steele’s Summary pp. 65 to 158, 
and pp. 166—169, 170, 171 j and all the authorities noted in the marriage summary at 
the end of Appendix IV. Section 1. 

• The unrepealed portion runs ns follows : — The jurisdiction of the Civil Courts 
shall extend to the cognizance of airoriginal suits and complaints of a civil nature, it 
being understood that no interference on the part of the court in caste questions is 
hereby warranted, beyond the admission and trial of any suit instituted for the recovery 
of damages on account of an alleged injury to the caste and character of the plaintiff 
arising from some illegal act or unjustifiable conduct of the other party. 

80 a Printed judgments for 18/8, p. 235, Narottam Bhagvan v. MUhdhl Kdhdndas and 
42 o/Aerf; see also I. L. R. 2 Bom. 470, 476. 

* See Sddra KamaUkara 1. 74 p, 2 lines 4 to 8, viz. : — 

II ^ I II siwr: I 

^ 'T »»ifRrf?npr; I II ww trr 

I afNfir j aa^4?|^r: || ’trtpnt 

!r II 

Translation : — As cited in the Kalpataru, Dcvala says . — * A woman may abandon her 
'^O husband, if he happens to be missing, or to become votary of the fourth order, or to be 
one impotent or degraded, or an offender against the king ; or when he is dead. A woman 
may, hr the continuance of the line and not out of wanton oess, tnke to another hus- 
band whether the first husband is slive or dead.’ K&rada says : — ' A Brfihma&l ought to 
await [the return of] her husband, who has gone abroad, for eight years ; a #5man 
who has become a mother, for four years, and one not a mother, for two ycA»** No period 
[of waiting] is laid down for a Sfidra woman, nor is there any transgression of duty 
Lin her msrrying again], particularly in the case of one not a mother. In the caae of 
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Steele's Summary likewise gives cases in which it is open to the parties 
to effect a divorce. The consent of the husband is not always contem- 
plated. The sanction of the caste alone appears to suffice.^ It would 
seem therefore that those who have to administer laws according to 
the usages of the country, must take such usages as they are. It 
would be very desirable if they were better. But we cannot, I say with 
all deference, help ourselves in this matter. In each case one must 
depend on the usages of the caste. 

Thus in the case of Karsan Goja, above mentioned, the trying judge 
said, he could think of no case of such irregular marriages save in the 10 
province of Maldb^r. But general as well as Indian history afford 
numerous examples of the same kind.* It may be unfortunate that 
these things exist. It may equally be unfortunate that hundreds of 
such caste usages by which the people are guided in their daily transac- 
tions should prevail, but so they do mutatia mutandia in all countries ; 
and unless the law is altered, I cannot conceive how people can be 
blamed for acting in accordance with what they know to be tho law, 
and in accordance to which they have acted for thousands of years. KoHs 
and similar tribes are considered non-Aryan by several writers. 
Others have made attempts to include them within the scheme of 20 


women of the remaining classei [viz., the intermediate two,] the period of waiting is one 
year. If [the first husband] is reported to be living, the period of waiting is double. 
This is the rule laid dowm by Praj^pati for women is respect of procreation. Therefore, 
in resorting to another [husband under the said circumstances] there is no sin. 

' Steele, p. 170 ; — “ Among the lower castes, widows and wives under certain circum- 
stances are allowed to form the inferior contract termed Nikah, Pat (P.) or Oorkee (D.) 
These circumstances are if the husband proved impotent (76 C. P. S. K.) ; or the parties 
continually quarrel (72 C. P.) j if the marriage were irregularly concluded ; if by mu- 
tual consent the husband breaks his wife’s neck ornament, and give her a chor chittee 
(K. P.) After which divorce, vvith the concurrence of the caste, the wife may form Pat 30 
with another man, S. : sometimes even without their concurrence. And if after 12 years* 
absence a husband continue unheard of, bis wife may form Pat : should he afterwards 
return, she must return to her first husband ; or live with either at her option, the 
party deserted being reimbursed his marriage expenses, K. D.” 

Id., p. 174 : — “ In the lower castes, besides adultery, &c. above mentioned, the hus- 
band’s impotence or simple disagreement of the parties, even against the advice of the 
caste, IS sufficient to cause a divorce, D. The husband breaks his wife’s Mungalsootr, 
and tears her saree, when the is at liberty to form Pat with another, K.P.D.’' 

• See Mayne’s Hindu Law and Usage pp. 61, 62 ; Indian Antiquary vol. VI. pp. 261 to 
261 (Polyandry in Northern India) ; Ibid. vol. VII. p. B6 (Polyandry in the Punjab) j 40 
Ibid. vol. VIII. p. 314 (The Weddas of Ceylon); Bbutal Pandye’s Law of Alyasantana 
translated by RAmaswamy Naidu ; Nelson’a View of the Hindu Law aa administered by 
the High Court of Judicature at Madras, pp. B3, 99, 141 to 146 McLennan'a Studies 
in Ancient History, Primitive Marriage, &c. pp. 189 to 166; Consanguinity in Marriage, 
Fortnightly Review, November 1865, pp. 710—30 ; Endogamousand Exogamout Mar- 
riages, Contemporary Review 1878, pp. 412 — ^426 ; Levirates and Polyandry, Fortnightly 
Review, Mav 1877, pp. 694—707 ; The Northern Barrier of India, by F. Drew, pp. 263— 
265. 
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Aryan classes by either calling them AtU&udraa or Mlechchhaa, or by 
adopting the fifth class, which was at one time in the contemplation of 
the Vedic writers. This would probably be the class whom Patanjali 
would call Niravasita-SMras. But for practical purposes, such as 
marriages, <fec., the religious scheme of Hindu ceremonial haS left them 
out altogether. Were it otherwise, all the nations of the earth would 
have to be included in the same class. ‘ 

These low caste Hindoos, like Kolls and Telia, are not therefore within 
the ordinary pale of the Hindu law. Their family relations, their 
10 ceremonies, and even their gods are determined by custom and usage. 
It is a matter of consideration, therefore, whether they can be punished 
civilly or criminally for disobedience to a law to which they owe no 
allegiance. 

A few remarks on other criminal cases may not be out of place. 
The case noted below® of 8agdi wives in Behilr as opposed to Bilidi wives 
resembles our nAtr& in Gujarath and P6ta in the Dekkan as opposed to 
lagna. The custom of divorce set up in this case does not appear to 
have been proved. But if the sanction of the caste by payment of a fine 
or otherwise had been obtained, I presume it would have been sufficient. 
20 A marriage which is made by the application of a little red powder to 
the future wife's forehead, can surely be unmade by its being wiped off 
if the community to which the parties belong recognise the propriety 
of such a proceeding. 

In another case^ (which came from Assam) wherein the husband sued 
for restitution of conjugal rights, it was pleaded that there was a divorce 
and a deed executed to that effect; the Munsif held the deed proved ; 
but the District Judge ruled that the custom of Assam proved by the 
deed could not override the Hindu law, which forebade divorce. The 
' See the following curious extract from Steele’s Summary of Castes and Customs, 
30 1st Ed. p. 124 : — 

The 'Moossalmans and other foreign castes (called Yewun) are inserted in this place 
by the Brahman compilers. Their origin, as fabulously told in se\eral hooks, was from 
four causes From the Byty, wife of Kusyap Rishee, from the fifty sons of Wiswumit 
Rishee who were cursed by him ; from the cow Kamdhenoo given to Wasisht Rishee 
by Brahm ; from Parseemoond and Ardhmoond, sons of Sagur Raja, to whom Wa- 
sisht Raja presented the Sagur country (including Persia) to the westward ; from 
Kshatriyas and other Hindoos who have from time to time lost caste (Wishnoo Pooran). 

During the 4000 years of Knleeyoog, the sects of Yewun have increased to a great 
' number. They reckon several thousand prophets and saints whose tombs are endowed 
40 with spiritual energy (KurAmat) at the present day. The Chinese are a low caste of 
Yewun who do not refuse any kind of food,” and ** the Yewun of Bokhara are accused, 
like the Portuguese, of making proselytes by force.”—” They distinguish three kinds 
of Yewun in Hindoostan, Parsee, Moossalman, and Iswee,” including English, French, 
Portuguese, &c. These castes \ efuse no kind of occupation,” 

• See 3 Calcutta Law Reports 4 10 (Bissuram Koiree v. The Empresi of India). 

® Ind. L. R. 3 (Calcutta series) 305, Kudomee Dome and others v. Joteeram 
K&hcta, 
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High Court corrected this, and sent back the cases for a finding as to 
the custom set up. But it seems to me that when there was a 
deed, no reference need have been made unless the deed had been 
dehied. For, so far as the history of Assam shows, there is but little 
Hindu law known there, and indeed in several divisions of Bengal 
and Assam, marriage customs are as different from those contemplated 
by Aryan writers, whether of texts or’ glosses or digests, as they can 
possibly be conceived. Half the world, it is said, does not know how 
the other half lives. In India, where intercommunication is still so 
slow, and mass education so defective, the people go on in their old 10 
grooves, altered and fashioned by their local customs and usages, 
which have been sanctified by time and confirmed by habit. 

Again, it id worthy of consideration whether it is just for courts of 
law to disregard well established customs and national usages on the 
ground of morality and public policy. The laws of marriage for the 
different castes are their own usages, and they can only be altered 
either by the castes or by the legislature. 

Morality is a very elastic terra. History shows that it is a veiy unsafe 
guide ; and courts in India ought especially to be very careful. An 
example of morality working unequally may be seen by referring to 20 
Tecent reports Of two Madras cases, viz., Iravanni v. Ittdpu,^ and 
Ohinna and ten others v. Tegardi,^ In the first case a common Malabar 
squabble formed the subject of discussion ; in the second, the rights of 
certain dancing girls attached to a pagoda establishtnent. As regards 
the morality of both classes, I should probably not differ at all. The 
one is a system of open and the other of clandestine prostitution. 
But I should be loth to impose my own moral convictions on two 
numerous communities, which have existed from time immemorial. 

In fact, my unwillingness to dicUte would be in the direct ratio of the 
intensity of my convictions. The growth of customs may be slowly 80 
changed, but it must come from within, and not from without, if the 
progress is to be genuine. And it strikes me in reference to the above 
two cases that when the judges speak of family quarrels, in the first 
case, the word ^ family^ is only used in the Malabar sense. For there 
oi^n really be no family accor^ng to our notions when the relations of 
man and wife are perverted. Yet the courts do justice to the children 
of sucTi people, and decline the duty in dealing with <he temple girls 
on the score of morality. I confess I cannot see the difference between 
the two cases. And again, if the dancing girls had previously a 
legal position,* when was it changed by a special Jaw ? They are 40 
still the members of a religious establishment. 

» In L. R. I. Madm 163. * Id. 168. 

» See 2 Madrae H. C. Rep. 56 (Chalakondee Ala$ami r, Ckakkonda Ratnat ha- 
lam) ; V. 6 Madraa H. C. 161 (Kdmdkshi v. Nagarathmm). 
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Moreover^ unless the safe guidance of caste usages and customs be left 
untouched^ I do not know what a state of confusion we may be 
landed into. Thus in a recent case^^ one of the Calcutta High Court 
judges has held that — 

** Marriage between parties in different subdivisions of the caste is prohibited 
unless sanctioned by any special custom, and no presumption in favor of the validity 
of such a marriage can be made although long cohabitation had existed between the 
pnrties.” 

In a Madras case^ it has been held that a marriage between two sub- 
10 divisions of the Sddra class would be valid by Hindu law. In the 
course of his judgment^ Mr. Justice Holloway observes ; — Further, I 
am clearly of opinion that the classes spoken of are the four classes 
recognised by Manu, and not the infinite subdivisions of ^hese classes, 
introduced in the progress of time.'^ 

This, I think, ignores Mann's code itself. For the provisions of 
chapters ix., x., and xi. show that the whole system was speculatiye, 
and was never introduced anywhere as a whole. As a matter ot fact 
neither Manu nor-any other Smriti has had legislative force at any time 
as I have elsewhere explained ; and before going into the wide, uncer- 
20 tain and unexplored field of Hindu law, we ought to seek for the 
parties’ customs in such matters. Our Elphinstone code rightly places 
the usage of the country (which includes caste and family usages) above 
the Hindu law. As usage goes, the Bengal judgment in the case of 
Sarain Dhara v. Bahhal 0am, guardian of Jonardon, seems to be the 
correct one. 

The last easel have to speak of is that ofBamangavdd and two others 
y, Shivaji Bayaji Patil,^ In this case the court hold that by Hindu 
law, thp marriage of a man with his sister's daughter is incestuous. 

It does not appear whether the customary law on the point was 
80 questioned by the opponent from the first. But looking to the testi- 
mony of such eminent persons as Sir 'T. Madava Bow and otliers,'^ 
I take that to be impossible. As a question of dry law, the above 


^ Ind. L. Bep. 1 Caloutta 1, {Narain Dhara v. Dakhal Gain, guardian of Jonardon), 

* 1. Madrat H. C. Eep. 478, {Pandaiya TSlater v. Puli Tihver), See on the other 
hand ElpbiiMtone’s India (3rd ed. p. 84). 

^ Printed Judgments of the Bombay High Court for 1876, pp. 73, 154. 

The luthoritiea stated are 

(1) Manu,ehap. iii., pi. 5 ; 

(2) Yl^Savalkya, i., 69 j 

40 (8) Tijnallelvara Ach4rak&pda, f. 6. p. Uh 15 ; 

(4) 1 West and BUbler, p. 141 ; 

(5) Vyavihara Bfay&kha, chap, iv., sec. v., pi. 29 ; 

(6) Msenaughten Hindu Law, 61, 2nd ed. ; 

(7) Steele, pp. 33, 36, 165, 168. 

* See p. 425 alwve, 
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authorities resolve into two — thus the first* and sixtJi® are one and 
the same : namely, Mauu, III., 5, which says that the bride should be 
an asapinda of the mother.” Beyond this, the translation of Sir W. 
Jones is not quite accurate. Similarly, two»’ three^ and four^ are one 
and the same. Authority five^ refers to the subject of simple adoption 
and of Dvyd mushydyana adoption, and the subject of marriage of 
the adopted with a bride from the families of the natural father and 
mother, is brought in from a text of Gautama to prove that there is a 
simple adoption as opposed to a Dvy&maBhy4ya]^a one. The seventh 
refers to four pages of Steele^s Summary of Castes and Customs.^ 10 
It will be seen that the passages refer to diflFerent districts. So 


» Manu, III., 6 W ^ ^ tn* II «T 

Translation : — She who is not a napinda of the mother, and who is not of the same 
gotra with the father, is proper for the twice-bom to marry. 

• W. H. Macnaughten*s Hindu Law, p. 61, 2nd£d. “ The relations with whom it 

is prohibited to contract matrimony are thus enumerated by Manu : * She who is not ^ 
descended from hit paternal or maternal ancestors within the sixth degree, and who is 
not known by her family name to be of the same same primitive stock with his father 
or mother, is eligible by a twice*born man for nuptials and holy union.* [Thir is Sir 20 
W. Jones’ translation based on Kulldka’s comments on the verse in the preceding note.] 

• Y4j 1. 52. I ^T'flT’reiWt 11 

Translation He who has not lost his Brahmacharya (chastity), let him marry a 

girl of [good] parts who has not been accepted or enjoyed by another, [who is] 
attractive in his sight, who is not a Sapinda of him [and is] a junior. [See above, Part 
11. p. 16?.] 


* Vij., f. 6, p. I, line 15 ; — 


.mcl [xhuu 

merely a dissolution of the compound asapindam in the verse in the preceding 
note, showing that ** asapinda is one whose body is not the same.” $0 

* This is an amplification of the same word by VijfianeBvara : — 1 West and Biihler 
p. Idl ; — ” VijflaneAvara says (AcbArak4:a4a f. 6, p. 1, line 15), when he explains the 
verse I., 52 of YajSavalkya in which it is declared that a man shall marry a girl 
who is not his sapindu : — 


I (T«nflr irfT I Prtpmft- 

PWr Jirtror I 

I »pr »pr ?pr H 40 


• Sec shove Part IL, page 61, lines 25—40, and p. 62, 1; 1. 

’ 1 quote from the first edition of Steele the material pauages which bear on the 
present question : — 

Intermarriage within the Sugotr Sapinda » forbidden, and with a female of 
another caste, P. C. (Mit.), and besides the Wirood Sumbnnd or prohibited degree of 
conotxioa within seven degrees, marriage is forbidden with the following Usogtor 
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far as marriages like the one in question are concerned^ it is stated that 
** Intermarriage with cousins and nieces is prohibited, but occasionally 
takes place^^ (p. 165). D. refers to Southern Maratha Country./ It 
may be seen also that intercourse would be Sucestuous only where 
marriage was between Bagoiras or between different castes. Again, 
Steele is not correct in saying that the marriage is annulled even in 
such casest for except where the parties belong to different castes, there 
is no annulment of marriage. If the marriage be of Sagotras, it stands^ 
though it cannot be followed by intercourse. As regards Sapindas, no 
10 such restrictions appear. And jLsvalayana, Baudh^yana^ Devala, Brihas- 
pati-and others distinctly direct local usages to be observed in regard to 
marriage and other matters. B. S., or Bhdlachandra l^dstri, is one of 
the authorities quoted by Steele in respect to prohibited degrees. It is a 
pity his opinion in original is not given; because in Bh^lachandra ^dstri’s 
own Caste, marriage with a maternal cousin is universal. In regard 
to this particular class of marriages, the law in the Southern Marfitha 
Country, Mysore, and the South of India seems to be clear. It seems 
to be a pity that marriages like B4y4ji^8, celebrated many years ago, and 
apparently with the sanction of the community, should be disturbed. 
20 It is now conceded that even the Mit4kshar4 and Maydkha are not 
binding as a whole, and that remark would apply with still greater force 
to Manu, Ydjnavalkya and ethers, whose works are now almost obsolete, 
and have had no legislative force at any one time in history. 

Bupindu connexions : a parent's sister’s daughter, a mother’s brother’s daughter, and a 
sister’s daughter. (Page 33.) 

Should the parties prove to be-vrithin tbe prohibited degrees of marriage (see para- 
graph 5), tbe wife must be repudiated with maintenance, and expiation performed. 
B. S. (Page 36.) 

Tbe parties must be of the same caste and different Gotr or filmily stock, P. -Brih- 
80 ma^ are prohibited from iutermarrying with all Supindu relations, and descendants 
of their Rishi’s brothers, and oonnexions within 3 or 4 degrees, P. Intermarriage with 
cousins and nieces is prohibited (53 C. P.), but occasionally take place from poverty, 
P. So with aunts and their children, Sugotrus and Supravhurs, tdid of course with 
daughters, mothers and sisters, D. A brother’s children may, however, marry sister’s 
children not being Sugotr, D. First cousins intermarry in theWys caste, D. Komtees 
give their childred to nephews and nieces, D. Other exemptions in particular sects of 
Bribmana and other castes are mentioned, P. D. (Page l65.) 

Among the Br&hmans and higher castes, if it be discovered that the parties were of 
the seme Gotr, or different caetes, the mamage is annulled, the wife being maintained 
40 by the husband, but connexion would he deemed incestuous (the husband must maintain 
her ss a sister), 2 C. P. S. D. 

^The woman and her children are permanently excluded from caste, P. Minor omis- 
sions of ceremonies arc followed by penanee only, D. In the lower imstes, in which 
previous inquiry is not so strict, if \tlie discovery he made before tbe girl’s Shanee^ or 
even before the birth of children, she may be married to another by Pat, 8. D. 

The marriage ia not annulled by the discovery rimt riie patrtiec art of the aante 
kookfilOa P. (Page 168.) 
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SUMMARY OF MARRIAGE CUSTOMS IN DIFFERENT 
PARTS OF INDIA. 

[In several instances, references alone are given, as the space at my disposal is limited.] 

Southern India (including Berars^ Central Provinces, and the 
Bombay and Madras Presidencies): — 

The following are extracts from the Gazetteer for the Haidardbad 
Assigned Districts, commonly called Berar, by A. C. Lyall, Commis- 
sioner of West Berar : Bombay, 1870 : — 

The custom of widow marriages prevails universally among the agricultural com- 
munities, and perhaps more or less among all others, except the UrIihmaDS, the north ]0 
country trading classes, and the highest families of any caste. Divorce by mutual 
consent and deed of separation is also permitted, and the divorced woman marries 
again. These irregular unions arc called pat marriages ; but they are quite reputable, 
and the oflFspring is legitimate. Very primitive and grotesque connubial rites prevail 
among the Banj4ras and MAnbh&us, who have strongly coloured their ceremonial with 
that shade of mockery which still tinges slightly all marriage rejoicings” (p. 186). 

Again : — 

” In some castes, even Br&hmans, marriage is allowed with maternal uncle’s 
daughter, and this concession grows more common as the social grades are descended. 

You may marry your deceased wife’s sister, but not your dead husband’s brother ; 20 
though among the Gonds this latter kind of match does occnr, and even' among some 
of the' Banj&ras. 

” But, perhaps, the most curious incident of the system is, that in certain communi- 
ties similarity of worship is a bar to connubmm. Before concluding sn alliance the 
Kunbi and other tribes look to the dewak^ which means literally the deities worshipped 
at the marriage ceremonies ; the fact being that certain families hold in honour parti- 
cular trees and plants, and at marriage time branches of these trees are set up in the 
house. It is said that a betrothal, in every other respect unexceptionable, will be 
broken off if the two houses are discovered to pay honour to the same kind of tree. 
Follow this vein of inquiry lower down, and you find the custom more distinct among 30 
the Qonds in their wilder state. In the Wdn district the Gonds are divided into 
tribes, which are again sub-divided into Gotras, The Gotras have each a distinguish- 
ing name, or surname, to all members ; while Gotras fall within one or another of four 
classes of worshippers : — 

(1.) Those who worship 4 gods. 

( 2 .) „ „ », 6 »» 

(3.) ,, ,, ,» h ,, 

(4.) „ „ „ 7 „ 

“ Now, a marriage cannot, of course, take place between two persons having a com- 
mon surname ; but it is also declared that neither is marriage allowed between two of 40 
the same worshipping class, though surnames be different” (pp. 187» 188). 

The follovying in regard to the W6n district shows that the 
Rdkshasa form is still extant : — 

** The males and females work separately and at a distance, and are never associated in 
their labour. A Gond male desiring to marry, gathers intelligence at to what lady of 
the adjacent villages he should mske the object of bis choice. This being done, he, 
attended by his comrades, resorts to jungles where his wife elect is working, in com- 
pany with her female relations and friends. Coming io sight, the bridegroom, taking 
dn 
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adfftntage of the unprotected state of the women, working as they do far away from 
their homes and male relations, pursues them. His friends will not aid him to carry 
away the bride by force, unless he, unaided, succeeds in touching the bride*s hand 
before she finds a safe shelter in her village. Here it must be told that the women 
often fight every inch of ground with their pursuers, inflict the most serious hurt, and 
sometimes most shameful defeats. The contest continues even after the bridegroom 
has touched the bride’s hand. If the fight is drawn to the skirts of the village, the 
male portion joins the females, and pursues the enemy hack to their village. But the 
touching of the bridegroom once effected, the marriage contract is sealed, and cannot 
10 be broken^* (p. 188). 

Marriages witliin the gotra and out of it are illustrated below (pp, 

188, 189) 

“ The custom of marrying an elder brother’s widow, which still survives among the 
aborigines, is supposed to be a lingering relic of the primitive system of polyandry 
or kinship through females. However, as society progressed, and these groups 
intermarried, paternal descent became more certain and trustworthy, for the system of 
capture gave way to peaceful betrothal, while property in womankind became more 
secure j and at that stage female kinship gave way to the latter law of agnatic kindred 
to the female head of each family or group. Here we get the Gotras or Gotes fully 
20 developed out of the tribe, just as we see them throughout Hindusthan to this day, 
and notably among the Rajpiits. When one of these Gotes or families departs from 
its country, and settles afar in foreign lands, it soon separates into different Gotes, by 
reason of the difficulty of obtaining wives from outside. Berar affords one or two 
instances of this process among the offshoots of up-country tribes which have migrated 
down hither. The emigrants were very soon entirely cut off, and alienated from 
the parent tribe left in Upper India; and whereas in their own country they must have 
gone to anofAer tribe for wives, here they form a caste of their own, within wdiich its 
members must marry, exchanging alliances between the different newly formed sub- 
divisions. Of this process the Puars of Berdr and the Nagpur province afford a good 
30 example ; and I believe that the Rajbansis, and all the other isolated settlements of 
Rajputs in Berdr and the Dakhan, follow the same rule. But the ancient family of 
the J4dow R^j4s of Sindkher still intermarries exclusively with the clans of Rojputana” 
(p. 189). 

Divorce and Second Marriages : — 

** Wjdows can, on the death of their first husband, marry again by a pat marriage. 
A man can atone and the same time have only one Magan’ wife alive; but he can 
have several pat marriage wives” (p. 201). 

Again 

** Except the Brahmanas, the Vaisya Sonars, and one or two other castes, all Hindu 
40 women here are allowed to make a second marriage. Some of the deshinukh families, 
who hold their heads high, forbid it also. There is this difference between a first and 
second marriage. In the former, if a woman goes wrong, her husband can give her a 
farkkattindmd or bill of divorce ; whilst if he goes wrong, she has her redress. But 
in the second cither may dissolve the marriage” (p. 211). 

Carious customs of the Mdnbhdus : — 

** The M&nbbdus, though vowed to celibacy, have been accused of inchastity. 
Under full vows they are said to be allowed to marry, the ceremony being of two 
kinds. According to one rite the couple roll about before the mahant until they 
touch, which touch unites them for life. According to the other, both person^ go 
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before the mabaut with their begging wallets* which the priest ties together! and the 
marriage knot is fast*' (p. 214). 

The following account of a marriage in the Elliclipur district may 
be compared with similar ceremonials in other parts of India : — 

*^The boy and family go to the girl's Tillage, and he and the girl are covered with 
haldi (turmeric), and then wash, and worship the Kulswami and the god Ganpati, In 
the evening Brahmanas hold a sheet up between them, and at the time fixed jawfiri is 
thrown on them by the people present j the sheet is let drop and the marriage is com- 
plete. The people arc feasted for four days, during which time a string called *kan- 
kan,* which on the first day is tied on the girl’s wrist, remains there. Presents are 10 
given to the bride and bridegroom, who then go to the latter's house, where they swear 
mutually to be faithful, and the husband to protect the wife, and the wife to be obe- 
dient. The bride remains eight days in her husband’s house ; then there is a festival 
in propitiation of "Devi,’ called ^goudh^l,' and the bride returns to her parents" 

(p. 218). 

Central Provinces. 

lu reference to these I would refer to the following : — 

Central Provinces Gazetteer, by C. Grant, Esq., 1870 ; women divorc- 
ing themselves at pleasure, and marrying several husbands in succes- 
sion (in Bhaudara), p. 62 ; Kanwar marriages beyond the pof, and the 20 
changes that are occurring in reference to castes and ceremonies in the 
community, p. 107 ; Gond marriages of seven kinds, and widow 
marriages, the widow simply walking over to the man's house; or 
marrying her husband's younger brother, pp. 276, 277. In reference 
to the same, see also Papers relating to the aboriginf^l tribes of the 
Central Provinces," by the Kev. S. Hislop, edited by E. Temple, C.S.I., 
1866, pp. 9, 23. 

Hushangahad : — Eeport on the Land Revenue Settlement of Ho- 
shangabadjpTy C. A. Elliott, Bengal C. S., Allah^bdd, 1867, pp. 259 — 262. 
Five forms of marriage among Kooroos : (1) Shudi (regular marriage), 30 
(2) Lumjuna (where the bridegroom works and lives in his father- 
in-law’s house), (3) Boloni (where the girl goes to her lover's house), 

(4) Pat (widow-marriage), and (5) marrying another man's wife by 
mutual consent. See also Journal of the C. B. Antiquarian Society, 
pp. 45 to 48, vol, 1. 

Narmada (Nerbudda) Division, Nursingpore District : — Improper 
marriage allowed among Kaonras and Kerars. Widow marriage with 
a younger brother of tho husband allowed ; see Report on the Laud 
Revenue Settlement of the Narsingpore District, by C. Grant, Esq., 

B. C. S., 1866, Nagpore, paras. 21 — 24, page 27. 40 

Mandlah : — Paper relating to the Settlement of Mandala Districts 
by Captain H. C. E. Ward, 1870 (pp. 136 — 140, 157). — Shadee Bun- 
donee (a sort of mixture of RdJeshasa and Gdndharva,) p. 139; love 
mairiages of a curious kind, p. 139; widow marriages with tho de- 
ceased’s younger brother, p. 140 ; marriages donaummated in jungles 
and not in houses, p. 157. 
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Raipore ; — See Paper relating to the Settlement of the Raipore Dis- 
trict, Chettigarrh Division, 1869, by J. F. K. Hewitt, Esq., B. 0. S., 
Nagpore. Tying np clothes of the couple and going seven times 
round a pole constitutes marriage (page 52) ; widow marriage almost 
universal (Id,) ; conjugal fidelity little thought of (Id.) 

Juhbulpore : — See Papers relating to the Settlement of the Jubbul- 
pore District : of the Jubbulpore Division, by Major W. Nembhard 
and A. M. Russel, Esq., Nagpore, 1869 ; issue of the married wife and 
concubine (if of equal caste) equal ; a brother marries the widow of a 
10 younger brother, p. 25. 

Bombay. 

The following notes will explain some of the caste customs in the 
Bombay Presidency ; — 

** In Gujarat the Gotra relationship is observed when known. But it is said that in 
some castes of Brahmans whose numbers are not increasing suitable matches are scarce .- 
And in some cases the rule of relationship on the mother’s side has been so far dis- 
regarded that first and second cousins have intermarried. Among the lower castes 
marriage is allowed if the families are not shown to be related within three genera- 
tions.*’ 

20 There are different customs in regard to dowry. The grant of a 
dowry by the bride’s father is to some extent held dishonorable, 
This is so in the Dekkan. But the usage is now quite common amongst 
the highest castes ; and all the det<iiis are settled generally by the boy^s 
side with the cupidity of hucksters. Another mode is : — 

** The return marriage system is called sdtu or bargain. This arrangement is adopted 
to save marriage expenses, and gain brides for men of low family, and is common 
among Br&hmons, W&niis. Kunbis, and other high caste Hindus. The simple case of 
a return marriage is When A gives lus daughter to B, and B in return gives a daughter 
to A. If B has no daughter, a daughter of B’s brother, sister or other relation is 
30 given. In other cases three families may join together to arrange a marriage. Thus 
A gives his daughter to a son of C ; C gives a daughter to, a son of A . This form of 
bargain is known as tarahhlu or chokhru if four families join.” 

In regard to second marriages the following information gives some 
of the current views : — 

To the men of almost all classes of Hindus a second marriage is allowed. But 
except in some families among the higher castes of specially good position, and in 
cases where the hrst wife dies or proves to be barren, a second marriage is unusual. 
On the question whether women may marry a second time, Hindus are divided. All 
except the higher castes allow and practise it. But the Brdhmans, W4ni4s, Sonis, 
40 and some subdivisions of Suth&r, in fact all who w'ear the sacred thread, are strongly 
opposed to it, and visit with excommunication from their caste any one bold enough 
to break through the rule. 

** Among lower classes the practice of giving divorce is in existence.** 

Bhil marriages in Panch Mahals [GujarAt]. After the bridegroom^s 
reaching the bride's house the following ceremony takes place 
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** The bride is then led in by her mother, and seated opposite to the bridegrooiu. 
Their hands are joined, and the hems of their garments tied. Then while three 
women sing songs, the bride and bridegroom walk together twelve times round a branch 
of the salyara tree placed in the middle of the booth. When this is over, the bride 
and bridegroom feed each other with wheaten bread and molasses.** 

Again : — 

** A man may marry a second or a third wife in the lifetime of the first. A wojpoan 
marries again, not only if her husband dies, but if she gets tired of him, and can bring 
another man to take her and pay her husband his marriage expenses. The children, 
if there are any, stay with their father. JQ 

** A Bhii youth and girl anxious to marry, but unable to find the necessary 
(Rs. 70) or so, not uncommonly arrange that he should /larry her off on'her way to 
or from some fair or wedding feast. She then lives with him as his wife, and W'hen 
her parents come in pursuit, an agreement is made for paying the dowry by instal- 
ments, or in some other way suited to the bridegroom’s means.” [Campbell’s Bombay 
Gazetteer, vol. III. pp. 220, 221.] 

Ndikdd marriages [Pancli Mahals] — 

” After dinner the bride and bridegroom are seated face to face in the square, or 
chori, in the centre of the booth, and by two old men, one from each family, called 
for the occasion priests or pujaris, have their hands joined and their skirts tied. Then 20 
a sheet is thrown over their heads, and the old men give them some balls of flour 
and molasses. When each lias twice fed the other, the cloth is drawn away, and 
die marriage is over. In many cases there is no ceremony of this kind, 

” Jf a girl reaches the age of sixteen, and her parents have not betrothed her, she may 
go and live with any man she chooses, and if he agrees to pay her parents from j^l 12s. 
to ^5 (Rs. 16 to Rs. 50), no objection is raised. Again, if a woman deserts 
her husband, and goes to live with another man, he pays the husband from 12s. 
to (Rs. 16 to Rs. 60). If the husband agrees to give up his wife, he is paid 
nothing- A widow may marry again. On such occasions there is no ceremony. The 
husband presents her with a new petticoat, bodice, and robe. He comes to her house, 30 
and takes her away with him. But this must be done at night, for it is a common 
belief that if a widow is married in the daytime, the village will be burnt down. A 
man may have at the same time more than one wife. The Ndikilas do not intermarry 
with any other caste. But if a Koli woman lives with a N^ikd^ or a Koli w ith a Ndikd4 
woman, they are admitted into the Naikda caste.” — Id. Vol. III., pp. 224, 225. 

Madras Presidency. 

Malabar, Nair marriages : — 

” The Nairs marry before they are ten years of age, but the husband never cohabits 
with his wife. He allows her oil, clothing, ornaments and food, but she remains in 
her mother’s house, or after her parent’s death with her brothers, anJ cohabits with any 40 
person she chooses of an equal or higher rank than her own. In consequence of this 
strange arrangement, no Nair knows his own father, and every roan considers his sister’s 
children as his heirs.” [Hamilton’s History of^Hindustan, vol. II. p. 280 ; see also 
page 293 of the same volume ; also a more detailed account of the customs in Buchanan’s 
“ Journey from Madras through Mysore, Canara and Malabar,” vol. 11. pp. 410—412. 
the consequences of these extend to other castes, see pp. 423—427 of the same 
volume of Buchanan.] 

Tri conuection with these marriages a good deal of light will be thrown 
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by the following Sixteen Kulcs, extracted from a translation of BhM^- 
lapdndya^s Law of Alyasant4na by B. Ramaswammy Naidu, B.A., 
Canarese and Telugn Translator on the Appellate Side of the High Court, 
pp. 20, 23, [Madras, 1872] : — 

Sixteen Kuttales or Rules. 

1. If a question should arise as to how the line of a family governed by the Alya- 
sant&nn law may be continued in case the only girl of that family goes to see her hus- 
band, the answer is, the father and mother are not competent to give the girl (In 
marriage) to another ; but the maternal uncle and others of that family may do so. 

10 The father and mother have no power to make a gift of their girl by the ceremonial 
of pouring water, but they can touch the vessel with the water to be so poured. 

2. If in that (Alyasantdna family) a girl loses her husband, such girl is called 
Budava^ati ; if she happens, before she receives the Udige (w'edding cloth) to become 
pregnant by intercourse with a person of her own caste, Bh^tS-lapfi-ndya declares that 
she may be given to such person in Bodadhdre marriage on levying a fine from him. 
Bhlitdlap&ndya adds that if the man be of a higher caste than the girl, she may be allow- 
ed to be kept by him ; but if he be of an inferior caste, the Ballalas may sell such girl 
after exacting a fine from him. 

3. If a husband leaves his wife and goes to a foreign country, BhtltalapS,ndya 

20 declares that she may, after the expiration of 5 years, be joined to another person 

with a gift of Udig^ (cloth). He further says that if she become pregnant in the 
absence of her husband, she may be placed in the keeping of her paramour, with n 
gift of ornaments, provided ho he of superior caste ; if of the same caste, w ith a gift of 
clothes ; and if of an inferior caste, she may be abandoned, fined, and joined to such 
caste. 

4. If after such a woman has brought forth three or four children subsequent to 
her marriage, the husband goes to another country, she cannot be wedded to another 
person. If she should have connection with a person of equal caste, and becoming big 
with child before the return of her husband, she cannot be remarried. If in such case 

30 the person be of an inferior caste, she should be abandoned (excommunicated). 

5. Bhiltalapdndya records a rule to the following effect: If a married w^oman 
find her husband to be an adulterer, and the husband find her to be adultress, and 
he take her and deliver her over to her parents, she may be w'edded to another person. 
If the husband forsaking his wife takes another woman [into his keeping, and fails to 
treat his wife properly] the members of her family may recall her from her husband, 
and get her wedded to another person. Moreover, if the husband iiltreats [the wife 
by striking and abusing her as he likes], a reconciliation may beeflFected between them 
three or four times ; but should there be a recun’ence of disagreement even afterwards, 
the members of her family may recall her from her husband, and get her married to 

40 another person. 

C. If a girl ahaUanive at puberty, and become pregnant before marriage, such girl 
as well as the person that caused suclf pregnancy should be fined, and the girl may he 
placed in his keeping if he be of a superior caste, or abandoned if he be of an inferior 
caste. 

7. If a girl who has arrived at puberty ns :?foresnid elopes with anybody before 
her marriage, she may be married to him if he be of the same caste, or abandoned if he 
be of an inferior caste, or placed in his keeping if he be of a snperior caste. 
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8. If a tnarried woman leaves her husband, and elopes with a man of the same 
caste, she may be wedded to the latter. If he be of a superior caste she may be placed 
in his keeping ; if lie be of an inferior caste she may be abandoned. 

9. In respect of Kshatiia girls the custom of Kshatrias should be observed. Among 
Kshatrins and Brahmins marriages may be performed by the process of Knidhdre (giving 
the girl in marriage, attended with the pouring of water by the hand).^If the male be 
of the same or of an inferior caste, she shall be abaudoued. 

10. As regards the Jiiiua sect, if the male he of the same caste she way be placed 

in his keeping, but if she had connection with one of a superior or infertor caste, she 
becomes abandoned. 10 

11. With reference to the women of Malavara class, if the nnile be of the same or 
superior caste, she may be placed in his keeping; if he be of an inferior caste, she 
should be abandoned and cannot be recalled. 

12. Bbdtdlapandya declares that among the two castes NAyaminar and N^iyar, 
(here is only Kanyakalyan, or marriage of virgins, and not Svnyanvaratn, or marriage 
by the girl selecting her husband ; but afterwards (the girl) may be allowed to be kept 
by persons of the same caste, or of a superior one, such as Brahmins. 

13. As regards the Kadamba class and Kum&ra Ballaln, such girl may be jdaced 

in the keeping of a male of the same caste or of a Kshatrya, Brahmin, &c., but if of an 
inferior caste, she should be abandoned. 20 

1 1. As regards Sth&nik.as and Ambalavasis, if the male be not of the same or be of 
any inferior caste other than that of a Brahmin, she shall be abandoned. 

15. Bhdtrilapdndya says that a girl of Paddrthi or Ilorapoduvalu class may be 
taken into the keeping of a person of the same caste or of a superior one after Udig^ 
cloth shall have been given to her. 

16. In the case of Arnsus (kings) the Brahminical marriage may be performed. As 
a (Anyata) gift is generally made to the children born of him (Arasa), Bhdt&lapAudya 
has declared, that the marriage ceremony may be performed by (fixing) pillars and 
(placing) pots, &c. 

If those Arasus are such as cannot afFoyd to make gifts, it would not then be possi- 30 
ble to celebrate the marriage according to the Brahmanicid customs. Bhdtftlap&ndya 
also declared that Chow tas and Baugcras have the same rules and the same auspicious 
and inauspicious ceremonies as Brahmans. 

Tlio following information is to bo gathered from the Kalyd^a 
Shatankn, or the mai'riage ceremonies of the South of India, by the 
Bevd. J. F. Kearns [Madras, 1875] : — 

AliQut“the Maravers (p. 33) ; — 

“ Among very poor Maravers, few ceremonies only are perfoniied. They simply 
have a feast for their relations, place the bridegroom and the bride on the Mnnavarei, 
and cause the bridegroom’s sister to tic the ThAli ; and thus emls the business. Wives 40 
can be taken only from the relations of the bridegroom's mother ; and never from the 
father’s relations. Strangers are preferable to the father’s relations.” 

About the Kuravers (pp. 34 and 35) : — 

“ In cases where separation occurs, the sura given as the nuptial jiresent should be 
returned, and any one willing to pay the same amount may take her again in marriage. 

In this caste, children are espoused, even before tbeir birth. Two men who wish to 
have marriagei between their children say one to the other, ' If your wife should have a 
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girl and mine a boy, or vice veredt they must marry.* And to bind themaelvea to thia, 
they exchange tobacco, and the bridegroom’a father makes a feast of arraek or toddy 
to the coming bride’s relations. But if after the children are grown up, the Brahmin 
should pronounce the' omens unpropitious, the marriage is not consummated, and the 
bride’s father pays back the cost of arrack and other spirits used at the betrothal.” 

About the Kuluvars .(p. 60) : — 

” A girl is espoused to a young man before she becomes marriageable. On the day 
of the espousal, a person is sent to fetch all the other Kuluvars, wherever their huts 
may be ; and in their presence the espousal is settled, and the bridegroom gives them a 
10 feast of a fat pig and several bottles of arrack.** 

About the Naiokors (p. 54) : — 

** The rule with this caste is that the men shall marry the daughters of their sisters, 
f . e. their nieces. Marriages are consequently made by persons between whom there 
exists a strange disparity of age. Oftentimes the bride is a mere infant, while the 
bridegroom is a fullgrown man, and vice versd,** 

About the Reddies (p. 59) : — 

” The Reddies, like the Naickers, are obliged to marry their sisters* daughters, i.e. 
their nieces. They have no fixed time for celebrating their marriages, but, generally 
speaking, their marriages take place before the bride has attained the age of puberty, 
20 but having determined upon celebrating a marriage, an astrologer is consulted, in 
order to ascertain a lucky day for the event ; and having ascertained it, a message is 
sent to the bride’s friends desiring them to get all things ready.” 

(P. 62.) ” N. B. — In this caste and also in the Naicker caste, polygamy of the worst 
description is legally practised. It is no uncommon thing to meet a man mairicd to two 
sisters, and having a family by each. I know an instance of a man having three sisters 
to w'ife at the same time.” 

About the Koliar Pullars (p. 68) : — 

” There are seven tribes or classes in this caste, and no man of the caste is allowed to 
take him a wife from his own tribe or class, because the women of his class are consi- 
30 dered his sisters.” 

India north of the NabmadA. 

Bengal. — [Tho references in tho portion relating to the different 
provinces of Bengal are to the Statistical Account of Bengal by 
Dr. W. W. Hunter in 20 volumes.] 

Dr. Hunter, after describing Kulinism in Dacca, and the results of the 
enquiry iustituted by the last Hindu independent King Laxman Sen, 
speaks of the division of the Kuliii Rahri Brahma^a families into 
two groups — imihhya (chief) and yanna (secondary). He then 
enumerates the mukhija Kulin families, and goes on : — 

40 ” Difficulties regarding marriages soon sprung up, and the status of the Kulins was 

again remodelled by Debi Sinh, a distinguished ghatak (marriage registrar), and he 
further classified the Rarhi Kulins into thirty-two mels or families. Those Kulins 
who had married their daughters to Srotriyas or non -Kulins, were degraded and called 
Bansaj ; while those who married the daughters of these lapsed Bansaj Brahmans were 
ranked a step higher, and called Bhanga (literally broken). A Kulin, however, may 
marry a girl belonging to the upper class of Srotriyas without incurring any loss of 
caste. By marrying into a family of lower class Srotriyas or a Bansaj family, he loses a 
certain amoimt of respect, but still retains his Kulinism . . . . - 


€U8T0MABY LAW.] 


449 


There it no limit to the number of wivet a Kulm may have. The Deputy- Collector 
reported to me in 1871 that there waa then in Bikrampur a man of this class with 
upwards of a hundred wives, while his three sons had fifty, thirty-five, and thirty re« 
speetively . Those Kulins who make marriage a profession do not maintain their wives, 
but leave them and their children to be provided for by the respective fathers-in-law. 
They are, however, bound to provide dowers for their female children. The sons are 
raised to the father’s rank, the daughters take that of the mother, and a portion is 
required to get them eligibly married. Few Kulins, however, have the means of 
endowing their daughters, and the consequence is that a large proportion of the 
female children of Kulins by Bansaj wives remain unmarried.” [Vol. V. p. 55.] 10 

Further on the following remarks occur in regard to marriages 
among certain Vaish^avas in this part of Bengal : — 

** Owing to this disparity in the number of the sexes, a large proportion of the 
women have to remain single. The men often join the fraternity fur the sake of 
concubinage. A man happens to fall in love with a widow or with a woman of a 
different caste. As a consequence they are both persecuted by society, and become 
Vaisbnavas, when they can marry without molestation. The marriage ceremony is 
yery simple ; the man and woman exchange ^rlands, make a small present in money 
Uf the goswfimi, or spiritual guide, aud a feast to the neighbouring Yaishnavas accord- 
ing to their means.” [Vol. V. p. 67 ] ’ 20 

Marriages amongst the Chakmds of the Chittagong Hills, The pro- 
cesi^ion with the bridegroom comes to the house of the bride’s father : — 

** On arriving, all enter the house, and the bride and bridegroom sit down together at 
« stnaiil table. On the table are eggs, sw'eetmeats, rice and plantains, all laid out on 
leaf platters. The best man (Sowala) aits behind the bridegroom, and the bride has 
a representative bridesmaid (Sowali) behind her. These two then bind around the 
couple a muslin scarf, asking, * Are all willing, and shall this thing be accomplished?’ 
Then all cry out, * Bind them, bind them so they are bound. The married pair have 
now to eat together, the wife feeding the husband, and the husband the w'ife. . . ; . 
After they have thus eaten and drunken, an elder of the village sprinkles them with 30 
river-water, pronounces them man and wife, and says a charm used for fruitfulness.” 
[Vol. VI. p. 47.] 

And again 

** It sometimes happens that a lad and lass fall in love with each other, but that the 
parents will not hear of the match. In such a case, should the lovers elope together 
the girls* parents have the right to demand their daughter back, and take her home. 

'If, notwithstanding this opposition, the lovers’ intentions remain unaltered, and they 
elope a second time, no one has a right to interfere with them.” [Id., vol. VI. p. 47 »] 

" If a man runs away with another man’s wife, he has to repay to the injured hus- 
band all the former expenees of marriage, and is in addition fined from ^4 to ^8. 40 
Divorce is not difficult of attainment, ai?d is awarded by a jury 'of village ciders, the 
party adjudged to he in fault being fined heavily,” [Id,, vol. VI. p, 47,] 

Among the Tepperahs of Chittagong * 

At a marriage, a pig is killed as a sacrifice to the deities of the woods knd streams ; 
the girl’s mother pours out a glass of liquor, and gives it to her daughter, who sits on 
her lover’s kuee, drinks half, and gives him the other half ; they then crook together 
their litOe fingers. This concludes the ceremony. 

DiVoiees are dhtained only on an adjudication of the village elders. Captain 
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JLewin insUilceB one ca$e which he witneesed himeelf, in which a divorce waa aued Cor 
by the wife on the ground of habitual cruelty. The jury deliberated, and found that 
the cruelty waa proved, and that the divorce ahould be granted/’ [Vol. VI. p. 52.} 
A.mong the Kumis of Chittagong : — 

** A marriage among the Kumit ia aimply a festive occasion, and does not appear 
to entail any particular ceremonies/' [Id., vo). VI. p. 55.} 

Similarly among the Lushais or Kdkis 
Marriage ia a civil contract, that may be dissolved at the will of both partiea, and 
ia celebrated only by feasting and dancing." [Id., vol. VI, p. 61.] 

10 In regard to the Nodkali district it is said : — 

** Widow marriages take place among the Chanddls, barbers, washermen, ffihermeit, 
and shoemakers of the district. They are marriages of mutual inclination, and require 
no ceremony ; but though excommunication is not incurred thereby, and the children 
are considered legitimate, such marriages are exceedingly rare." [Id., vol. VI, p. 282.} 

In Toh X. Dr. Hunter describes the marriage ceremonies among 
the Koch or Rajbansi tribe in Kuch Behar : — 

(1) Gandharba Bibdba : — 

The only ceremony performed on snch occasions Is the placing before the girl of 
the ehalan bdti, before described, and the presenting her with a new cloth and shell 
20 bracelets (Sankb) to be worn on the wrist. The lower garlands are also exchanged 
between the bride and the bridegroom. The services of the Brahmans are not brought 
into requisition, as no religious ceremps^ is performed . The ehalan bdti, which seems 
the main part of the ceremony, is placed before the girl by young married woiuen 
whose husbands are living. This kind of marriage is seldom resorted to by the lower 
orders of the people, but it prevails extensively amongst the higher classes. It is not held 
in very high consideration,! although it is binding on both parties" [pp. 374, 375]. 

The next form is called Brdhma. It resembles the same form in 
other parts of India ; but many ceremonies are omitted. Even the 
aaptapadl and the vwahahomam are Omitted, and probably instead of 
80 the first the bride is seated on a boaifd, and carried round her husband 
seven time^ a i^ber holding an umbrella on her head. The third 
form is the Widow marriage, which is thus described : — 

** fVidow mamo^c.^This marriage^ if it deserves to be called by that name, takes 
place without any ceremonies whatever ; but the children of the union are acknowledged 
as heirs and successors to the property of their father. Such chUdreu, however, 
are not recognised as legitimate children in Hindu society, and the women are 
always looked down upon pven by the Rdjbansi. The peculiar circumstances under 
which widows are received by men as wives have given rise to difihrent names 
by which inch women are known/ such as danpad wife, ihahd wife, pdehud wife, 
40 DosIf means a stick or a blow Itdslt vntb a stick; when a w'low lives by herself 
and a man goet to the hoaael wwh a Banff or stick in his hand, and itrikea 
a blow wtth .it on thfemnoc of the nOuse, and so enters in, and takes possession of the 
woman, such womdh eaifed a danguA wife. This mode of union is naturally only 
resorted to under previous arrangement between the parties. Phoki meuis * to enfor 
into* ; when a widow of her own accord entenripfp the house of a man, (die is denomi- 
nated a dhokd wife. or peek mesne * alterwarcb;* a woman that is token 

afterwards, that ia, after she baa been once before married* is called a paehm wife. 
Faekna, in feet, ia the general name tar widow marriage." [Id., vol. X. p^.^7.} 
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Among the Santah: — 

** On the day fixed for a marriage, the bridegroom with hii relations proceeds to the 
bride's father's house, where they are seated on cots and mats ; after a repast the 
bride’s father takes his daughter’s hand, and places it in that of the bridegroom, and 
exhorts him to he loving and kind to the girl that he thds makes over to him. The 
groom with the little finger of his right hand marks t^e girl on the forehead with 
Sindur or vermilion, and linking the same finger with thedittle finger of her right hand, 
he leads her away to his own house. Polygamy is allowed and practised, and if a man 
dies leaving several widows, they can become the wives of his brothers or cousins, but 
only one to each. In regard to tribal or other restrictions on marriage, 1 find no 10 
information, except that a man may not marry a near relation.'^ [ Id., voh 
XIV. p. 298.] 

And again : — 

“ No priest officiates at a Santal marriage. The social meal that the boy and girl 
eat together is the most important part of the ceremony. By this act the girl ceases 
to belong to her father's tribe, and becomes a member of her husband’s family." [Id., 
voL XIV. p. 316,] 

Marriages among the Birhors of the Lohdrdagd district : — 

** Their marriage is of the most primitive form, stimulating the c^ase and forcible 
abduction of the bride by the bridegroom. As soon as tt young couple have agreed to 20 
marry, the elders of both families collect all available resources for a feast. Roasted 
pig, stewed monkey, herbs cooked in fat, and all sorts of roots, make up the bill of fare, 
with plenty of rice-beer, or, if that cannot be obtained, the intoxicating iiqoors made 
up from the plants. Akulu and Khasund, When the feast is ready, the members of the 
two families sit down in a line opposite one another, and the father of the bridegroom 
addresses the bride’s father, to the effect that his son is swift of foot, and is calling on 
the bride. The girl’s father then turns to her, and tells her to run and show her 
lover how fleet she is. On this, the gets up, and runs into the juogle, and after a 
minute’s interval her lover follows to catch the bride. During the chase the assembled 
company chant a kind of song, in which one side praises the(speed of the bridegroom, 30 
and the other that of the bride. The song goes on till>fbe shoot of the boy, as he 
succeeds in catching the girl, ia heard, when silence follows. The marriage is con- 
summated at once in the jungle, and the girl on returning to the company is dressed 
by the women in a new sort, of coarse country cloth, the bridegroom’s present.** 
[Id., vol. Xn. p. 268.] 

Among the Ur^ons of Loh^rdagi : — 

** A bower is constructed in front of the residence of the bride’s father into which 
the bride and bridegroom are carried by women, and made to stand on^ ehlrrystone, 

under which ia plaoed a sheaf of com, resting on a plough-yoke. 

** In Ur&on marriages the bridegroom stands on the eunrystone behind the bride, 40 
bat, in order that this may not he deemed a conceuion to the female, his toea are so 
placed at to tread on her heels. The old women under the cloth are very particular 
about thia, as if they were specially interested in providing that the bed of the woman 
abould be properly brtfised. Tbna poised, the man stretches over the girVa bead, and 
daubs her forehead and crown with the red powder, Hndir j and if the gir] Is allowed 
to retorn the compliment (it is a eontroverted point whether she should do so or not), 
the performs the ceremony withont taming her bead^ reaching haok over her own 
i|iottlder, and just touehing hia brow. When diia ia accomplished^ a gun is fired ; and 
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th^o, by some arrangement, vessels foil of water, placed over the bower, are capsised, 
and the young couple and those who stand near them receive a drenching shower 
bath. They now retire into an apartment prepared for them, ostensibly to change 
their clothes, but they do not emerge for some time, and when they appear they are 
saluted as man and wife.” [Id., vol. XVL p. 286.] 

Among the Bhuiyas in the tributary stat.e'^f Bonai, a child is named 
generally after the grandfather, and — 

” There are no religious ceremonies after this till mRrrrage,^Which cannot take place 
till the parties are adult, and the ^mrentahave very little to do with the selection of 
10 partners.” [Id., vol. XVII. p. 171.J 

There appear to be no ceremonies. 

Among the Muasis or Ifiknis the following appears to be the chief 
ceremony : — 

A vessel full of water and a^. lighted lamp are placed near the pole, and also a 
currystone, on which is arranged seven little heaps of rice and turmeric. When all is 
ready, the chief bridesmaid i^d 1]ieit man lead the young couple once round the post, 
then leave them to perftursrtlttr -remainder of the revolutions themselves ; and each 
time as they approach the currystone, the bridegroom causes his bride to kick away 
one of the heaps of rice and turmeric. When the seventh is knocked off, the best msn 
20 seises the pole,- and violently shakes it, and on this the people all exclaim, * it is done.’ 
The wedded pair are then taken inside, and after spending some time to<^ether, come 
out to receive the congratulations of their friends and retire again to the chamber pre* 
|i||ed'tl^^m.” [Id., vol XVII. p. 186.j 

Ax^ ismong the Kdrnis of Mdnbhum,— 

” The bride is now introduced into the assembly, with thf^ r if^ prepared for her by 
her father-in-law, and the car presented. She-iathen takeiO^ lOTlfrieods to a Mahud 
ree, which she must wed, as the car wedded the mapj^, anAi^ is brought back to 
the bower of Hymep in a basket. The car then a ppliea the sindur to her forehead, 
making a red mark between the eyes, and the guests all obout ’ Haribol Sindraddn,* 
80 In some places, as in Singbbum, they touch and mark each other with blood as a 
sign that they have become one flesh, and this is probably the true origin of the 
singular but very universal custom of Sitidraddn, They are now man and wife, and 
receive the congratulations of their friends, and next morning go heme together on the 
Jahdg, the bride sitting submissively at her husband’s feet. The presence of a Brahma 
is not necetsarr to give validity to a. Kdrmi marriage. They consult a Brahma 
astrologer as to whether the marriage is likely to prove happy and fruitful or other- 
wise, and he is sometimes asked to name a fortunate day, hut his aid is not otherwise 
•ought.” [Id., vol. XVn. p. 294.] 

Among the Jaangs of Orissa 

40 " The marriage ceremonies are very simple. The formal preliminaries are arranged 

by mutual friends; hut this generally follows a private understabding, whfoh'^the 
parties most interested have come to without intervention. After the bridegroom has 
made hjs election, the following gifts are bestowed in hit behalf*. To the girl’s father, 
a bullock; to the maternal uncle, a bulloek ; to the mother, a rupee in money and a 
cloth.” [R. Vol. XIX. p. 240.] 

Ajid among the Bhuiyas of the same district 
itfiifHafec.*-->MaTriage is recognised, but is brought about in th$.simplest msnner. 
If a young man faneict a girl, he sends a pafty of bis IVi^dt to propose for her $ and 
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if the offer is accepted, a day is fixed, and a load of rice io husk is presented on his 
behalf. The bridegroom does not go himself to the bride¥ house ; his friends go, and 
return with her and her friends. Then they make merry, eating and dancing, and all 
stay and make a night ^of it. In the morning, the bridegroom dismisses the bride’s 
friends with a present of three measures of husked and three of unhusked rice ; and 
this is a full and sufficient solemnization. A man may have more wives than one if he 
can afford it, but no Juang has ever ventured on more than two at a time* They are 
divided into tribes, and are exogamous.” [Id., vol. XIX. p. 247.] 

Hindusthan peoper : RJuputana. 

Tlie following portions of the R^jputana Gazetteer, vol. I. (Galeutta, 10 
1879) may be referred to, pp. 68 — 70. The existence of exogamy, as 
Mr. J, F. McLennan calls it, is here best illustrated. Examples of 
abduction ; of marriages with maternal cousins ; of the disruption of 
tribes into castes or sects. 

Nathd marriages : — Brothers marry the widow of the elder brother in 
Ajmere (p. 80). So also in Banswara (pp. 120, 121) ; again the widow 
goes to any man she pleases, but he must be of a different caste to 
her father^' (p. 121); Rdkshasa marriages (pp. 121, 122); sale of 
widows in marriage (p. 161); poligamy and left-handed marriage 
between different castes held binding (p. 161). 20 

Marriages in the Ulwar State : — 

A gobd deal, however, is spent by the poorer classes on marriages ; and though 
boys often remain long unmarried owing to poverty, few grow old single, for Meos 
allow concubinage without bastardising the issue of it, and the lower castes of Hindus 
can make daricha marriages, that is, marry the widows of their brethren by the mar- 
riage of their daughters. Even Baniyas now often do this.”^ 

Mairwara : — Prom Dixon's Sketch of Mairwara, the folloy^i]p|f may bo 
gleaned. The Mairs consider themselves Hindus ; but are ix^^ardless 
about forms and ceremonies. They worship some of the natioilAl deities. 

Their marriages are conducted after the customs of the Hindus" 30 
Their widows can marry a younger brother of the deceased, but not an 
elder. There is no form. The widow can select any one she likes® 
with the above single reservation. 

N. W. Provikcbs. 

The Gazetteer of the North-Western Provinces of India by Edwin 
T. Atkinson, B.A., may also be usefully drawn upon 

Thus in regard to polyai^dry and its remains (Meerut Division) 
see vol. IL p. 70 ; Intermarriages between different gots (Sahaimpnr 
district)! Id,, p* 184; Remarriages . with the deceased husband's 

* Oasstteer of Ulwur by Major P. W. Powlett, kte Settlemsnt Officer of Ulwar. 40 
Londoti, 1878 : p. 44. 

* Sketch of Mairwara, by Lieut. Colonel C. J. Dixon, London, 1850; gee pp. 28, 
99,31,32. 
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brother; Caste t’anohajats arrange divorces and remarriages of 
divorced women (Aligarh district). [Id., p. 401.] 

Caste-Panchayats acting in marriage and divorce questions (Bu- 
landshahar district) see Atkinson^s N. W. Gazetteer, voL III., Part II. 
p. 51 ; Intermarriages between different Br^hmana tribes, (Meerut dis- 
trict) Id., p. 256 ; Confusion of gotras, Id., p. 257 ; Caste-iiPanchayats, Id., 
p. 270 ; Karao (concubinage or marriage with the widow of a deceased 
brother), (Muzafarnagar district) pp. 505, 611 ; Mixed marriages, (Eta 
district), Atkinson^s N. W. Provinces Gazetteer, vol. lY. pp* 88, 39; 

10 Intermarriages between branches of the same family of Brdhmanas 
(Etawa district) Id., pp. 274 — 276. 

The Oudh Gazetteer in 3 volumes, published in 1877, may also be 
consulted. 

Intermarriages between the different gotes (in Amethi Parganah) 
vol. I., pp. 57, 58; The Castes of Kheri and their Customs, vol. II., 
pp. 204 — 215. 


SECTION II. 

Adoption, 

The first mention of adoption in the Eig-Veda is that of ^unahsepa,* 
20 the son of Ajigarta, by Visv4mitra, who had a hundred sons living at 
the time when he made the adoption, ^unahsepa gave himself, and was 
therefore Svayandatta (self- given). Such instances still occur, and are 
sanctioned by custom. He is called Ajigarti, as having been the son 
of Ajfgarta. In' the Eig-Yeda-Sarv^nukrama he is styled 

— Kritrima-Yaisv^mitra-Oevardtah. As I said before, 
he became the adopted son of Yisv^mitra, and he is now one of the 
Pravara Rishis of the Yisv4mitra gotra under the name of Devar4ta.* 
When Yisvimitra adopted him, he had a hundred sons living ; of these, 
fifty disapproved of the adoption, and were cursed in consequence ; 
30 while those fifty who approved of it, and accepted j^unahsepa or 
Ajigarta as their elder brother, were blessed by that sage.* 

' Kig-Veda Sambiti, 1., 6, 24; Aitareya Brihma:^, 7th Panehik6f I7tb and 18tb 
Khmdai, vol. I., pp. 182 — 184 ; Dr. Haug’s TranalatioD, vol. II. pp. 467-*471 ; 
Bhfigavata Pui4]^» Skandha iz., Adkydya 16, vv. 2B-87f leaf 29, pp. 1 and 2 ; MahA- 
hbArata, Amkidaaniku Porva, Adhy&ya 3, w. 6— S, 1. 6, p. I. 

• iivalAyana Srauta Sdtra latter half, 6, 14, 2—4, Cal. cd. p. 883. 

» Aitareya BrAbma^, Til. 18; Hang, vol. I. p. 183, and vol II., pp. 469, 
470} Bbdgavata Purina, Sk, ix., Adky, 16, vv. 28—36, leaf 29. The account given 
in note 10 by Mr. Sutherland (sue Stokea’ H. L. B. p. 833) ia not eorreet, and is 
40 oppoaed to that in the Aitareya Bfihnwpa, which latter agrees with other Puy&^c 
acconnta. 



CtJBTOKl&t tAW.] 


465 


The next example I shall give is from the Tajur- Veda. ' The Bishi 
Atri gave away all his children to the son of l7rv^^ who longed for a 
son. This is an example of the adoption of more than one son ; and of 
giving away all sons. 

The next example is from the B^mdyana^ sJxd it is that of the adop- 
tion of a daughter of king Da^ratha by Jjomapiida, who gave her 
in marriage to sage Kishyasringa.® In like manner Vasudeva gave his 
daughter Prithd to Kunti-Bhoja, who adopted her and bestowed her in 
marriage upon Pandu, King of Hastipipur.* These instances appear 

* Taittiriya Krishna Yajush Somhitdy 7th Kanda, PrapMaka, Anuvdha : — 10 

’JiTt^’rmrri 

ipRT sT?»r ^ gfmr 1 

Translation : — Atri gave his children to the son of Urv&.nho was desirous of a son. 

He (then) being alone felt himself to be powerless^ loose and advanced in age. He 
found this Chaturdtra [a Satra ceremony described in the Veda]. He adopted it, and 
sacrificed according to it. Therefrom, four sons were born to him — Suhotfi, Sddgfitri, 
Svadhvaryu and Susabheya, [the four sacrificing priests at a ^rauta sacrifice]. 

* According to another version of the text, she appears to be the daughter of 
Lomapdda. See however Vilmiki R4mliyana, Bdlakanda, Sarga 11, Comments, I. 81 20 
p. 2. The verses quoted by Nandapandita run as follows 

1 ^ ^ II ^ ?rR r iRr%gr I 

?r'!ir w WH^T wwr sir sifWnirfr It % i| ais’rfpnFrnSr % yir: | < 

m RiiftRfir Ii » li tp|,r jr jffiRt 1 wrt 

SRR 11 mi 5i% natr sRtnPiftlVR^i 

WRRiFif^TR wMi \ II JittTir g 3rr ff tRT l^ntmt:! sRf siRsrfW ^ snt- 
wwiif iRr ll«ii 5«Rf nRraraiFR ski^ ^ ll irOr^v* 

?R*R I ^mRT (R SR ^ irr sRt II H^SRTRJsirr^ (t’lfl’Rplfrrli^- 

WhRRRW? IsRrRT^mV^irai Sr?PR:ff?laRRT’JsRI^<¥t 
I RRsiRiR 5r ww f^wirr iR II n>i ^ JiR RT fRii? 1 80 

Translation ; — There will be born in the family of the Iksbvfikus a warrior by name 
palaratha, who will be rich and attentive to bis duties. There will he friendship 
ibetwhen him, and the noble minded king of the Angas. He will also have a fortunate 
4Ui^ter by name ^ntfi. The king of the Angas known by the name ** Lomapida ** 
being childless will request DaiSaratha as follows: — *'Ob righteous, I am cltildlesa; 
let this handsome daughter ^dnt4 be given to me by you with heart calm, in the place 
of a son.’* Then king Paiaratha, after considering in his mind, will give that daughter 
l$&nt& to the Lord of the Angas. Then that king with his anxiety removed and his 
heart delighted, taking her with him, will go with speed to bis city. Then that 
migh^ king will give her to Bi«hyaiSimga.** In the same work Halaratha is said to 40 
have spoken to Lomapdda as follows : — ** Oh warrior and lord of the Vaifyas, let that 
daughter of yours S4nt& go with her husband to my city; for a great work ia to be 
done.’’ Again, in that very book these are the words spoken by LomapAda to l^isbya- 
Bpinga This king BaAaratha is my companion and beloved friend, this handsome 
girl is given by him to me as my child ; oh BrAhmana, this ^AntA is very dear td me, for 
having got her in gift Oh wise man, he also is thy father-in-law, as I am (thy father- 
in-law).” See Dattaka MimAmsA by Nanda Pa^itai Cal. ed. p. 41. 

* HarivamAa, Adkydya 84, v. 27, leaf 41, p. 1, Hattaka MimAmsA of Nanda Pa^- 
4ita, Cal. ed. p. 42; sea other instances in HemAdri DAna Rhaii^dB* Cal. ed. p. 676. 
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to have occurred before the time of Bhrigu's Manu, whose text in regard 
to adoption is very general.^ The adoption of a daughter simply as a 
daughter, oriwa a PutnJcd, appears to have been general. There is no 
prohibition in the Kali Varjya Prakarana (section describing things 
prohibited in the Kali age) as given by modern writers against the 
former of these adoptions. They are as frequently made at present, as 
they used to be in the times of old. The Sanhalpa (determination) 
made before taking a daughter is dififerent from that of taking a son, 
and is settled by the Prayoga (ceremonial) writers. In the case of a son 
10 the Sankalpa current in these parts assumes that the receiver has no 
aurasa son,® which according to the current view of the word son, 
includes the aurasa son’s son and the son’s grandson. 

Looking at the Vedas and the Itikdsas (histories), and the Pura- 
^as, it appears to me that the system of adoption was older than 
Manu. The present text in that Smriti simply declares the practice as 
it was then found in that part of the country where the work was 
compiled. No restriction as to age or number is there given. The 
only limitation is that the person adopted should be Sadruah (similar). 
The rest of the distinctions and provisions as they now appear in some 
20 writings are comparatively moStetn, and they are not observed by the 
people; except that a sonless man alone at present adopts a son. 

The object of having an adopted son is double, spiritual' as well as 
worldly. 

Manu® I i| 

Translation — A sonless man should adopt, with efforts, a son of any description 
whatsoever, so that he may offer him the Pinda, perform his obsequies, and perpe> 
tuate his name.* 

It will be thus seen that adoption is advocated for two objects : — 
1, the performance of ceremonies consisting of giving pinda and water, 
30 and 2, the perpetuation of the name. The first secures sal7ation or 
heavenly bliss ; the second perpetuates the family. The merely spiri- 
tual or religious consideration of obtaining Moksha (salvation) can 
however be attained according to the S^stras by various other means, 
some of which are held to be even more efficacious than the begetting 
or adopting of a son. These are ; — (1) Svddhyiya^ (or the study of the 
Vedas) ; (2) appropriate gifts (3) resort to tiHhas (holy places ; 

^ Chapter tx., verse 168. 

* Some limit this to an aurasa «on. 

® This text is not found in the present printed edition of Bhrigu’s Manu ; but is 
40 quoted by Nanda Pan^ita from Manu. (See page 2.) 

* Taittiriya Aranyaka, 2itd prap&ihaka, 2nd Anmn&ka, and (Sankara*! Comments, Cal. 
ed. p. 199 see abo Anuv&kas 9 to 14, pp. 235 to 255 id, and the eommeUts thereor 

^ See authorities eotleeted by Hemidri in his D4tta>kht&4a, pp. 5-12 ; Cal. ed* 

* Hataya Pur4^, vol, II., p. 672, vol. I,, 660—700 j Agni Purina, vol. I., 109— 
14^ 376 — 986; and vol. It, pp. 1*— si • Madaha Pdrijita, TVMe Frsiitaranii ; see also 
th4 Tkthendu dtkhara of Ki^ojibhat^h. 
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(4) purdna-Sravana' (hearing the Fardnas recited) ; (6) the practice 
of Yoga® (meditation) ; (0) and accepting sannydsa^ (the order of an 
ascetic) . If a man has no son^ he can perform his own ^rdddha, and 
be thus absolved from that obligation. The Srdddha so performed 
is called Jivat-srdddha* (i. e. krdddha performed while in life). 
Hem4dri and other authorities think that this is to be performed 
by a man who has nobocy else to perform it; but Baudh^yana 
is of opinion that a man having such relatives, &c. may yet per- 
form his own krdddha,^ but that he cannot perform his own 8apindana. 
While the above is undoubtedly the Dharmas^stra as regards sal- 10 
vation, the popular tradition and belief joined to imn^emorial 
usage is strong that the begetting of a son is a moral obligation® ; 
and failing that, adoption is desirable. 

The above considerations in regard to the performance of krdddha 
and its substitutes will show whether adoption is or can, according to 
strict Dharmaadstra law, be a peremptory duty in the sense in which 
such a thing is now understood by our Civil Courts. So far as the 
performance of the srdddha is concerned, adoption cannot be said to 
be a peremptory duty; because there are so many other ways to attain 
the same object as that for which the performance of a krdddUa is 20 
intended.^ It is true that when a son is born or is adopted', he ia 
enjoined to perform «r(lfdd/ia as one of his religious duties.® But if 
there be no son, the same object can be otherwise sufficiently attained. 

So that when a man gets a son either by marriage or by adoption, 
that son is by his religious law bound to perform his parent's 
krdddhas — both of his father and of his mother. But conversely a man 

^ Hemddri Vrata-khanda vol. I., p. 7 ; Cal. ed. Adby6tma RAmiyana, leaf 5. The 
MahAbhdrata, the BAmAyana, the BbAgavata and other PurAnaa are read at peoples 
bouses ever}^ afternoon, and chiefly during the monsoon months ; and in all Hindu 
temples throughout India. 30 

• YAjSavalkya Rmfiti, chap, ui., vv. 202, 203, pages 261, 262, above part II., and 
MitAksharA chap, iii., leaf 41, p. 1 ; Agni-PurA:^, vol. I. p. 1. See also Brihadara- 
nyaka, vol. I., p. 450 Cal. ed. 

• See YAjfiavalkya Smyiti, chap, iii., 67 — 205 ; VijflAneAvara says that Moksha itself 
means jShnnyosa, Mit. (III.) 1. 24, p. 2. The other Smfitis speak to the same efiect. 

All the above verses may* be referred to in Part II. 

• Nirnayasindhu Parichchheda, diaucha Prakarana, 1. 24. p. I ; Sriddha Mayd- 
kha. (Benares edition) p. 114 ; see the authorities therein cited. 

• SrAddha Maydkha, pp. 114, 116. 

• Aitareya BrAhmana, VII. 13, vol. I. p. 178; vol. 11., p. 462; Taittirlya Kfishna 40 
Yajush SamhitA, 6th Kdnda, 3td Adhya^a, 10th AnuvAka; SamskArakauatubba, 1. 42 

p. 2. 

^ See above page 466 ; see also YAjdavalkya, chap. i. vv. 40—50, and chap. iii. vv. 
190-205. 

• Mfinii ch. ix. v. ISO states that sons are sought to avoid kriyd-hpa (the 
omission of ceremonies), and KuUdka (see leaf I67i p. 2) interprets kriyd hy SnMha 
and the rest.' 
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or his wife is not religiously bound in the same manner to beget a son 
or to adopt one for the purposes of the performance of their or his 
krAddhm alone. Both marriage and adoptipn are ceremonies to be 
performed according to the usages of the people. The mode of per- 
formance of both depends on custom ; and both are irrevocable when 
once duly performed. 

It is sometimes loosely said that a childless Hindu is bound to< adopt 
a son if at all anxious for his own salvation^ and that what is required 
to be done for that end is not optional with him, but an imperative 
10 obligation.^ .But this is a very superficial view of the Hindu Law. 
Atri^s text® and the other two passages (one from the Aitareya Br4h. 
mania, and the other from the Taittiriya Krishna Yajurveda) are 
merely arthavAda (phrases declaratory of the virtues, &c. arising from 
particular things) ; otherwise these texts being literally followed, we 
may have to go below the Nairs of Malabar I 

Again, if it were an imperative obligation, adoption would, like the 
upa?iay ana, be one of the (certain) ceremonies. But it cannot 
be so. For even marriage from which an aurasa (natural born, lit. fed 
from the breasts) son is expected is not a nitya ceremony. N4r4yana- 
20 bhatta in the Prayogari^tna says : — 

Tmtlation From thsf^ar^AadAaiia up to the upanayana [the ceremonies] are 
appointed for aU ; not so tbe C^remoniefil beginning with Sndna or 8amdvartana„ 
Thereby the text ** brakmuckpry^eva-pravrajet,** (from the brahmacharVs state, one 
may become a sannydn) is not transgressed [1. 2 p. 1 1. 6]. 


80 


d*s Weekly Beports, vol. XV* page 648. 
Saroda Soondftree Dabu and another, 

• Atri : 1 ( 


Rdgendro Nardyen Ldkoree v. 


Translation : — At all times a sonless man only should xecure a secondary son, by 
some means or other {yasmdt — iaamdi literally— from whomsoever Or himsoever) with 
the object of the Pindd (funeral cake) and water (Calcutta ed., vol. 1 p. 17). 


Aitareya BtAhmanaj VII. 13, (Haug, vol. I.,pl79) <nr- 
% Rji IfTpn^ 3^ 

. Tran.lation:— 

He who has no child has no place (no firm footing). This even the beasts know. 
Thence the son cohabits [among beasts] with his mother and sister. 

This is the broad well-trodden path on whiek diose who have sons walk free 
from sorrows. Beasts and birds know it, thence thej cohabit (even) with theb own 
40 mothers. Thus he told (Haug, vol. II. p. 462). 

Taitiiriya (or the Black) Yajur Veda, Ashtaka VI, Prapdihaka III, Anu^a 

10 


Translation: — A Brdhmaua on being horn becomes a debtor in three obligations 
to the holy saints, for the duties of a Brahmachdrin ; to the goda for sacri6ce : to bis 
forefathers for offspring. Or he who has a son, is absolved from debt. 
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Again^ Nilakantha ia the Samsk^ra Maydkha speaks to the same 
cflPect:— m «r ^stp{W 1 M 

SffSH ' f^Fq rf ^ il Translation .—-Hence the essentialness of [ceremonies ending 

with] the Upanayana, and not of the Snana and the rest [arises]. Therefore [the * texts] 
that which he wishes he may enter,* or ‘ from the brahmac^Mn*a -state he may become a 
8anny&sin/ &c. ate consistent with one another (p. 9, 1. ^0). 

The Yedic passage from the Aitareya Brdhipana has not been proper- 
ly translated by Mr. Sutherland,* and the preceding remarks of Nanda 
Pandita also require revision. Thus is rendered 

into ^^for the precept enjoining the production of a son being 10 
positive.’* This is not correct. It should be the rule for begetting 
a son being nitya (constant or invariable) The word positive is 
misleading. We can now at once see whether what follows are 
Vidhi vdkydni (rules), and in what sense, and further whether 
they are obligatory or optional will be the next question. All the above 
verses from the Vedas are a part of the story of Kdjd Harischandra, 
and they are pure arthavdda (commendatory verses); and they are in no 
sense a vidhi (rule), either nitya (every-day act), or naimittiha (act to bo 
done on certain occasions). Both these kinds of actions are in ono 
sense nitya (certain), as opposed to kdmya (done for a particular 20 
object). Thus sandhyd (the daily prayers) is nitya (of daily occur- 
rence), while upardgasndna (bathing during an eclipse) is nau 
mitUka (on account of a certain event). But both are certain^ and 
therefore nitya in one sense though not in another. Marriage is 
purely kdmya (with a particular object), and as Ndrkyanabhat^ 
and Kilakanthabhatte and other authorities have stated, its per- 
formance is perfecidy optional. Thus the Bh^gavata Purdna* 
distinctly rules that abstinence or celibacy is desirable, although inas- 
much as sexual desire is nitya (natural),® its regulation is to be 
effected by marriage. The same conclusion is also clear from the fact 30 
that among the twice-born classes, the performance of the upanayana 
is essential, and if it be not performed up to a certain time, the man 
becomes a Vrdtyaf^ and he must perform Vrdtya^stoma sacrifice for his 
redemption.® Such is not the case with marriage. Both on the texts, 
and on the authority of digest-writers as well as on general principles, 

^ Compare thp Sanskrit pa&iages at p. 1 Sanskrit ed.' of Dattaka Mim&msd, and 
Stoke.* H. L. B., pp. 631—632. 

• Skandha xi, Adh. 6, v. 11, leaf 15, p. 1 ; lee al«> Subodhini by K&^in&th P&dhy^, 
leaf28, p. 2. 

• Prof. M. Williams applies the nityatd (see p. 486 of his Bictionary) to this desire; 40 
bat the word does not in this connection signify perpetuity or continual repetition as 

he puts it there ; hut it means natural or innate, as dridhara-Sv&min puts it rdgatah, 
(from the [natural] love of the thing). 

* YdjOayalkaya, chap, i, 38 (Part I, p. 102, Part 11, p. 166). 

* AlvalAyana Oribya Sdtra, 1, 19, 6—7, Cal ed., pp. 81 and 82 ; see Priyas- 
chit(a Maydkha, Benares ed. p. 119. 
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it is thus clear that marriage is a hdmya rite which may be perform^ 
at the option of the individual.* If this be so, adoption, which 
is but a secondary mode for attaining the same end, is necessarily a 
Mmya and not a ntiya ceremony, in the sense in which Nanda 
Pa^dita uses it ; and it is therefore not essential or peremptoiy. The 
Dattaka Mafijari® after discussing the whole question arrives at the 
conclusion that the making of putra^pratimdhi (a substituted son), such 
as a Dattaka son, is essentially a Mmya ceremony. 

In its very nature therefore it cannot be obligatory in its perform - 
10 ance in the sense in which it is now understood by European writers.* 

^ What 18 hdmya may be leen from the Mimamsd Darlana, IV, 3, 20 — 24 
pp. 602— -604. 

* The Dattaka Mahjarf (a work of Bilkfish]^, son of Derabhadra Dfkshita^ sumam- 
ed Palmtkara) concludes this subject in the following words : — 

Pi qiV»2<n : fsnrf^TPrfvT: ^ I 

ifiPRT I Wit 1^.* | 

Translation : — Therefore both by an anmya (an affirmative proposition) and Vyati- 
20 negative proposition), [the act of securingl a substitute of a son enjoined b> 

the said texts for [securing] the offering of the necessary [libations ofj food and 
water, is optional. The motive in the present case should be taken to be the desire 
[of the adopter] that the offering [the libation of] food and water to three ancestors, 
including himself, may be made by the succedaneous son, who will have priority over 
persons like the widow authorised [to perform funeral rites], and who will possess the 
qualities mentioned in texts like [the following] : ‘ The sonship [or filial duty] of a son 
[lies] in three [things] j obeying the commands [of the father] during his lifetime, 
feeding [the Br^hmanas] on the anniversary of his death ; and offering [a libation if] 
food at Gay4.* 

30 The same result is deducible from the remarks of KrishnabhaUa, commentator on the 
Kir^yasindhu, namely, that an adoption is for a perceptible object. Thus in discuss- 
ing the question of the necessity of permission to a widow in the matter of adoption, he 
adduces the following argument in support of his conclusion that the permission refers 
to a wife, and not to a widow, thus 

fpr ^ I Translation -.-Again, it is 

clesT that the gift of a son is not^V an ndrishta (unseen or spiritual) purpose ; for in 
the text * [These] the wise declare t» ’be the substitutes of a son [to be accepted] ont 
of the fear of ftmeral rites failing/ there is a reason assigned [for securing succedane- 
ont sons], viz., the fear of funeral rites failing. 

^ * For this well known proposition of the Dharma^istra, tee the'fbllowing amongst 

other authorities 

The Bhagavat-giti chap, xvii., v. 2 : — 

gkPBinwl' |( ii ^ « 

Taittiifya Aranyaka, lOtb Prapdikaha, 10th Amwdia, 21 it Rich, ( pages 816, 817, 
Calentta ed.) 

Adbyitma l64iiAyap% Cflfora ehsp, v. 21 

fWlwr ^ !l n N 
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This being so on the antbonties, it would be useful to look at 
matter in its other aspects. If the rite of adoption were obligatory^ » 
husband could not^ so far as his worldly interests go, prohibit his wife 
from adopting. But it is now held that he can do so.^ For a man 
being held free to dispose of his property by will, he may so far 
aflTect the descent of that property, that by prohibiting his wife to 
adopt, he may prevent a son adopted after such a prohibition from 
succeeding to his own property. It seems clear however on the authorities 
that the effect of his prohibition cannot go further. Because, above all 
authorities, rises the religious authority ; and, as will be seen further on, 10 
the husband's prohibition in regard to all Virtuous acts would be nuga- 
tory. If therefore the wife or widow adopts, the gift and acceptance be 
completed, and the subsequent religious ceremonies be performed, the 
adoption will be good religiously, and will regulate the descent of the 
widow's property and also that of the collaterals. Again, if adoption 
were peremptory, or obligatory, as it is sometimes described, a widow 
could be compelled to adopt, where her husband should happen to have 
enjoined his wife to do so. But it has been held, and I think rightly, 
that a widow in such circumstances could not be so compelledi* 

In regard to the question of prohibition, the malJtfW also be 20 
usefully viewed from another stand-point. There are certain religious 
acts in regard to which the Hindu wife or widow would be bound to 
disobey her husband ; and there are other religious acts in regard to 
which she would be justified by the Sastras, if she did disobey him. 
Thus, if a twice -born were to prohibit his wife from performing the 
TIpanayana of a son, the wife would be bound by the Bharmasilstra 
to perform the ceremony in defiance of her husband. The caste-usage 
would support her, and she could charge the family estate with defray- 
ing the proper expenses attendant on the ceremony. Because, if after 
a certain period, the TIpanayana remained unperformed, the boy would 80 
become patita (degraded), and be expelled from his caste or going 
still further, a twice-bom Hindu would himself become liable to 
expulsion from his caste or class, if he left his son's TIpanayana 
unperformed after a certain time. 

'But in regard to other religious acts like marriage, the performance 
of which though productive of religious merits is optional, she would 
fee justified in* setting aside her hnsband^s commands in order to carry 
out those of their religion. Thus she could perform ^riddhoBt go oa 
pilgrimages to holy places, or hear the Purfi^s read or distribute 
proper Vina (gifts), even if she have been commanded by her late 40 

^ See Bay&bM v. B&1& aUat FyanAa/fiA, 7, Bombay H. C. E. (A. C. J.) App. I. 

* Bamumdan Mookerjea v. Mu$iamut Tarin9€, 7, Moore £. 1. Ap. 169, especially 
the remmrka at p. 190. 

* See above p, 459 note. 
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husband not to do so. For, a Hindu, who would counsel his wife to 
disobey her religion, would be so far treated by the Dharma^hstra as 
a man of unsound mind. In matters of adoption, it would be equally 
80 ; for adoption in so far as it would directly tend to increase religions 
aots and ceremonies, would be a commendable act, the performance 
of which the Hindu religion would encourage. 

In reference to this part of the subject, a few more facts must be 
noted. Marriage is a Samkdra, though an optional one, whereas 
adoption by itself is not a Samhdra but only an auxiliary religious 
10 ceremony, for creating a substitute-son. Yijnavalkya does not 
mention the begetting of a son amongst the things to be performed 
by a grihastha (householder) (chap. I. vv. 97 — 128) ; and the subject 
of adoption is treated by him in the portion relating to Yyavahdra (civil 
law),, where he considers the substitutes of a natural-born son ; and he 
enumerates the adopted as one of them. Manu Smriti does the same. 
The subject of the adopted son is treated of there in chapter IX., 
whereas all the Samhdra ceremonies, whether essential or non-essential, 
are described in chapters 2, 3, 4 and 6.' 

To return : the next question for consideration is — Who can adopt ? 
20 My answer is that so far as the texts and usages go, any person, male or 
female, may adopt. Atri^ and Manu® counsel adoption for the per- 
formance of certain ^rdddha cePemonies and for the perpetuation of the 
name. A son so adopted is necessary for both the husband as well as 
the wife, because all the fdii^eral obsequies are required for both. 
And if the object of the performance of those obsequies is to be attained 
by other means, those means are equally open to both : what a widow 
can perform for her salvation, the same can be performed by the 
widower. There is no difference whatever in that respect between the 
two. As regards l^rdddhas, the son serves both. The widow in making 
30 the adoption gets a son, who stands to her in a filial relation as well as to 
her deceased husband. When both are living, the husband is the princi- 
pal mover. The wife may or may not join in the ceremony. As between 
the husband and wife, the right of receiving rests with the former ; but 
if he hejpatiia (fallen), or have become a Scmnyddn (an ascetic), it would 
appear that the wife would be competent to receive on her own authority 
just as after the death of the husband. If, however, the husband be 
neither B^patita (fallen) nor a Sannydsin (ascetic), the wife cannot 
take in adoption without his permission. 

' See Vishnu Smriti, where adoption is spoken of in chs. xv. and xvii., while 
Saikskdrat are treated of in chs. xxvii. to xxxiii. ; Vasishtha Smriti—adoption is 
mentioned in chs. xv. to xvii.f after the Samskdras in chs. vii to xii. ; Gautama 
Smriti — adoption in ch. xxix., and Sumkdras in chs. ii. to ix. 

• Calcutta Ed. p. 37 Part I. 

• Chap, ix., V. 180. 
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What the wife may not do, the widow can do ; for from the very 
necessity of the case, after the husb'and^a death, the widow requires 
no such power from her husband. A text of Vasishtha/ which appa- 
rently lends color to the opposite view, has been so construed by 
Qanda writers that according to their interprejiatioii a ^idow can, under 
no circumstances, make an ‘adoption except express anumati 

(permission) of her husband. This however Js not correct. The text 
applies to the wife and not to the widow ; and so it has been construed 
by the Nibandhakdras and other writers who are followed oa this side of 
India. Thus Kamaldkara in the Nirnayasindhu® after quoting the above 10 
text Of Vasishtha observes ^ I Pmr ^ ^ jft 

^ 1 ^ 1 Translation .—This 

[text applies] where the husband is living; otherwise there will be a contradiction 
[betw'een this text and] the text of Vatsa, and Vydsa [to the eflFect thatj, * he is to be 
known as a given son, who is given by his mother or father.* Gift here is illustrative 
of acceptance. 


The Vframitrodaya says,l. 188 p. 2 11. 6 to 16 and 1. 189. p, 1 11. 1/2 


^ I g^rPnitiw: Jtrirr- 

fimfr Tiw; I j? ywfiTit^iPTST i e sr 5 eft pf ?innT- 

fPT: 3 # !T Wft5J^?5T»r I STgpIW 

I %?»T3aT5fr?wi^ 5 * 1 ^ I 
I 53«t: 

ftrS- 1 ^ riif4»rr jfr n i w 

r^rsT^: | 9 %•« 355T; rrt?iT jutpt- 

^ ufihiw .1 «inj>>tr5t^ri!Hrt?r^;34RiwT. 

H I 3(¥fr sinjpw 

^455T: rf^^-^Tinrr fiftnwrrt^fH^xwirf anW'HW^- *5^?^ wrrfjff 

^ j^Nrr«ftJr »Tfc^5n5^'5#«rwr4: 1 *[? 5 vsn w M 30 

1 gfBf^ar >ifli^wr 1 iwjra?=!n 3 & »n«ftjiT 


Translation : — So also Vasishtha : ** Man produced from virile seed and uterine 
blood proceeds from his father and mother, as an effect [from its cause]. Therefore 
his father and mother have power to give away, sell or abandon him. But no one 
ihould give or receive an only son ; for he [represents] the continuity of the fore- 
fathers. Nor should a woman either give or receive a son without her husband’s per- 
mission.” 


Here [t. e. in reference to this] it is said that inasmuch as the taking of a son 
[in adoption] by a female without her husband’s permission is prohibited, a son 40 
adopted by a widow whose husband died without giving permission does not become a 


» ^ l| TrunUtion :— a fcm.!* 

should not give or receive a son, except by permission of the husband. 

» Purvdrdhut 3rd Parichchkeda, leaf 9, p. 2, lines 5 and 6, 
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[valid] dattaka (adopted ion). [But] that cannot be ; for even there, [t. e. in the case 
of the husband dying without giving permission], his ft, e* the husband’s] permission 
being based on &dstra (law) oiinnot be absent, inasmuch as the necessity of adoption 
by a Bonless man who has no [prospect of] salvation is [expressly] enjoined. It can* 
not be said that in this way [the words] * without permission* became nugatory, in- 
asmuch as the permission based on law [t. e. arising out of a legal presumption] being 
. imperative in all cases, [the above prohibition] will have no scope. For, that prohi- 
bitionhas scope in the case of the wife of a (one weaned from the world 

and wishing nothing but emancipation), or of one who has a son by another wife ; there 
10 being no possibility of the husband’s permission [of adoption in such a case]. Such a 
woman cannot adopt without her husband’s permission ; because all that a son does, 
such as Brdddha (oblation) and the like is [equally] done by the son of a cotepiporary 
wife, who in accordance with the text ** if one out of several co- wives get a son, Manu 
declares that the rest become mothers by means of that son,” is useful to both [the 
mothers]. That son being legitimate is a principal one to the father, and a secondary 
one to her [t. «. the stepmother] just as an adopted son is [to the father as well]. 
Therefore the substance [of the prohibition] is that such a woman cannot adopt another 
without her husband’s permission. In reality just as the Mit^ksh&ra and the Sm^iti 
Chandrikti have interpreted the text ” if one out of several brothers get a son, Manu 
20 declares the rest to be fathers by means of that son,” as enjoining that where it is pos- 
aible to get a brother’s son as the secondary adopted son, no other should be accepted as 
the substitute of a son ; so, similarly, the words * without the husbaud’s permission’ 
bere mean that while the husband is alive, the wife should not on her own authority 
adopt a son not approved of by him [f. e. the husband]. After he is dead, the permission 
of those alone will be necessary upon whom [the widow is] dependent. In this way 
the prohibition ia for worldly reasons. TheVfore even though the husband died 
without giving permission, an adoption by the widow would not be objectionable. 

Anantadeva in the Samsk^rakaustabha goes still further. He says 

30 vr«r, ’r fj 

II 

iTf " T ftrv" »f?r "ar*Ti^ imrr” ff?r n yifr r<n iT »«)f« i iH sirjw 

S'lnTl^ 

*r»nt freni^vT t •rW»*Rr’’ i(f?r Pmmm- 

qiPnrrrprf^ <ir«Tr*r«r4^rr>iTit^r? irf Vf jrtr^- 

II 


ram srjl 




ftr^ f rrar ftrar:il ^ Pranr^RirsT**^ tijinffrar ^rrfif- 

'f ^ raft; jTTfirat iffir 




frmr i;4tira! fi» W T v nfii»nw ra ^<i»i T 4 v~ 


ftra# (Samak&ralcanAtabha, leaf 46, pp. 1 and 2.) 
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Translation : — In reality this precept (viz., the text of Vasisfiha which says that a 
woman cannot give or receive a son without the command of her husband) should be 
understood by the intelligent not as a prohibition but as intended to require a command 
[of some one] for adoption in the case of a woman who has had no permission from her 
husband ; inasmuch as there can be no prohibition of what has been commanded, [as 
the adoption of a son is], owing to the failure to adopt being declared sinful by the 
text, ** there is no higher world for a sonless man/* &c., and inasmuch again as 
[treating the precept] as a Paryuddsa (a negative proposition) would imply a LakshanA 
(metaphorical interpretation). 

It cannot at all be objected that a childless widow can have no right to adopt a son 10 
in so far as in the absence of her husband she is dependent on his kinsmen, in accord- 
ance with [the following words], “ there is no independence to a woman:’* and ** in 
his absence kinsmen/*^ &c. Y^jfiavalkya says; — “A female shall be protected by 
her father in her maidenhood, by the husband in her married state, by the sons in her 
old age, and in their absence by kinsmen. [Thus] a female is never independent”; and 
the author of the Mitaksharu in commenting thereon says that the father shall guard 
his daughter until her marriage against the doing of something prohibited. Thus the 
meaning of the text as well as the comment shows that a female during the several 
guardianships at different periods of her life is restrained from the doing of something 
prohibited, and not that there is any restraint on her in respect of the observance of what 20 
is commanded [by the Nostras]. In no country is a female’s dependence on kinsmen 
ever allowed by any learned men to restrain her in the observance of Nitya and Kdmya 
Vraias ; whereas according to the proposed interpretation, widows^having no kinsmen 
would have no authority to observe Vratas and the like without the [previous] permis- 
sion of the king in accordance with the text cited by the Mitiksbar&,viz., ** on failure 
of both sides [that is kinsmen on the father’s and husband’s sides], the king is the 
supporter and lord of females.” There is no distinction between Vratas and the like 
and. the adoption of a sou ; but [in spite of this], much learning has been displayed on 
this subject by people devoid of any knowledge of tbc Dharma^fistTa. 

Nor can it be said that W'ant of authority results from the unfitness [to recite]^ the 30 
Mantles [required] for acceptance ; for her right [to adopt] being determined to exist 
in the aforementioned manner, whether there be permission or no, she must be 
presumed [to be entitled] to recite mantras as in the case of the Rathak&ra.* Thus 
[the allegation that] the adoption [by a widow] though she have permission is [void 
as being] without holy mantras is refuted. Therefore a ton adopted by a widow does 
by all means become the taker of w'ealtb, and Vjitti. Further, he who destroys a 
Bi4hmana*8 Vritti [by withholding his assent to adoption] does so at bis own risk in 
accordance with the text ” he who acts adversely to [the continusnee of] a Br&hmana’s 
Vritti shall be a prey for many years to intents feeding on filth.” No more need be said . 
[on this subject]. 40 

In the Batta-Darpana ;fbllowii3g it is said - 

II 

Translation Therefore [rule about] the permi^ion of the husband being satis- 

1 S«se Y^jfiavalkya chap. i. v. 86. 

* From the fact of the Rathakdra being commanded to worship the fires, his 
eligibility to recite holy mantr&s is inferred in spite of his being a dddra ; beeause the 
one is a condition precedent of the other. See Pfirvamimlimsi Rathak&ra Adhikarapa. 
Calc. Bd. p. 630. 
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fled [literally, exbanited] in tbe caee of the wife, there is no difficulty in the way of Uie 
widow receiving a son, whether there is permission or not, as above explained. 

The Dattaka Chandrik^ of Kubera (p. 61, lines 8 — 11) holds that " the 
(permission) is to the wife while the husband is alive; and she 
can adopt without such permission, when the husband i^*jpTo$hita 
(gone abroad)^, oris dead.^^ Krishnabhatta in his comment on the 
Nir^ayasin^nu supports Kamaldkara by refuting the reasoning of the 
Gauda writers. The Maydkha^ follows Kamaldkara. 

The only work now quoted on the other side is the Dattaka Mf- 
10 m^msfi of Nanda Pan^ita,® whose three arguments, if they can be so 
called, have been fully answered by the above writers. Besides,! have 
elsewhere shown historically that Nanda Paigidita’s work was not 
known to the Sastris in this Presidency until 1827 as noted by 
Mr. Borradaile. That Nllakantha and Kamaldkara have not, in their 
numerous works, ever specially noticed it, shows that it was of no im- 
portance whatever in their time amongst the Ddkshindtya (Southern) 
community. Anantadeva and his successors answer the objections of the 
Gaudas ; but even they do not notice the Mimdms^ of Nanda Paijdita 
by name. And 1 find that Surajrdm S^stri, so late as 1845, says dis- 
20 tinctly while writing in reference to 4ihip very question, that though 
Nanda Pandita’s Dattaka Mimdmsd says the widow has no right, still the 
aforesaid works (Vlramitrodaya, Maydkha, Kaustubha, &o.) say that she 
has the right, and that the VyavaMra (practice) is going on accordingly. 

It appears to me that some confusion has been created by very loose 
and indefinite writing regarding the duties of a son ; and the perform- 
ance of ^raddhas, &o. by the adopted son. Sir T. Strange says’: — 
** The better reason, therefore, perhaps is, that the necessity of a son 
to celebrate the funeral rite regards the man, rather than the woman, 
Who depends less for redemption upon such means ; so that, whenever 
80 a woman, duly authorized, adopts, it is on her husband^s account, and 
for his sake, not her own.'^ Mr, Justice Strange goes further, and 
says : — ** Unmarried males of whatsoever age, and females, whether 
unmarried or married, are not in danger of Put, No adoption on their 
account is hence necessary ; neither would such adoption be valid.^^^ 

For these propositions no authorities are quoted by Mr. Justice Strange. 
Sir T. Strange quotes Manu, chap. Y., v. 160. But this verso is intended 
to dissuade a female who has lost one husband from marrying again or 
having recourse to niyoga ; and it has nothing to do either with adoption 
or the performance of obsequial rites. Colebrooke (468), who is referred 
40 to next, does not refer to the subject of SrMdha, Ac. The note at* pege 

^ Part I., p. 42 ; uid Part II. p. 57 11. 30 — 37 and p. 68 11. 1 and 2. 

* Page 2 1. 16 to p. 4 1. 2. * Elementa of Hindu Law, vo! 1., p. 72, 3rd ed. 

* Manual of Hindu Law, 2nd ed., p. 18. 
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91 of volume 2 of Sir T. Strange by Mr. Ellis, which is next cited, is 
equally loose? It says : " to render it [adoption] beneficial to the husband 
(for the widows can derive no advantage from it),” &o. All this is a very 
unsatisfactory mode of stating the Dharmas^stra. The Qayd Srdddha 
of the mother is as necessary as that of the father ; and the two spots 
where that J^rdddha is performed, are distinct — the one is in Behar and 
the other in Gujar^tha. The statement of Mr. Sutherland is also 
not correct. The Mahdlaya J^rdddha and Tirtha and such other 
l^rdddhas of both the father and mother must be performed together ; 
but the annual ^rdddhaa of the mother and the other two female ances- 10 
tors must be performed separately on the anniversary day of the 
mother's death, just as those of the father, grandfather and the great 
grandfather are performed on the anniversary day of the father's death. 
Moreover, in the Ndndi Srdddhas the mother's pdrvana comes first, 
then the father's, and lastly, that of the mother's father. This confu- 
sion of the mother's position and her necessity as to ^rdddha has, it 
appears to me, led to a complete misunderstanding of the whole subject 
of adoption by females. 

To sum up : a ^rdddha produces equal benefit to both the father and 
the mother* When there is a son, he must perform it for both, and 20 
does so perform it, as all the Srdddha works and our current practice 
shows. If there be no son, a man can follow several ways to get his 
own salvation, or may adopt a son both for getting his Srdddha per- 
formed and for the perpetuation of his name. The same is the case 
with the man^s wife. During his lifetime, her identity is sunk in her 
husband's. After his death, she may follow the several ways above 
indicated for her salvation as well as his, or both follow those ways 
and also adopt a son who will be her own as well as her husband's son. 

A Brahmach^rin would be competent to adopt, because he has the 
same interest in securing the performance of obsequies and the per- 30 
petuation o^ his family name as a sonless married man has. There is 
nothing in the Dharmaidstra to disqualify him from the performance 
of the rite of adoption, as there is in the case of a sannydsin. 

In the view of the nature of adoption already given, minority can- 
not be a bar to adoption ; for, although adoption does confer temporal 
benefits, it cannot on that account be considered a matter of a civil 
contract. It is a ceremcny like marriage, and it confers temporal as 
well as spiritual benefits. 

The next question is, who is the proper person to give in adoption. 
This is answer^ by Manu chap. IX. v. 168.^ The giver must be (1) 40 

I Manu, IX., 168 ^ M M 

(%»r: II 

Tranalaiion : — He whom his father or mother gives to another as bis son, the donee 
l^ng in distress, provided the boy be of the same class, affectionately disposed, is con- 
sidered as a son given. 
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the father with the mother^ (2) or the father alone^ or (8) the mother if 
the father be dead^ ^ or have given his assent^ or be incapable of giving 
his assent. No third person seems, on the above authorities, to have 
the powers of giving.® It has been held® that the power of giving 
may be delegated. But some question^ the propriety of this. Usage 
must decide, and it seems to favor delegation. 

The widow's power of giving in her own right hews, by some, been 
questioned, but, as it seems to me, on very insufficient grounds. In 
point of fact, even the texts by themselves are more clearly in favour 
10 of her competency to give, than her ability to take, and all the Digests 
held authoritative on this side of India, are equally pronounced in her 
favour. Nanda Pandita himself, though he would wish for permission 
for a widow to take, is obliged to hold that Mann's text being express 
in favour of the mother or the father being able to give, the widow has 
the right to give.® 

The Dattaka Chandrikd too® supports the right of the wife as well as 
of the widow to give on the authority of Manu and Ydjhavalkya j but 
he qualifies the right by the prohibition of the husband, and supports 
the husband's authority to prohibit by the above cited text of Yasistha. 
20 But as the text of Yasishtha is opposed to Manu's text, it (the former) 
cannot prevail. For the Yeda enjoins obedience to Manu above all 
other Smritis. Angiras says^ that that Sm^iti which is opposed to Manu, 


^ See also Y&jSavalkya, chap. ii. v. 130. 

Part I. p. 138, Part II. p. 219 and note 3. 

Also Viramitrodaya, 1. 188 p. 2. 

Vffdaa and Fofsa (see Nir^yasindhn, 1st half, 3rd Parichchheda, leaf 9« p. 3) permit 
either the father or the' mother to give : Vishnu (chap. xv. Calcutta ed. 1st Part, p. 
93) says ;— ** w Translation!:—** He is one given by thefather and 

mother.” So also Yasishtha. He uses the words rf ’HWlftwrl Translation : — 

30 He who has been given by the father and mother (Calcutta ed., 2nd Part, p. 488)^ 

* Ti^e Collector of Surat v. Dhiranngji Vaghbajiy 10 Bombay H, C. R. 236. 

* Vijiarangcm and another v. Lakshuman and another, 8 Bombay H. C. B. 
<0. C. J.) 244. 

* Pdrva Mlm&msa, 6th adhydya, 3rd qairter. 

* Battaka Mim&msh, p. 19, Mr. Sutherland's note 12 (Stokes' H. L. B. p. 673) is 
not correct. The proper reading is Monaco and not Gik . a. This reading moreover 
removes all the inconsistencies in the three paragraphs noted by Hr. Sutherland. 
The story of Qilava, a son of Vilv&mitra, who was offered for sale by his mother, and 
from whose sale, king Satyavrata indneed his mother to desist, by offering her and her 

40 children sufficient food to live upon, is given in the Devi-Bh4gavata, 7th Skandha, 10th 
Adhydya, And it is useful as showing that in distress a mother eoold teU her ehil« 
dren when her husband was away. 

* P.61, Unei 8—13. Y6j. II. 1 . 30 ^ IT 

W ) which it Menu dnp. ix. v, 171. .nd not « text of y6jB.wIky. 
as Hr. Sutherland supposes. (See Stokes’ H. L. B. p. S36, para. 32.) 

* See above, Introduction p. xlvi. 
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is extinguished. All the digest-writers quoted by me above also apply 
the text of Yasishtha to a Sadhavd (wife)j and not to a Fidhavd 
(widow). 

The father and mother in the above remarks must be the boy^s father 
and mother. For Krishnabhatta says that no other person can give. 

A grandfather could not according to these texts give away his grand- 
son. Nor could a man or a woman after once taking a son give him 
away. 

The person to be adopted is the nexii subject for consideration. As 
already stated, it appears to me that selection of the adoptee has 10 
always been a matter regulated by the will of the adopter. According 
to the Vedas and Mann, it is clearly so still; and the changes 
recommended during the middle period have nowhere obtained the 
binding force of law. Thus beginning with Mann (IX., 168), 
it is entirely a matter of discretion with the adopter whom he 
or she should adopt. The several restrictions that have since been 
suggested in works on that subject are later developments of 
Smriti-makers, who wished to liken the substitute son to the original 
son as far as possible according to their notions. Thus, the earliest law- 
giver, viz. Manu, has given no direction whatever to fetter the adopter 20 
in the matter of selection, save that the adoptee should hesadrika (proper 
or worthy). I am not sure that the interpretation of this term as a per- 
son of the same Jdti (caste) suggested by Kulluka and others is the one 
contemplated by Manu ; for it is not quite clear why, if according 
to Manu, a Br^hmana could beget a Kshatriya son on a Kshatriy^ wife, 
or a Vaisya son on a Yaisyd wife, he should not be able to adopt a son 
of either of those classes. Again, Manu (as interpreted by Yijnfines- 
vara) ^ recommends the adoption of the son of a brother without stating 
whether that brother should be of the same or of a different class. The 
restriction of jdti (caste) was unmeaning, so long as intermarriages 30 
between the four classes were allowed by law ; and the restriction 
only came to. have a different meaning when such intermarriages 
began to fall into desuetude, and were ultimately discontinued.® It is 
clear that as we leave Manu behind, and approach our own times, the 
restriction as to Sadrisa (proper or similar) has come to mean one of 
the same class ; and that one of a different class is not considered 
proper for adoption. Within the class itself, some Smriti and Digest 
writers have laid down rules for regulating the discretion of the 
adopter in the matber of selection. Thus a brother's son is declared 
to be the first eligible adoptee* Failing him, a Sagotra-Sapindaf an 40 

» Manu chap. ix. v. 182 j Mit., chap, ii., leaf 56, p. 1, lincg 15, 16. 

* Medh^iithi'i explanation aupporU the above theory ; aee above Part I, p. 39, line 
17 ; also Dattoka Chandrik5, p. 48, linci 18—26. 
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asagoirOf^sapinda, a sagotra^asapinda, and an asagotra-asapinda are 
said to be eligible in order. The recommendation of the brother’s son 
is made to rest on a far-fetched reference to Mann ch. IX. v. 182/ 
which has nothing to do with adoption ; and the order of eligibility 
after the son as above stated is evolved by digest writers out of 
Sdunaka’s text/ which says that a sapinda should have preference before 
an aeapinda. All these texts and comments, howeveri are simply 
deemed by the community recommendations, in no way obligatory on 
the adopter. To use the words of Sir T. Strange,® *Hhe selection is 
10 finally a matter of conscience and discretion with the a4opter, not of 
absolute presumption, rendering invalid an adoption of one not being 
precisely him who upon spiritual considerations ought to have been 
preferred.’’ Mr. Sutherland says that the right of the brother’s son 
to a preference is admitted, and may be regarded as a received rule of 
law. He cites no authorities for this position ; and there is none in 
force in India. Happily the question has now been set at rest in 
conformity with the usages of che people by the Privy Council decision 
in the case of Srirnati Uma Devi v. Qokoolanand Das Mahapatra** 

Besides the above restrictions on adoption, there are others that have 
20 been suggested. These may all be well grouped into four divisions, in 
reference to (a) the ola^, (b) the age, (c) the relationship of the adopted 
with the adopter, and (d) the status of the adoptee natural family. 

I shall now consider each division separately, an'd trace their history, 
and show how far they are now observed by the people. 

As regards class, it is said that the adopter and the adopted should 
both belong to the same class.® This provision is regarded only so 
far that its violation would not nullify the adoption but would deprive 
the adopted of his right 4o inherit. Vriddha-Ydjnavalkya directly 
counsels the adoption of one of a different class, when one of the same; 
80 class cannot be had. Such a son can only perpetuate the lies hut he can 
neither inherit the property nor offer the Pinda/ Viewing thig matter 
historically, one may here mark the gradual developus^nt of this limi- 
tation. Manu simply uses the word sadrisa (worthy or similar) to qua- 
lify the son to be given : in the original text there is no reference to class. 
Yasiahtha says he should be adHtre bdndhavam, which Kriahnabbatte 

&c.Are residents of s neighbouring country, and whose family and character is knows.] 

» See Mil. chap. u. 1. 66, :p. 1 11. 16, 16. 

• Fart I. >. 40 11 14, 18 ^Fhrt 11^. 63, 11. 3^.6. 

40 • Vol. I. p. 85. 

• V. Law Beports, Indian Ap. 40. 

• See Y4j. 11, 133 Fart 1. p. 138; Maydkha, Part 1. p. 30 ; Datt. Him: (Stokes’ H. 

L.) , See 11, and 25 Battaka Cbandriki see 1, parM. 13 and 14. 

• See Dattaka ChandrikI, p. 49, Unea 4-^. 
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^aunaka' and K^ty^yana^ say that the adoptee should be a savarna 
(one of the same vama or class). This would imply that the adopter 
had only- to attend to the four divisions of the Aryans, Ydjnavalkya 
goes one step further, and introduces the word Jdti^ (caste), instead of 
varna (class). The Samsk^rakaustubha goes further still, and says 
that the adopter should not only be one of the same varna and Jdti \ 
but one of the same sub-division of a Jdti (caste) based on the 
difference of domicile such as Gurjara, Mahdr&shtra, &c> He is also 
followed by Gopin4thabhatta and Krishnabhatta. No specific text is 
cited for this extension ; but the statement is perfectly consonant to 10 
current usage. 

A violation of the above provision does not, as I have said before, 
nullify the adoption altogether ; but it only renders it less eificacious, and 
gives the adoptee a right to maintenance from the adopter’s estate.^ 

As regards age, there is no restriction whatever. The only text 
restricting age is one said to be from X^lik^ Purina ; but Nllakantha 
considers the said passages to be spurious.^ Ananta-deva in the Sams- 
k^rakaustubha also disbelieves their genuineness.^ But he goes fur- 
ther, and, assuming them to be genuine, shows how they are to be 
applied in support of the adoption. He concludes thus : spT: 20 

Translation : — Therefore a boy above live years of age whose ceremonies have been 
performed, can become a Dattaka (given): this is established. 

The Dattaka Mlmdihsd favours the genuineness of the above passage 
(see pages 20 — 25 Dattaka Mimdmsd). The Dattaka Chandrikd like 
the Samsk^rakaustubha doubts their authenticity, but shows that 
when properly interpreted, they contain no restriction of age (see 
Dattaka Chandrik^, page 54, line 5 and p. 56 line 15.). Xamaldkara 
in the Nirnayasindhu says that a boy of more than five years may be 
given, if he be willing to be given in adoptiofi. This shows that he 80 
upholds such adoptions in spite of the Kdlikd Purdpa on the authority 
of the Yedio^ texts. In his Vivdda Td^dava, the Sapinda relationship 
of one so adopted is laid down ; and thia^sumes the adoption as being 
duly made. KamaHkara thinks, however, that the $am8ledra$ (cere* 
monies) of the adopted should not have been made before the adoption. 

^ Dattaka OhandrikA, p. 49, linea 1,2; Dattaka MimAihsA p. 16, lines 17-^19 ; see 
Devala cited by Jimdta VAhana DAya-bhAga, p. 227. 

* Dattaka ObandrikA, p. 48, 1. 24. 

> YAjfiavalkyall, 133. 

* SamskArakaustubba, leaf 44, p. 1, line 1. 

* Dattaka CbandfikA p. 49, lines 1 — 6. 

^ See Part I p. 42. 

’ Leaf 45, p. 2, tine 10. 

* Nir^yasindhu, 3rd Parichchheda, 1st half, leaf 9, p. 2 and 1. 10, p. 1. 
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Krishnabhatta, however, in his commentary on the Nixmayasindhu 
clears up the whole question, and decides in favour of all such adop- 
tions on general grounds. He shows that the passage from the K^liki 
Purina as above noted is spurious ; but that even if it were genuine, 
he points out that as it is given by some writers, it is incomplete. He 
supplies the omissions, and gives the complete passage as he found it,* 
and states that it refers to a son to be adopted by a king as a successor 
in his sovereignty and not to an ordinary sou. Such a son should, 
he says, have his samshdras (ceremonies) performed by the adopter. 

10 But except the incapacity to succeed to a R^jd, if the ceremonies be 
not performed, the adopted is in no other respect a ddsa or a son 
of any inferior status than a born-son. Krishnabhatta himself shows 
that according to the Vedas, a man whose upanayana has been per- 
formed, may be adopted. Sunahsepa was so adopted. His upanayana 
had been performed ; for if it had not been so performed, he could 
not have become a dvija (twice-born), and would not have been able to 
repeat Vedic Mantras.^ That he .did repeat such Mantras may be seen 
from the Rig- Veda Samhita’ and the Aitareya Brdhma^.'*' As the 
Vedas themselves sanction this, and the practice has always gune on 

20 iu conformity thereto; all such adoptions are perfectly valid. ^ 


^ The passage runs thus : — 




II Kni fit?! ^ I 

^ I ^^rriewT: il 

m rr^ sf II #^fr7rr: I 3TnTfr%3^ 

II i^3rriTt«r l|3Tr^r3rnt mftwr- 

-m: I t iutt; I 11 3r4r 

5^ sjer I 1 1 »Tr- 

80 !T%7t I) fr?arr cTFT I II I 

f?T: qW’JHw II ftj: frqh- mts l TftHT 


rr^RTTifr II tfw il 

1 ’T f I ar’w m 




’ Manu, chapter i. vv. 88 — 91; chapter x., vv. 126, 127, N&r&yaa^bhatta'* Prayo- 
g^ratn^, leaf 53 p. 2, lines 4 and 5 ; Sddra KamaUkara leaf 1 p. 1. 

» Mapdala I, Suktas 24, 25, (Prof. M. Mnllcr'a Ed, vol I. pp. 242—262). 

40 * 7th PancMkd, 14 — 1? khapdas, Hang’s fol. I. pp. 179 — IM $ aol. It. pp. 463— 
469. 


^ Krishpabhatta’a work ia in manuscript, and 1 therefore subjoin the passage 
referring to this subject. He therein says distinctly that a son whose tOfnakara# have 
been performed, and who has had a son horn to him, whether he he of the same or 
of n different yotra, may be adopted 
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Thus it will appear that the highest authority of texts as well as of 
digests is against restricting the age of the adoptee to any particular 
year. It may be noted, however, that the people generally are inclined 
to favour the adoption of one whose Upanayana has not been perform- 
ed; just as they would rather get their children married when chil- 
dren, But these are mere sentiments ; for cases of grown up boys be- 
ing adopted are common, and they are considered perfectly valid. The 
fiction of sonship wc .Id seem to demand that the adoptee should be 
youuger than the adopter, so as to make the former (one in 

regard to whom the idea of sonship would be worthy). 10 

11 ^ ^ 11 u'rt g II 

sfTcrTTftff^r?!; ^ 

^rnrqr’TKTfti^ I j 

\\^\^ aru-nt^rfc^ tT(?offrTii^ ^ 

I q‘5^3rr5r'»r^^’^ 

arfTJftrT^^q %?n.WTrd-»T>sr ^ 20 

trW: 1 5r ^ 

= ^4^ qq ^4tqrr4 1 1 ^ir^qwr^ 

?:=frfr?qrff4’ I ’^?qr T^q^qrq-f^qt’srqTR: ll wr^: qm%- 

H TiW 

^5^q^%Af^qv(Tr?i: ari'^ 

3^?Tr qn^fr f4?f4rq?qTqH |q4 (4^41%- 

^qr?r^qf 3" q ^qfTr qrf^ qrr-qq T?q^q qrqqfl’q: fcni4r%or 3qrarr 

q qff?r (4‘f qK Itfi^qq^rr qr4t?q^: |i ?Rml^?T?r xf^ f^- 

*fftq qfrTtr^qqr^or 3T»qqr qrqrfrVr qr frqr^qqr % qqqr q^rr^r qqf^ 30 

%ql 3TqrqHT qrqnrqqr q^q^ T?q^ ■. 1 3r"4f?q|^ qq q zrqry qqmrqrq | q^?qr q«^i('ffqfq?q^- 
qlWqrqllf%fqfl'^*qr’qT4qq^f4qfrrqrfqrq^jqqqq4 3^ qqqt qq 


2|vq^: I qqi^q qrix l r q fr qq: 3q%%qqTl^: II ^qql^q qqqn^rf^ 

qq qf^rWjqqqqqrW^ I %i%i I qw^r frqritqs^qqrf^ qqr^f^qmqrrf^ qqrf^ 
qqrqr fit I arq^t^ro^qr fit qf4 qqmrfrrqqr- qftqrffqr ^tqqqqrqr qq- 
y qiri q qi h ] fqd qq qttqftqqqfqqf qr^-q-qt^q^' = I rmq’sqiq^qq’qfq* q^qrq: I %- 

I qrr^^ qqqrqltq q: q^q: q qnt f^r^* q u T^^ qi q^rt^^qnM 

ftqhr f?q^= I qrqiqr*. «lfqqqrtqf4q4ltq ^fqqr q^q^jq^r f^norltq 

fqr qq tw qqrqrqqqqr qqpqTOfsqnrqr ^^qrqhrr fft qrq.- 1 qfrqr 40 

fs^RTTfqfqqrqqrrqrq: 11 q^fqt qqqtitq: q5qi%f^nmqirrqt%: | BT’qqr^qrqqi qrq^q^q- 
T r rq ^ ^ t I qqqq R ’qq q rf f gqrq : qf jq^qit^: I fqrqqrq i tfqnt^q= wq 

qq?f?q^: I m n qtq^lJT^tq ^qr# qqrqqtqpqqrqqf ?mr qttq 
»frqqq5t q?qqRqq<^l^qrq q»f4<^qi ^ hqq r i^ iiqt qq" f?fi?qr5: ii qtf qtqf 


qf?tit q%qqqq%ftf|qfft ffiqq 11 q» xq 7» \ 4 \x q® (ms.) 

See also Samskarakaustubha, leaf 46, where the same conclusions are also supported. 


hi 
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The next question is the relationship of the two parties, the adopted 
and the adopter. In regard to this, I regret to observe that some 
courts hare fallen into most curious errors, in several instances follow- 
ing in the wake of two modern writers, whose writings themselves, 
it may fm*ther be said, have been misunderstood and mistranslated. 
Before proceeding to notice those errors, I may remark that the 
law on this subject is very simple. All that the people require 
is that the boy should look like a born- son. He should be a junior 
in rank and years to the adopter, so that when adopted, he may be 
30 able naturally to take up his place in the Hindu family and behave like 
a son. If I were writing for a purely Hindu community, I should stop 
here. But such not being the case, I must enlarge to a certain extent 
on this point. A Hindu has to bow before his elders on stated occasions. 
He has to beg alms ; he has to make namask&ras (low saluta tions) ; he 
has to observe certain forms in addressing letters, in taking seats, 
&o. &c. This is his position in the family so long as he is a junior in 
domestic rank. The son to bo adopted must be such as to fall in naturally 
into his place when adopted. Thus, if he were the uncle (maternal 
or paternal), he would not be considered fit for adoption. For, his 
20 position towards the adopter would be changed unnaturally. But 
if there be a younger brother, he can be adopted by his elder 
brother. Because the elder brother is looked upon as a father. * Such 
adoptions are considered as quite proper by the community. They have 
been so from time immemorial. In Mr. Steele's time, such adoptions 
were an accepted institution just as they now are amongst the people.* 
Since Mr. Steele's time, however, our courts have sometimes had their 
attention called to Mr. Sutherland's synopsis, and the deductions 


^ The sentiment embodied in the following verse is still honored in all parts of the 
country: ®^^yrfrTT 1^3^: ITT: li Translation : — The elder brother [is] equal to the 
30 fether ‘AdLyAtma RAmAyana, Yuddha-Kdnda, 2nd Sarga, v. 34, leaf 5, p. 2. See* 
also the MahAbhArata, Anu^asaniha Paman, 10b Adhgkga v. 16^, (L 145, p. 1). 

■ Steele's Summary, 1st £d., p. 51. From my own knowledge of the greater 
part of the Hindu corainunity of this Presidency, and from enquiries made during a 
long time, I can confirm every word of^what Mr, Nelson writes in the following para- 
graph in regard to Madras ; — 

“ Judging from my own experience, I do not believe that the people at large, 
including our Brahmans, have any the slightest knowledge of the existence of the 
doctrine under notice : and on the other hand, I do believe that, as a general rule, those 
tribes and castes of the Madras Province who practise adoption at all, adopt indiferent- 
40 ly whatever youthful persons can most conveniently be procured for the purpose. 
Only the other day a very respectable official, belonging to one of the leading Brahman 
class of the South India, told me that a member of his family had adopted a brother. 
And several persons who should know, have told me thftt a daughter’s son is com- 
monly, and a sister’s son most commonly, taken in adoption.”— -4 View qf the Hindu 
haw as administered by the High Court ofJudioatureat Madrati by J. H* Nelson, M. A., 
1877, p. 91. 
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founded thereon. Whether it was in consequence of these, or on ao* 
count of some other objections which were started, is not quite clear. 
But in 1852, a gentleman in Poona was obliged to consult the leading 
^dstris of Mah4rdstra in that city on the subject, and from the reference ‘ 
which he made to the S^stris, and their reply (which gives the 

^ The following ii the reference letter and its reply : — 

rrjnrp^T sfRFPrrpr rnm ^ 

wt 3^ fTriT^ irrerfiT 

3Tr*T% arf^ («M?) ^ 10 

^ ^ttrrr% qfwr ^ ??ru 

rm to rnr^i m, ^ fn^. 

vrr3rqTjr?T\v 
if[t3nTO?«nt TOT 

dKR" i m rRwgro qrriitnTO^ 

3ft^ TOnftf^r^Tiir to ftif, Wrr^ tost n Hf?r 

rrff 3TMW TO^r arrsJt ttfr^Trit. tnr^ rrTOyrnr 

?rTO arrTOT to inwr, ?r«rf srf^ 5^w qitf to to^t. ?Rt 

amfr CTTOSf TOSS’ TOT P" WWITO^ flT^, TOnWTO ^I^TTO TO>r TOI^f 
f^cr 3^ ^ TOTT^ Praft TOTWtfST 

^ ^ ^rKr qrftsnft^ sr* 3irt?T. ?to 

qsfr% ^ Shi ^TTO I# qfFrff, TOTOK TOff TOTO TOeTlTO^TTO^n# 
ff'^. TOfnr^sr sM TO^TO ^ ^f^rar^sr ?qtw 

wcqrrrfq^ , arrfrfW wtwct ant. ? toto^-st qrNl sff q^^rot qWt 
q^^iTTfST TOT STTO ?qT sfiTTO WWTWr I^WIT^ WRST arfl’. rqiir ar^ ?rTO 

amqr ?TOrf^q€ toht arr^ f^qr qr&. q % tosft wtest * 

Rpr^r qrt, q qwTO afqq f*r^qrrftqr aTi^rqnT qW?fr f%qT to qr ft qsff 

aTTTO wBii^wnr qrro ^rrwMw qr^ ufiw qisrit^ anro? qrro 

grtWr. TOft fM qpW ^ fror ^ air ^TO ^ TO e^ qrtfw ^ 
ew qj?r TO ??t»T TO^r t fIM. 30 

TOTTOTOTPr^’^T^ 


WTO* 

TO 3^ ^ St wsftg qfirw «TO totwt ?TO ^TOT fT qwq TO stfi’. ?qrTO^l 

TOl^TOitr^* St TO arr^. g qrTOrgjf^qTrnr arft’. Sr^t 

3ggT?g arfi’. toto TOrt? TOf^TWTOnro^ a^j^ to to wr^f. www 
wr^ TOf^rro f^rrro wrtf. Sfr to 3^ TOgr^Sroflg^f to^t ttfw. 

totoM. 

gwg i Hfgyi^ •* wT<jTOtTOTOt q^gr.- grog I wf 3^ 

3tW q^cqSIftf q f ftTOTO |i TOTO q%qqf^: II TOTOt gr?r«q! fTOr 
TOit^gTO?[ II wSiWpwp?^- qrf^roqnt uro ^- to TOirf^ro- 

qrPTTOfs 3qffqr qfW TO= 3^^ H 3 l^«fTO?TO^TOq^’qt W II wi%- 

TOiT ^ qqqrfTOTOiTTO^ TO^ ^gfSqw# 3nTOqS’ w SiRtt ii f%w M 

qifSt^rrt^ 9^gqfrf r totopi ejJttoto^^ qpREroqRqpi fTrotW- 
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aathorities), it. is clear that snch adoptions were held proper by the 
community. The names of ^hstris attached to the paper are all names of 
men of mark. But amongst them are several specially pre-eminent 
for their learning and qualifications throughout the whole country. 
The paper is also useful in that it gives the previous history of similar 
adoptions in several leading families of the Dekkan. 


?pnrit: 


wet II 

10 \ ^SRrc. 

\ He 

t. iim- aW 

\ figawiit < i i4sia efjttar- 
\ sRT^iHiwrff 
r »WtHTH^*fi 3Ti*KT^ rfmtrvip- 


Htewsft ^• 

Hn%f(wr4 . 

mTwmsft aT«ts>T e^gr^T- 
Hi<e^ii«fl ^ e^grgf . 

%ir5iiwr^ ■ift ^ frgS' r <?grtjv. 

Translation. 



Ex. No. 10. 

20 To 

The circle of Sdstria in PooQa> learned in the Vedas and Sistras, and revered by, and 
the ornament of, rulers. 

The humble greetings of their protege Narayanarao lUmachandra Chobhe, inha< 
bitant of city Poona, Peth and Kasha [the same], whose request is as follows ; — 

' My [paternal] grandfather Balaji Siddbcsvara adopted the eldest son of his father's 
brother’s grandson K4si Bin Sonakopant Chobhe, otherwise called KM Raghun&tha 
Chobhe, [who was himself} the grandson of Dfidopant, after the upanafana [of the said 
son was performed] . The name of that [adopted son] was Rimachandrarao. His 
marriage and tbe rest of the ceremonies took place subsequently. He died on the 
30 fourteenth lunar-day of the dark fortnight of Bh4drapada ^ake 1774. In accordance 
with the injunction for adoption left by him, J^nakib&i, the senior widow of [the 'said] 
JUmachandra BallHa, after [performing] due ceremonies adopted me, who was the 
youngest son of K^H Raghun&tha Chobhe, on Saturday the ninth lunar day of the dark 
fortnight of Alvina [Sake 1774]. Now Rimachandrarao, [originally] the eldest 
son of Kill Raghun&tha, became, on being adopted by B41lji Siddhelvara, bis [•’. e. 
Klili’s}*Bandfttt, [one of the rank of a brother, 1. e. a father’s cousin’s son in the 
present instance]. At the time when I waa adopted, I was [related] to JInakib&ias her 
nephew. 1 was born after Rlmachanurarao was adopted out of his natural family ; 
so that there was no relationship of brothers [between us]. This being tbe case, I 
40 became the son and heir of R&machandra BalUla aocording’to idsirat ; and accordingly 
in the proceedings now before the Meherban Judge of Zilla Poona, about the certi- 
ficate of heirship, Hathurab&i and LakshimMi, the junior eo- widows ofJlnak£b&i, 
have presented applications acknowledging me [aa heir]. The past and present in- 
stances of the adoption [at son] of a brother in the original family [of birth] are [1] 
N4n4tnheb Sachiva adopted Y4manarao Raosaheb, [2] Abisaheb Purandare adopted 
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Midhavarao Hilakantha Purandare, who is still alive, and enjoying a Jahagira from 
Government, [3] Ya4od&b4i, senior widow of T4ty4«aheb Chandracbuda, adopted 
Ya^avantarao, after consultation of the idsiras. Now [the questions are] [1] if such 
adoptions have taken place, are they repugnant to the Sdstras 7 [2] Can the son [so] 

adopted and the adoption be null 7 [3] And whether the [said] adopted son is entitled to 
all the rights in the immoveable and moveable property [of the adopting father] 7 Do 
consider these [questions] according to idstrast and state your opinions [supported] by 
authorities from the Nostras, and subscribed [by yourselves]. Be this known. Dated 
Wednesday the 2nd lunar day of the bright fortnight of Mdrgasirsha ^ake 1776 in the 
Samvatsara named Ananda [corresponding to] 2nd November 186i A. C. What 10 
more need be written ? Be kind. This is my request, 

(Signed) Narayanabao Ramchandra Chobhe 

in hit own hand. 

Reply. 

The first recommendation [in the matter of adoption] is that the son to be adopted 
should be one of the same gotra and a sapinda, and [preferably] a brother’s son. This [i.e. 
the one under consideration] adoption has taken place in accordance with this [precept]. 
The adopted son [here] is like a brother’s son. Looking in reference to the original 
family, he is a junior brother, and [even as such] like a son. In this manner the 
present adoption has taken place according to the Sdstrae, and is unobjectionable. An 20 
adoption efiected in due conformity with the idstras cannot be annulled. The 
adopted son will be owner of the immoveable as well as moveable property. 

Authorities for this [these are given in Sanskrit]. In respect of the adoption of 
a son, a brother’s son is the first [in eligibility] in accordance with texts like [the 
following] Of brothers born of the same [parents], if one should get a son, all 
these brothers become, by means of that son, fathers of a son. So said Manu.’ After 
him, one of the same Gotra and a sapinda [is eligible] in accordance with the text, 
'Brahmapfis should adopt a son from among the 8 apindas,* Now, a junior brother who 
is included in [the class of] sagotra sapindas (those of the sAme gotra and sapin^s) 
is fit for adoption ; because a junior brother is like a son as much as a brother’s son 30 
is, in accordance with texts like *the eldest brother is like the father.’ On the other 
hand, the eldest brother being like the father is not fit for adoption [by the junior brother]. 
Besides, no text either from Smritis or PurAnas thst is opposed to the adoption of a 
junior brother is cited in works like the Maydkha and the Mit^kshard. Furthermore, 
the eldest brother being himself an adopted son in the present instance, his junior 
brother in the original family [i.e. the querist] is like a brother’s son, now [i.e. since 
the adoption of the eldest brother] his original relationship of a brother having ceased. 
Acceptance of him therefore as an adopted son is decidedly allowable. This adopted 
son obtains [in virtue of his adoption] the ownership of the whole wealth [immove- 
able and moveable.] 40 

[Signatures indicating] assent in this matter. 

1 Tiyambaka ^Astri ^AligrAma, in his own baud. 

1 Nilakantha ^tri Bhata, his own band. 

I iSankara Joi^i VyavahAre, his own hand, 

1 Mah^deva ^stri Godabole, bis own hand. 

1 Bhiku ddstri Godabole, bis own hand. 

1 Jan&rdan&charya Vale, bis own hand. 

1 Qopinatba ^Astri A.k4de, his own hand. 

1 Dhond Sistri Dogvekar, his own hand. 

1 Ganeslia d48tri Valane, his own hand. 


60 
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In like manner^ is the adoption of a sister^s son common amonp^st 
the Hindus in this Presidency^ amongst all castes and classes. Still 
more common is the adoption of a dauhitra (daughter's son). These 
adoptions ai'e perfectly in consonance with the immemorial customs 
and usages of the people > and it is only within a few years that doubts 
have been thrown upon them in cases which I shall notice hereafter. 
So far as regards the doubts and questions that have been raised about 
the validity of these and other adoptions on the ground of relationship, I 
must say that all the restrictions which are now being worked out, are 

10 unknown to the Hindu law and the native community 'in these parts. 
To use the words of Mr. Justice Innes in a recent judgment, while 
'' the consciousness of the people and the practice of- every-day life,^’ 
all tend to support such adoptions, some English writers, and also 
some recent judgments would make them invalid by wrong analogies 
and unwarranted generalizations founded on imperfect translations. 

To make this clear, I will pass in review all that has been said on 
the subject by the writers just referred to. Mr. Sutherland, in the year 
1821, laid down in his synopsis a rule on this subject to the following 
effect : — 

20 ** 'fhe first and fundamental principle it that the person to be adopted be one who 

by a legal marriage with hit mother might have been the legitinutte aon of the 
adopter.”' 

Sir Francis W. Macnaughten in 1824, writing in reference to Bengal, 
speaks as follows : — 

” At to the three superior clatset, the rule is that they cannot adopt a ton whom it 
woijld be incest to have begotten, and conversely that they may adopt a son if without 
incest they could have begotten him.”* 

Sir Thomas Strange in 1825 adopts the proposition as laid down 
by Mr. Sutherland, and says : — 

30 “ One with whote mother the adopter could not have legally married must not be 

adopted ; and the ei^clusion seems to hold applying the principle to the sea where the 
adoption is by a female.”* 

Mr. W. H. Macnaughten in 1829 observes : — 

“ The party adopted should not he the son of one whom the adopter could not have 
marked, such as his sister’s son or daughter’s son.”* 

1 Narsimhichirya Auka, his own hand. 

1 Naraya^ ^kstri Abbyankara. his own hand. 

1 B&la ^kstri Deva Tokekara, his own hand. 

1 Krishna S&stri lUjavAde, his own hand. 

40 ^ Gopilicharya Sri Karatakara, his own hand. 

* See Stokes* Hindu Law Books, p. 664, 

* Considerations on Hindu Law as is current in Bengal, by Sir F. W. .Macnaughten, 

1824, p. 150. 

* Klements of Hindu Law, vol. 1. p. 83. 

* W. H, Macnaughten’i Principles and Precedents of j^tindu Law, vol. I., p. 
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Mr. Justice Strange in 1863 says : — 

** (84.) According to an original text, the child to be adopted should be stich as msy 
be looked upon as * the reflection of a son.' This is held to mean * the resemblance of 
a son,’ or such a one as the adopter might have legally begotten (Dattaka Mim&ms& 
of Nanda Pandita, y. 16) ; that is one whose mother he might have legally married 
(I. 83; Sutherland 223)” ; *'(86) Pursuant to this rule a brother, a paternal or 
maternal uncle, or a daughter’s or sister’s son, could not be adopted (1. 83).”^ 

Mr. Grady in 1868 merely reproduces Mr. Sutherland and Sir T. 
Strange.* 

Mr. J. D. Mayne® in 1878, while adopting the abovementioned rule, 10 
notices with disapproval the introduction of another fiction that the 
adopting mother should be such as could have been married by the 
natural father of the adopted.^ If the original works to which I have 
referred in this section had been accessible to Mr. Mayne, he would, 

I feel sure, have demolished the fictions founded on the supposed 
relationship between the natural and adopting parents of the adopted 
much better than I have done. 

It thus appears that the above proposition about relationship was first 
started by Mr. Sutherland apparently without any enquiry into the 
original sources of the law, or the customs of the people, and it was 20 
adopted by all the English writers who followed him, except Mr. J. H. 
Nelson, Judge of' Madura, who seems to stand alone in marking the 
mischief caused in practice by the adoption of the said rule.^ Mr. Nelson 
has successfully exploded the doctrine by showing that if it waf 
at all supported by Sanskrit works, those works were never accepted 
as works of authority in Madras, ** and have not served in an 
^'appreciable degree to guide public opinion as to what ought to bo 

done and what ought not to be done in the matter of adoption.”® ' 

While alQSrming in respect of this Presidency every word of what he 
has said in reference to the Madras Presidency, I go further, and hold 30 
that the doctrine he speaks of in the above extract is entirely unsupported 
by authority, and is contradicted by the immemorial custom of the 
people of this Presidency. The authorities relied on by Mr. Sutherland^ 
in support of the above proposition are the Dattaka M(m4ms^, sec. V., 
para. 16, et seq, and the Dattaka Ohandrik4, sec. II. para. 8. 

These two passages are comments of Nan da Pandita and Kubera re- 
spectively on the words (bearing. the resemblance of a son) 


^ See Mr. Justice Strange’s Manual of Hindu Law p. 22, 2nd edition. 

• A Treatise on the Hindu Law of Inheritance, by S. G. Grady, Esq., 1 868, pp. 66, 67 . 

• Mayne ’b Hindu Law and Usage, p. 109, Section 118. 40 

• Id. Section 120, p. 111. 

• See his View of the Hindu Law as administered in Madras, pp. 90—06, 

• Id. p. 90. 

» SeoStokes'H. L,B., p. 664. 
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occurring in the text of Saunaka cited in the Maydkha. ^ The original 
passage in the Dattaka Chandnk^ commenting on the aboye^ runs 
as follows^?:-— Trans- 
la tion i^Putra^chhdjfd (son’s resemblance or reflection) means the resemblance of the 
son, or the fltness to be produced by self through niyoga^ &c. 

The Dattaka Mim^msd on the subject commences by saying — 
pr^ur^fT rTW fSr^rirrf^^Tr (Translation 

chhdyd (son^s resemblance or reflection) means resemblance to the son, 
that is the fitness to be produced by self through niyoga, &c.) and 
10 dilates on this by introducing the idea of contrary relation).® 

Speaking briefly, I may say, first, that the above passages are inap- 
plicable to the present age j that they are opposed to the general prin- 
ciples of the law, especially that concerning marriages and adoptions; 
that there is no ancient authority, legal or historical, for construing 
Putra-clihdyd-vaham (bearing the resemblance of a son) in Saunaka^s 
text in the manner in which Nanda Pandita and Kubera have done in 
the above passages ; and that there is no other Nihandha writer of note 
consulted on this side of India or anywhere in the south, supporting 
this interpretation ; secondly, that this construction is opposed to Smriti 
20 texts ; to the distinct views of Nilakantha and Sahkarabhatta and others, 
and to the known, recorded, and prevailing usages and customs of 
the people. But reading these passages as they stand, I cannot help re- 
marking that, even assuming for a moment the correctness of the above 
comments, Mr. Sutherland's rule in the synopsis goes far beyond what 
he cites as his authorities. He seems to have confounded Nvyoga with 
what he calls legal marriage.”^ I may observe, any marriage must 
be legal according to the Dharmasdstra, otherwise it cannot be a mar- 
riage ; so that the addition of the word legal seems superfluous. But 
leaving that aside, Niyoga isjnot a marriage at all of any kind whatever ; 
30 and further, Niyoga presupposes at the least a former betrothal of the 
woman with whom the said Niyoga is presupposed. Niyoga, strictly 
speaking, means the raising up of issue on the widow of a deceased by 
some one on appointment. As a practice, it has been reprobated by 
Mann.® At no time in Indians history was Niyoga ever exalted to the 
rank of marriage® ; and it is now a mere fossilized relic of the past. 

' See Part I. p. 40 line 11 and its translation, Part II. p. 52 11. 82, 33. 

* See p. 52 11. 2, 4, Chhdyd literally means shade ; and may be translated into 
resemblance or reflection. 

« See p. 26 11. 6—20. 

* StoW H. L. B.. p. 664. 

“ Chap, ix., V. 68 ; vv. 57 to 70 of this chapter give the history of the Niyoga 
practice which is condemned as fit only for cattle, and as unauthorized by the Vedic 
texts regarding marriage. See further KuUiika’s Comments, 1. 158, p. 2, and 1. 159, 
p.l. 

* See Mit5kshar4 chap, ii., 1. 54. p. 2 1. 13, and its translation by Colebrooke chap. i. 
sec. 10, para. 12. 
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Marriage is one of the prin 9 ipal Samsk^ras amongst the Hindus ; 
whereas Niyoga is neither a SAmsk^ra nor even a mere inferior popular 
observance sanctioned by custom. At the best, it was according to 
Manu a beastly practice, reprobated by the learned, and expressly pro- 
hibited in the Kali age. ^ How Mr. Sutl:^rland should have made 
the mistake of confusing Niyoga with ''legal**® marriage is to me in- 
explicable. One explanation that suggests itself is that in the printed 
original of paragraph 20 at page 591, the words ^Tcf: 

(with whom sexual connection is possible) are incorrect ; they should 
be (with whose mother Niyoga is possible). lO 

Mr. Sutherland's para. .20, wherein the incorrect reading has been ad- 
mitted, may have naturally led to the mistake of inferring marriage 
where Niyoga was intended. 

After this brief digression to the synopsis of Mr. Sutherland, I 
now return to Kubera and Nanda Pandita, and proceed to show that 
both Kubera and Nanda Pandita are wrong in introducing the idea of a 
Niyoga into the question of adoption. They give no reasons to 
support their interpretation of the terms Putrachchhdyd vaham, nor do 
they cite any customs. 

They may probably have been led to suggest the idea by the fact 20 
that a brother's son is recommended as the first among those eligible 
for adoption, and that a brother's widow happens to be mentioned as 
one, on whom, if childless, a son could at one time prior to Manu be 
produced. This, however, would be a very superficial view of the matter, 
and both the authors seem to have forgotten that Niyoga, if it was ever 
established as a legal institution by the communitjj. generally, had been 
distinctly prohibited in this Kali age.^ VijnanesVara has shown that 
the only case in which Niyoga was considered allowable in any age, is 
that of a maiden merely betrothed. Whatever was the practice on this 
subject in very early times, Vijn^inesvara's statement appears to be 30 
correct at any rate so far as the period dating from the promulgation 
of Mann's code is concerned.® 

^ Nimayasindhu ^rd Pariohehheda 1st half, leaves 62'<-54 ; Dbarmasindhu, 3rd 
Parichchheda, Isl half, leaf 118,* p. 2. 

* See Stokes* H, L. B., p. 664. 

* Dattaka Mitnims4, p. 26, 11. 19, 20. 

* These words occur in an excellent old MS. consulted by me ; and they are also 
necessitated by the context. 

* See Nir:^yasindhu Part. iii. 1st half, 1. 62, pp. 1—2. 

* See Mit. ch. ii. leaf 54, pp. 1 — 2, and its translation by Mr. Colebrooke, cb. i. 40 
sec. 10. See particulitriy paragraph 8. Stokes* H. L. B*, pp. 407—408. 

See also M&dhava, who says that PrtlFTftT 

ll Translation : — ^The Niyoga fto be directed] by the Guru (the 
preceptor and other (elders) refers to the Vdgdattd (given by speech) alone, because 
of Mann’s condemnation of any other Niyoga. 
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Again, boili Kubera and Nanda Pa^dita apply tbe expression fit- 
ness to be produced by self through Niyoga** to all classes generally, 
for they cannot limit it, and have not limited it to the dvijas (twice- 
born). Such being the case, they have not explained how they recon- 
cile their recommending the sister's son and the daughter's son, as the 
most proper for Sddras ; for even in the most degraded times no Aryan 
writer has even permitted Niyoga to a Sddra with his own daughter 
or sister. 

Further, the theory of Niyoga as propounded by Nanda Pandita and 
10 Knbera seems to be inconsistent with other portions of their own work ; 
for it excludes cases of eligible adoptees to which they could have appar- 
ently no objection. Thus the verso' of Manu which speaks of Niyoga 
says that it can be directed to a brother or a Sapinda relation alone. 
Ydjnavalkya (chap. II., v. 128) says that that appointment may be made 
of e,sagoira (one of the same^o^ra) or of some other person. Vijndnes- 
vara, however, has so interpreted this apparently very genei*al state- 
ment of Ydjnavalkya as to exclude all but the husband's brother or 
his Sapinda, Thus taking Manu and Ydjnavalkya together, it is 
clear that Niyoga cannot take place except in reference to the widow of 
20 a brother, a Sapinda, or a Sagotra. If, therefore, Niyoga, as it once 
existed, is to be assumed as the test of selection, then it follows that 
the son of one who is neither a Sapinda nor a Sagotra of the adopter 
should never be allowed to be taken in adoption. And yet Nan4a 
Fandita himself, citing a text* of 8dkala, declares >that he is so eligible 
for adoption. Nanda Pandita tries to get over these difficulties by 
saying— ?r 

Translation: — Nor is such appointment of 
one unconnected impossible ; for the invitation [of such persons 
to raise issue] may take place under this text : ' for the sake 
30 seed, let some Brdhmam be invited by wealth.' "® This answer 
of Nanda Pandita, however, is only partial ; for it may meet the 
said objection only in the case of the adoption of a Br4hmana. 
The text cited by him authorizes the^ appointment of a Brdhmai^^a 
alone, when he is in no way related, and that impliedly, for all classes. 
No authority having been cited by Nanda Pandita to shew that any one 
of the three remaining classes, who is not a husband's brother, a Sapiifidd 
or a Sagotra of the adoptee's mother, may ever be appointed to raise 
issne, it must follow that there can never be an adoption of a boy who is 
neither a 8api>^a nor a Sagotra in the case of the other classes ; 
40 whereas no such restriction is laid down in the above text of ^dkala 

‘ Se« ch. i«. V. 59. 

* See Dstt. Mim. p. $, II. 18—20 sad ill trsnilstien, Stokei’ H. L. B« p. 649 
11.82-38. 

* See Dst. Him. p. 2811. 8, 9 sad its >rsiulstioa, Stokes’ H. L. B. p. 520 11. 11-14. 
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cited by Nanda Pandita^ and adoptions of asagotfa boys take place 
every day amongst all classes. 

Again^ a niyoga is possible only in the case of a childless widow (see 
Mann ch. IX. vv. 69, 70), and that until one son is produced. Thus where 
a female has one son already, she can under no circumstances have 
another son begotten on her by means of (Niyoga* This being the 
case, any son other than the first would be ineligible under Nanda Pan- 
dita^s dictum as not being producible by Niyoga, Similarly, the son of a 
living brother would be ineligible, for no Niyoga would be possible with 
a brother s wife during the lifetime of the brother* The above remarks 10 
will, I believe, show that the test of producibility through Niyoga is a 
mere crude speculation founded on no authority, utterly inapplicable to 
the present age, and inconsistent with the law of adoption laid down 
by the said two writers and by all received authorities on the subject. 

In the next place, the above theory is opposed to received texts, 
and is not supported by digests accepted in this Presidency. The 
Sarasvativildsa^ quotes a text of Yama which runs as follows : — 

HJntrwnr: || 

Translation :--Iq the case of a daughter’s son and a brother’s son. the rule with 
regard to a sacrifice and the like does not preyail. [The act of adoption] is complete 20 
by a rerbal gift alone. So says the holy Yama. 

I find this verse quoted in the Dattaka Darpa^a of Dvaipdyanp, who is a 
w'riter later than Anantadeva, the author of Samsk^rakaustubha, with 
the preamble, ^ (it is said in the Saras vail vildsa). Later 

on still, I find this text has been adopted by the S^trls of the Bombay 
Si^ddur Diwani Ad^lat in Huebutrab Mankur v. Govindnrao Bulwant 
Mcmhwr (II. Borradalle’s Report p. 87).® The above text distinctly 
sanctions the adoptiun'of a daughter's son.. which is inconsistent with the 
rule laifi down by Kubera and Nanda Ptai^ta, Niyoga being impossible 
between a father and his daughter under any circumstances whatsoever. 30 

I have thus far addressed myself to the common ground between 
Kubera and Nanda Pai^ita in respect of their theory of Niyoga. 1 
shall next consider how far the attempt of Nanda Pandita alone to 
fortify this theory by analogy from marriage is sucSessful. It is in this 
connection that he introduces the idea of Viruddha Samhandha (con- 
trary relationship], and says that it {Viruddha Samhandha) is to be 
avoided in adoptions as it is in marriage* He define Viruddha 
Samhandha in connection with adoption to be 

Translation : ' Unfitness to be produced by self through Niyoga, Aoi'^ 

* Dr. Bamell eonsiders tbit work to have been written about 1320 A. C. See bii 40 
liraiiilatioii of Vmdarfija’i Vyavabfira Nirnaya, preface p. 1. 

* Sec Steele, p. 52. Instances of eucb adoptions without a koma (laciifice) are 
known to have taken place at Benarei and other centrei of Hindu eociety. 

* Page 26, 1. 18. * See the Gfibya Pirisiehta of iiraUyana, Cal. £d. p. 28d. 
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This proposition is incorrect for many reasons: (1.) There is no text 
prohibiting adoption on account of Viruddha Sambandha as there is in 
the case of marriage. (2.) Secondly^ there can be no jnstifioation in 
applying by analogy a text concemihg marriage to the subject of 
adoption; for there is no analogy between the two cases. Marriage is a 
Bamskdra^ whereas adoption is not. SapMa relationship and sameness 
of gotra, which are particularly prohibited between the bride and the 
bridegroom in the case of marriage^ are as particularly recommended as 
between the adopter and adoptee in the case of adoption.^ (3.) The 
10 analogy which is assumed by Nanda Pandita to exist is further 
stretched by him by giving to the words viruddha aambandha in 
adoption a sense more extended than the one it bears in the said 
Orihya Parisishta text on marriage.* iisval^yana^s text on marriage 
prohibiting viruddha gambaudha runs thus t — WTOff 


Trsoilation The bridegroom duly 
qualified should marry a duly qualified maiden who is younger lin years, is not a 
iapindot is not of the same gotra, and whose marriage does not mvolve a viruddha 
vambandha (contrary relationship). 


A few lines farther on A^valdyana defines viruddha sambandha, and 
20 illustrates it by examples as follows : — I 
^r*rr ^ I Translation .^[Viruddha gawhandhal is that 

vambandha (relation) which is viruddha (contrary or improper) owing to the relationship 
[existing] between the bride and the bridegroom [before their marriage] ^ing similar 
to that of a father or mother. As for instance the daughter of the wife's sister [and] 
the sister of the paternal uncle’s wife. 

Thus there are here three prohibitions laid down, the violation of 
which invalidates marriage, vi^» Sapinda relationship, and Scbgotra- 
ship, and Viruddha Sambandlui (contrary relationship). Now Nanda 
Pandita says that a sister^s son wotdd be excluded from adoption on the 
80 score of his Viruddha Sambandha^ ; whereas a sister is declared ineligi- 
ble for marriage not on the ground of Viruddha Sambandha, but on 
that of gapin^a relatiowb^.^ The Viruddha Sambandha of Nanda Pai?- 
^ita would thus include the eapinda relationship, But AsvaUyana in 


^ 1 find this absence of i^nmlogy between marriage and adoption remarked by 
Drsip&yafla in his Dattaka Darpa^^ though in reference, to another branch of the 
Buhject of adoption, vix* the performance of aacrifice and aimilar ritea. In answer to 
an objector who maintaint t^ necessity of a sacrifice in adoption on the analogy of 
marriage, Draipkyana says 

' Translation :~Your Ulus- 

40 trating the (pft of a son which is particularly enjoined [to be made] to one who is a 
sn^ofra (of the same gvtra) unduSapin^f by the example of the gift of a daughter 
which is prohibited [from being made] to a vagotra and a is extremely im- 

proper. 

* Calcutta Bd p. S84. 

* Dattaka Mimkmsfi, p. 26, 1. 12, and translation Stokes’ H. L. B.p. 590, U. 22—24* 

* Samskimkaustubha, 1. 178 p, 2 to L 179 p. 1 ; see above pp. 349--350. 
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his Grihya Parisishta mentions viruddha sambandha as a disqualification 
for marriage side by side with a Sagotra-ehi^ and Sapinda relationship J 
BO that he has evidently given it a limited sense which is also clear from 
the examples of wife's sister's daughter and the paternal uncle's sister^ 
which he has adduced to explain the meaning of that term, but of which 
Nanda Pandita in his natural desire to support his theory of Niyoga as 
far as possible has evidently lost sight. 

I must observe that if it be deemed necessary to introduce into this 
subject the idea of Viruddha Sambandha (improper relationship), 
which is clearly an idea contrary to authority and immemorial usage^ 10 
it appears to me th&t that Viruddha Sambandha (contrary relation- 
ship) must be understood as existing between the parties to the 
act in reference to which it is said to be prohibited. Thus 
if in marriage, it is between the bride and the bridegroom, in 
adoption it must be taken as between the adopted and the adopt- 
er. Jf marriage between a man and his wife's sister's daughter 
is prohibited, because the former stands to the latter in relationship 
analogous to that of a father, (they being the parties concerned with 
the act of marriage), it stands to reason that any bar to adoption that 
can arise out of contrary relationship ought to arise out of that rela- 20 
tionahip as between the adopter and the adoptee, and not between the 
adopter and a third party who is not essentially concerned with the cere- 
mony. In this view of the matter, the prohibition of a Viruddha Sam-- 
bandha will not amount to anything more than the general rule of Manu 
that the son to be adopted should be sadrisa (similar), or that of ^aunaka, 
that he should be (bearing the resemblance of a son). It must 

also be remarked that there is not a single word of Viruddha Sambandha 
in such general works as the Mit^kshard, the Maydkha, and Ningiaya- 
sindhu, and Krishna Bhatti, and special treatises on the subject of 
adoption that I have consulted, viz. Dattaka Nirnaya, Dattaka Mafi- 30 
jari, Dattaka Darpana, Laugdkshi Bhdskara, and lastly the Dattaka 
Chandrikd. The Dattaka Mimdmsli of Nanda Pandita and the 
Samskdrakaustubha of Anantadeva alone mention Viruddha Sambandha 
(contrary relationship), as something to be avoided in adoption ; but 
they do not use that expression in the same sense. The Sams- 
kdrakaustubha uses it, as it appears to me, in the sense 1 have above 
suggested, and certainly not in the sense in which Nanda Papdita uses 
it. 1 say so because Anantadeva mentions it only in one place, ‘ and there 
adduces as exam;^les the oases of a brother [evidently an elder] , and 
paternal and maternal uncles, stating distinctly that the Viruddha 40 
Sambandha in their adoption consists in their being (unfit to 

be regarded as sons). His words are as follows : — 

^ See Samskdrakaustubha, 1. il, p. 2,1. 11. 
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Translation : — [All can be adopted] except a brother, a father’s brother, and a mother’s 
brother [whose adoption] involves Viruddha Sambandha (improper relationship) by 
reason of their being unfit vo be regarded with the idea of sonship. ^ 

It may be said that in shewing the incorrectness of the Niyoga 
theory, I have not demonstrated the incorrectness of the entire pas- 
sages of Nanda Pandita and Kubera, regarding the expression putrach- 
cJihdyd vaham ; for they use the words niyogddim (producibility of the 
adopted by means of niyoga and the like). My reply is that vague 
words like ddi (and the like), can represent a class of objects similar 
10 to the one mentioned immediately before. And if niyoga, which the 
said writers make the principal representative of that class, fails as a test 
of selection, all those that are like it must necessarily fail. The said 
authors seem to have been aware of the difficulties that would have arisen 
if they had put marriage instead of niyoga, and therefore chose a teat 
which they thought was less open to attack. 

The next restriction is one directed to two sons, whom nature poinu 
to as the best for adoption, and who in pursuance of time-honored 
usage recognized by eminent authorities are usually selected for 
adoption as the best amongst Asagotras by people south of the Nar- 
20 madd. They are the daughter’s son and the sister’s son. 

Their alleged prohibition is based on the, same footing in regard to 
both and on two grounds : — the dictum of Mr. Sutherland ; and two 
Srapti texts. Most of the European writers on Hindu law^found their 
objection on the first ground, and the only native author who lends 
some support to them is Nanda Pandita. 

Briefly stated, the result of my investigations on the subject amounts 
to this, th^b^ neither on any general principle of law nor on texts, nor 
on custom, is there any the least ground for supporting the alleged pro- 
hibition, at any rate so far as the whole of Western India is concerned. 
30 With a view to make this clear I shall first summarize all that has 
been said on this subject by several European writers. Mr. Sutherland 
in his Synopsis places the above. prohibition on the basis of his general 
rule^ and says ; — 

“ By the operation of this rule, a lister’s son and offspring of other female, whom 
the adopter could not have espoused, and one of a different class, are excluded from 
adoption. In the present age, marriage with one unequal in class is prohibited.”* 

Sir Francis Macnaughten has laid down certain rules in his work ; 
and of these Buie XII. runs thus 


^ See Observations of Yij&esvara Sdstri to the same effect in bis Putra Kalpalatd 


40 P* 38 para. 

* Stokes* H. L. B.,p. 664, 11. 38—42. 
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*‘The son ofja sister or of a daughter may be adopted by a Sddra. As to the three 
superior classes, the rule is, that they cannot adopt a son whom it would be incest to 
have begotten, and conversely, that they may adopt a son if without incest they could 
have begotten him.”' 

His quotation of Saunaka in the succeeding paragraph ia indefinite and 
inaccurate ; for there is no text of Saunaka supporting Oovardhan, who 
is no known authority in Dharmai^dstra, and has not been noticed by 
our standard writers. The whole paragraph appears to me to be a 
mixture of the Nif/oga theory, with half a verse of Saunaka, and a 
vague allusion to Viniddha Sambandha (contrary relation). 10 

Sir T. Strange, though primarily basing the restriction on prohibited 
connection, cites Dattaka Mimdmsd sec. ii., para. 30, and the note 
thereon, sec. ii., para. 32 and note, and para. 102, and sec. v. para. 18.® 
Further on in his Appendix to chapter iv. he cites the elder Gautama 
as found by him in the Dattaka Kaustubha and the Dattaka Mi- 
ma ms a of Sri Rdma. ^ He however testifies to the said prohibition being 
set aside in practice by persons of all castes in respect of a sister^s son.'*' 

Mr. A. Steele, instead of noting any such prohibition, declares the 
daughter’s or sister’s son to be adoptible in the absence of a Sagotra. This 
statement is based on the authority of the opinion supplied by the 20 
Poona college.^ A contrary opinion of some Poona Sastrls is also there 
noted.® But he does not seem to have attached any weight thereto, for 
at p. 52 he notes the absence of necessity in regard to the sacrifice in 
adoptions of a daughter’s sou, a brother’s son, or a younger brother. 
Mr. W. H. Macnaughten, after laying down the rule that the adoptee 
** should not be the son of ouo whom the adopter could not have mar- 
ried,” cites the sister’s son and the daughter’s son as instances thereof. 

He strangely adds that ^ this last rule, however, applies only to the 
three superior classes, and does not extend to Sddrds,’ relying for his 
authority on Ndrada as cited in the Dattaka Nirnaya.^ 30 


^ See his Considerations on the Hindu Law as is current in Bengal, p. 150. In 
support of this rule Sir Francis has cited Saunaka, but not accurately. For, the restric- 
tion as to sameness of class in respect of adoption, which he confines to three higher 
classes, is declared by Saunaka to apply to the fourth class as well. Again, there is 
nothing in Saunaka’s text to support even iuferentially the prohibition in regard to 
adopting the eldest son, or about prohibitions dictated by ‘ common sense' as in the 
cases “ of a brother, a paternal uncle or a maternal uncle.” Probably his Pandit 
Govardhan knew little beyond the Gauda usages. 

* Vol. I., p. 83 and notes 5 and 6, 

* Vol. II., pp. 100.101. 40 

* Vol. II., p. 101. 

* His Summary of the Law and Custom of Hindu Castes in the Dekkan Provinces of 
the Bombay Presidency, p. 61, 11. 5--7> 1st ed. 

* Id. Note 1. 

' See his Principles and Precedents of Hindu Law, vol. I. p. 67 and last note. 



488 


[appbnoix IV. 


Mr. Justice Strange bases the prohibition on the rule laid down by 
him in para* 84^ bat also notes that that prohibition is disregarded by 
all classes* * 

Mr. Grady offers nothing new on the subject, but marks the incon- 
sistency of Nanda Pandita in first staying generally that adoption can 
only be made of one with whose mother the adopter might have legally 
intermarried, and in stating afterwards that a Sddra could adopt his 
daughter's or sister’s son.^ 

Mr. Mayno too lays down the prohibition to be absolute for the three 
10 higher classes, as instances of a general rule about prohibited connec- 
tion, although he notes its supersession in the Panjaub, towns like 
Delhi, Southern India and Western India. ^ If Mr. Mayne reads the 
originals, and goes to the root of the matter, he will find that the 
fanciful restrictions are due to Nanda Pandita and his translator’s 
synopsis, and it is now being attempted to father them on the whole 
of India. In the Dekkan they are not known, and notwith8^nding 
some recent judgments of our High Court, our religious life and 
convictions must with due deference remain the same. 

From the preceding remarks it will appear that the alleged prohi- 
20 bition of a daughter’s or a sister’s son rests, firstly, on the dictum 
enunciated by Mr. Sutherland, to the effect that the adoptee’s mother 
should be marriageable with the adopter, and secondly, on the authority 
of two texts cited by Nanda Pandita and Kubera in their Dattaka 
Mimamsd and Dattaka Chandrikd respectively. 

So far as the first mentioned ground of the prohibition is concerned, 
I have already shown above^ that the said dictum of Mr. Sutherland 
is entirely groundless. I shall, therefore, now address myself to the 
question as to how far it is supported by the authority of texts. This 
investigation may, to some, appear annecessary ; because usage of adopt- 
30 ing a daughter’s or a sister’s son has so long and so generally prevailed 
on this side of India with the complete approbation of the community, 
that no obsolete texts now revived and interpreted according to Nanda 
Paladita in the matter of adoption, ought to be permitted to change, 
nor will they change the daily lives and the social and religious 
customs of the people. Nanda Pandita lived more than 260 years ago, 
and not one ceremony or practice is regulated by the Dekkanis accord- 
ing to his doctrines to this day. I however enter into this investiga- 
tion now, because I believe some recent oases have a tendency to 
unsettle the people’s minds, and promote unnecessary litigation. To 
40 return to the argument : out of the works consulted, the Dattaka 

t BCr. Joitioe Strange’s Manual of Hindu Law, 2nd. ed. p. 22 paras. 85 to 89. 

* See Treatise on the Hindu Law of Inheritance by S. G. Qrady, p. 89. 

» Mayne on Hindu Law and Usage, pp. 109, HO, paragraphs 118, 119. 

* See pp. 478— 486. 



CUSTOMARY LAW,] 


489 


Chandrik^^ the Dattaka Mimams4, the Samsk^rakaostubhaj thd 
Dharmasindliu and the Dattaka Nimaya contain this prohibition. In 
all of these the prohibition is placed on a par with the prohibition as to 
the giving of the eldest son, and the rule laying down the order of the 
eligible adoptees, both of which have been on all hands admitted to bo 
directory. * 

The Dattaka Chandrikd grou nds the prohibition on a text of ^aunaka.* 

The Dattaka Mlmdmsd bases it on the aforementioned text of Saunaka’ 

(the latter half of which it also ascribes to Vriddha Gautama),* and 
another of S^kala.® The Samskarakaastubha relies on the aforemen- 10 
tioned text of Saunaka,® and the Dharmasindhu cites the same text 
without referring it to any author.^ The Dattaka Nirnaya attributes 
the same verse to Ndrada; and I find it cited by Krishnabhatta, who 
has ascribed it to Vriddha Gautama, 

Thus the above five digest writers base their objections to the 
daughter's son and the sister’s son on two texts, one attributed various- 
ly to Saunaka, Vriddha Gautama, and Ndrada, and the other to ^akala. 

My contention is first that these texts are of doubtful authenticity ; 
secondly, that oven if they be genuine, they have been wrongly inter- 
preted ; and thirdly, even assuming the interpretation of the said digest 20 
writers to be correct, it leaves other texts and digests unexplained, 
and is further opposed to tho usage of the country conformable to 
other texts, and existing for centuries. The first text runs as follows : — 
StiHt I i| This 

verse, although found in the manuscript copy of Saunaka Ekrikds in 
my library, does not occur in that copy of Kdrikds which was available 
to Dr, Biihler.® Nor does it occur in the extract of the adoption 
chapter of the K^rikas made in tho Saraskdrakaustubha,^ and in the 

^ Srimati Uma Devi Gokoolanand Dass Mahapara, Law Kep. Ind. App., vol. V, 
p. 40. Jfinokee Debea v. Gopaul Achajee and anotker, 2, Ind. L. R. (Cal. Ser. 366.) 30 

• See Dat. Chan. p. 49, 11. 7 — 12 and its translation ; Stokes^ H. L. B. p. 632, 11. 15 
to 26 (sec. 1. para. l7). It is worthy of note that the initial quarter of the prohibiting 
Terse quoted by the Dat. Chan, at ll. 7 and 8 does not correspond with ^aunaka's text 
subsequently cited at 1. 11, The first reference therefore cannot oe from Saunaka. 

• P. 15, 1. 19, and its comments, p. 17, 1. 3 to p. 18, 1. 11; and translation, 
Stokes* H. L. B. p. 564, 11. 3—5. and p. 567, 1. 19. top. 670, 1. 26 (sec. II., para. 74, 
and paras, 91 to 106, respectively). 

P. 10, 1. 17 ; and its translation, Stokes* H. L. B., p. 653, 11. 1—3 (sec. II- 
para. 32). 

• P. 18, II. 12 to 15 ; and translation, Stokes’ H. L. B., p. 670, 1. 26 to p. 571, 1. 6 40 
(sec. II. paras. 107 and 108). 

• See 1. 43, p. 2, 1. 8. 

7 See pari, hi., 1st part, leaf 13, p. 2, 1. 10. 

® Journal of the Asiatic Society of Bengal, vol. XXXV. Part I. pp. 168, 169. 

» It is rather strange that the Kaustubha, not including this text in his extiact from 
the chapter from 8aunaka, should still attribute it to l^aunaka ; unless it be that its 
author was quoting from memory on the latter occasion. 
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Vyavah^ra Mfiyiiklm. These extracts correspond with the manuscript 
of Dr. B'dhler. On the other hand, the Dattaka Mfmdmsd, the Dattaka 
Chandriktl, and my own manuscript of 6aunaka K4rik4s do give the 
said text. I am, therefom, inclined to hold with Dr, Biihler that there 
were two versions of this chapter of Saunaka, the one Mdhfiriishtra as 
he calls it, and the other the Ganda or Eastern.^ That being so, it 
appears that we should follow that which has boon practically 

adopted on tJiis side of Indv, and that would be the version of the 
Vyavahara Maydkha, which i have above called the Mah^rdshtra one. 
10 That version contains the first half of the above verse, but that half does 
not establish a prohibition of the adoption of a daughter's or a sister's son 
among the three higher classes. This has been very elaborately and ably 
show'n by Sankara Bhatta in bis Dvaitanirnaya and by Nllakanthainhis 
Vyavahdra May dkha. The Mayukha's reading of the first line is slight- 

ly difierent from that noted above, which is Nanda Pandita^s. The 
Maydkha's reading is as follows : — StfHl which 

means that a daughter’s son and a sister’s son are given [in adoption] 
even to a Sddra. The words ^ {cha) and (ap?') in this line occur 
in the readings of this line in the manuscript of Dr. Buhler and in the 
20 Samskdrakaustubha^ ; so that the said lino so read, not only contains 
no prohibition, but allows by direct implication a daughter’s or a sister’s 
son to bo adopted by any one of the three higher classes.^ It is thus the 
latter half of the verse which, controlling as it is supposed to do the mean- 
ing of the first half, affords any ground at all for the prohibition. Mr. 
Sutherland translates the above text as follows : — '' But a daughter’s 

' Dr. BuhlcT, ednaidering Kubera and Nanda Panclita as Southerners, calls tbt 
second visjtMD a southern one. But I have elsewhere shown that they are both writers 
of tlie Bast. Sec Mr. Nelson’s observations in his View of the Hindu Law as adminis- 
tered in Madras, pp. 93, 94, 

30 « See above p. 63. 1. 20, to p. 66, 1. .9. 

® See Dr, Biihler’s notice of the Saunaka Smriti in the Journal of the Asiatic 
Society of Bengal, vol. XXXV. Part I. p. 169 (v. 12 with note on it). 

* Ktishnabbat^ notices the above argument based on the words ^ and but 
does not consider it satisfactory in so far as according to him such an interpre- 
tation renders the text nugatory. He says *. ^ 

Translation ; [It can] not [be said] * why are not 
others included [in the tcjtt] owing to [the existence of the word] cka (and) thcie? In 
this way the word api (also) too cannot be taken as determinative [i.e. in the sense 
40 of eva]. For in that case this sentence will become nugatory, both [the daughter’s 
and the sister^s son] becoming eligible [for a ^ddra] by [ihe rule which requires] all 
[adoptees to be] of tbo •sme caste. 

Thisobjection of Xdshpiibhat^i^ is a reasonable one, but it has been satisfa^orily 
answered by the Dvaitanirpaya and the May dkha which interpret the text as laying 
down that preferehee is to be shown to a daughter’s son or a sister’s son hy a Sddra 
when lelectiog a son for Adoption. 
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sou and sister’s son are affiliated by Sddras. For the three superior 
tribes a sister’s son is nowhere [mentioned as] a son.”^ This translation 
is neither in accordance with Nan da Pai^ffita’s comments on that versei^ 
nor with the plain meaning of the Sanskrit text. Mr. Sutherland 
.ought to have closely rendered Nanda Pandita’s language. For he was 
simply a translator. The correct translation of the verse as interpreted 
by Nanda Pandita would bo as follows: — 'A daughter’s son or a 
sister’s son is adopted as a son by Sddras alone. In the case of the 
three classes beginning with the Brdhma^ia, a sister’s son [and a 
daughter’s son] are nowhere [mentioned as] sons.’ I object to this 10 
interpretation of Nanda Pandita : — (i.) Because it is inconsistent with 
the text of Yama beforementioned’ sanctioning the adoption of a 
daughter’s son ; (ii.) because it necessitates the supplying of the word api 
(even)4n the line, involves an unnatural rendering of the words kvachit, 
which qualifying ndsti (is not) must mean ^ in some places’ into kvachidapl 
t^dstre, which means * in any ^dstra or law whatsoever/ and needlessly 
converts the word a (sister’s son) into dauhitra bhdtjineya (sister’s 

son and daughter’s son) ; (iii.) because it ignores a distinct usage of the 
people to the contrary widely prevailing in all parts of India except Ben- 
gal; (iv.) because it does not stand to reason that the daughter’s son or 20 
the sister’s son who naturally deserve the first rank in adoption among 
the Asagoira^S^pinda relations (those that are Sapiij^a hixt not of the 
same gotra), should be prohibited when no such prohibition is declared 
to attach to more distant relations of that class, such as any of the dtma- 
handhus, or even the sons of the daughter's son and sister’s son 
themselves.^ 

In reference to the first gpround, I have to state that a Kdriki should 
ba so interpreted as not to be repugnant to an express Smriti. For if 
it be directly opposed to a Smriti, it will have to give way in accordance 
with the doctrine enunciated amongst others by Laugdkshi-Bh^skara. 30 
This author deduces from the Smritis the doctrine that no ceremony 
beyond giving and receiving is necessary for adoption, and this 
conclusion being opposed to the Kdrikd attributed to Saunaka, remarks 

* ♦ * ♦ : Translation 

* there is no inconsistency, inasmuch as Smritis are superior to Kdrikas 
like those of Saunaka.’ Here I must not omit to mention that this text 
is attributed not only to Saunaka, but also to V^iddha Gautama by 
Krish^abhatte and by the Dattaka Nirnayd to Ndrada. It is difficult to 

» Stokes’ H. L. B., p. 664, 11- 3—6. 

» See Stoket’ H. L. B., p. 667. 11- 19“38. 40 

® See abcre p. 483 1. 19. 

* The lOi' of a hhdgineya was recently adopted by the widow of the late Qokuldas 
Tejpal under the sanction of the Bombay High Court, and this is one of the many 
well-known cases of non-Sddra adoptions. 
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*ay positively at present how far these references are correct ; as there 
are no critical editions of any Smritis, save those of Mann and Ydjna- 
valkya. While the Dattaka Nirnaya refers the suid text to Ndrada, it is 
not to be found in Dr. Jolly^s translation of it. If, however, the 
correctness of the two references be assumed, the result will be that 
there will be a text on one side allowing the adoption of a daughter's son, 
and another text on the other side disallowing it by implication. There 
are two ways in which our jurists get out of such a difficulty, one is to 
follow either text the other is to hold that the two texts refer to differ- 
10 ent parts of the country. The Dattaka Nirnaya quotes an authority for 
the latter mode of interpretation. He says: 

Translation : — ' When Srutis or Smritis disagree [on any point], a differ- 
ence of place [where they are adopted] is assumed [for the purpose of 
reconciling them.]’ The existence of the prohibition in reference to 
, some parts of India and the non-existence of it in reforonce to others 
is in my opinion the real solution of the whole question, and is, as I 
would presently show, what is intended by the said verse. 

In reference to the second ground, I have to remark that the addition 
of Api (even), which makes a considerable alteration in the sense, is en- 
20 tirely unwarranted. Eeraombering the extreme tendency of our treatise- 
writers to reconcile conilicting Smriti texts, though apparently irrecon- 
cileable, I should havo excused the introduction of that word, had it 
been done for reconciling the text in question with another which 
unambiguously contained the same prohibition. I am aware that 
SdkaVs text quoted by Nanda Pandita at page 18, line 14, may lie 
cited as one such. But that is a very unsatisfactory text, as I shall have 
occasion to remark hereafter.^ In regard to the metaphorical interpreta- 
tion made by Nanda Pandita, no authority or necessity for it has been 
shown by him. Finally, in regard to Nanda Pandita's remark regarding 
30 the woTd hhdgineya (sister's son) as an apalahshana (an illustration of 
a class), I must say that Nanda Pandita herein furnishes a vivid example 
of the way in which some writers are often found twisting words into un- 
natural meanings without any warrant whatever, and merely for the pur- 
pose of making a text conform to their own notions of D/mrma asitshould 
be. While granting that the conciseness of expression ol>served in our 
writers does sometimes require thiita meaning more comprehensive than 
its ordinary signification should be assigned to a particular word, it is still 
regarded as the primary rule of construction that the plain meaning of 
every word should be given to it, unless the context absolutely requires 
40 otherwise. The simple fact that the daughter's son and the sister^s 
son are named tog':‘tber when they are recommended for Sddras, affords 
no warrant for holding that they should bo so named together when they 


' See below p. 495. 
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are to be prohibited for the three higher classes. Nanda Pandita says 
that he considers the term hh&gineya (sister's son) as including a 
daughter's son, in order to avoid the splitting up of one text into several 
sentences. But he forgets that the splitting up of a text is not invari- 
ably a fault of construction, and has often to be adopted under particular 
circumstances. In the present instance, the facts that the adoption of a 
daughter's son or a sister's son is allowed in many parts of India, and that 
there exists a distinct Smriti text allowing the adoption of a daughter's 
son, are reasons why the text in question should be interpreted strictly, 
and why the apparent (the splitting up of one text into several 10 

sentences) should be accepted as intended by the author. To show fur- 
ther how Nanda Pandita has recklessly adopted the said mode of con- 
struction, I have only to draw the reader's attention to another interpre- 
tation which Nanda Pandita has himself put on the word in the self 
same text when he happens to quote it in an earlier part of his work, as 
laid down by Vriddha Gautama.^ He there says: 

(the term hhdgineya stands for a brother's son as well). If this 
sense be fitted to the word hhdgmeya (sister's son) in his passage at 
page 1 7, 1. 6, it will follow that according to him even a brother’s son 
should be prohibited for adoption by any of the three higher classes. 20 
This would bo evidently absurd. Again, one of the conclusions 
which he has arrived at in his comments on a text of Manu (chap. IX, 

V. 182) is that a female can adopt her sister's son.^ But in the 
alleged prohibitory text in question, the terms dauhitra (daughter's son) 
and hh&gineya (sister’s son) must necessarily be taken in reference to 
the adopting party, whether male or female ; so that if a sister's son is 
not to be adopted, he should be excluded whether he is the son of the 
sister of the adopting husband or of the adopting wife. 

In regard to the third ground I must note that the existence of a 
time-honored custom, allowing the adoption of a dauhitra (daughter's 30 
son) or bhagiueya (sister's son) is testified to in distinct terms by the 
Dvaita-Nirnaya and the Vyavahara Maydkha, and also impliedly by 
Krishna Bhato.® I have made special inquiries on the subject, and I 
have no hesitation in stating that in this presidency such adoptions are 
common, and not the slightest taint attaches to them on account of 
such relationship. 

The fourth ground is so self-evident that I need not say much in support 
thereof. But I would ask my readers to view the subject from another 
standpoint in reference to one of the two sons in question. The dauhitra 
(daughter’s son) has in ages past been always regarded as himself a son 40 

1 Sec Dat. Mlm. p. 10 1. 18. 

• See Bat. Mlm. p 10 11. 24, 25. 

* See above p. 54 1. 15 and p. 56 1. 16. 
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under certain circumatauces, viz., when the daughter (his mother) had no 
brother, and she was given in marriage under an agreement that the first 
son bom of her was to be taken by her father, as his son to perpetuate 
his own family. * The dauhitra was then called putrikdjmtra (son of the 
appointed daughter), and as such he enjoyed a rank above a* dattaka 
son.® A notable example of this usage is supplied by the Mah4bhurata. 
It is the adoption of Babhruvihana, son of Chitrdhgadd, by Chitrav^- 
“ hana, king of Manipura and Babhruvdhana's maternal grandfather.® 
Chitr^hgad^ was given in marriage to Arjuna under the above con- 
iO dition, and the son born of her succeeded her father. The commen- 
tator Nilakantha affirms the observance of this custom to this day in the 
country of Southern Kerala. He says : — fffOT- 
Translation :-^To this day is the custom of principalities 
[descending] to a putrik&putra (daughter’s son) alone observed in the Southern) Keralas. 
Even where such special circumstances do not exist, a daughter’s son 
is simply as such declared by Vishnu to be a paulra (a son's son) ; 
and this recognition of his status applies to the former as well as the 
present age.^ This past history of the dauhitra renders it unaccountable 
why by the adoption of a fanciful theory of Niyoga, &c. which is now 
20 positively illegal, he should at this time be so far degraded as , to be 
declared ineligible for adoption, and it casts a considerable^ suspicion 
over the text of Saunaka or Vriddha Gautama in question. 

Having thus attempted ^^o show that even if the above text be 
genuine, its interpretation as implying a gSuerai prohibition of the adop- 
tion of a dauhitra or hhdgineya by One of the three higher classes is not 
correct, it becomes imperative that I should give my own translation 
of the said text. Ibis as follows ; — '6ddr6s [should] adopt a daughter's 
son or a sistipr's sou; A sister's son is in some places [not adopted 
as] a son among ttte three [classes beginning} with a Brdhmana. 
30 Thus rendered, the firsts half would record a circumstance that a 
daughter's sou or a sister’s sou is the £rst eligible adoptee for a Bddra 
just as a brother's son is for the twice-born ; and the latter half would 
simply note a local custom prohibiting a sister’s son. This is the correct 
translation of the said verse, and thus rendered the teict does not lay 
down any prohibition in regard to the adoption of a daughter's son at 
all ; and in reference to a sister's son it states that the sister's son is 
prohibited in some parts of the country, thereby clearly intimating that 
excepting those parts, there is no prohibition for the adoption of a 


» See above Part I. p. 88 1, 26 and translation Part 11. p< 49 11. 33—36. 

40 * See YdjSavalkya.ch. ii vv. 128 — 232; Strange’s Hindu Law vol. II. p. 197. 

• See Mah&bh&rsta Adi Parvan, Adhydya 216, vv. 23 — 26 (Parvan I. 1. 230, p. 2). 
See Mann ch. ix. vv. 128, 129 for similar instances. 

^ See above p, 79 U. 36—48. See Manu ch. ix. vv. 133, 139. 
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Biafcer^s son in the entire country. The question whether a custom of so 
exclusive a character does exist in any part of the country, is one to be 
proved in each case by those who assert it. The correctness of my’ 
translation is supported by the following considerations : — I,, that it is 
consonant to the interpretation of the preceding lino of this same verse 
by Sahkarabhatta and Nllakantha and also to the customs affirmed by 
them to exist j II., that it is more natural than the one proposed by 
Nanda Paodita ; III., that it reconciles past history and present prac- 
tice to the text in question. 

Having disposed of Saunaka's text I now come to the second text, 10 
namely, that of Sdkala* ^ That text cannot be taken as universal autho- 
rity, first, because it has been only used by Nanda Pandita and 
Krishna Bhat^. The former no doubt uses it in support of his doctrine 
which has never been adopted by the people on this side of India ; while 
the latter quotes it as a piece of information, and as one opposed to the 
doctrine propounded and the custom found by the Bhattas. Again, 
the K4rik4s attributed to S4kala contain vratas, kintis, and allusions 
to modem forms of Vishnu worship, and these seem to stamp it as a 
very modern production not to be compared with Manu, Yama; and 
other Smritis. This seems also probable from the fact that the verse 20 
in question has not been noticed either by Vijndne4vara or by the 
Bhattas. Again, as all K^rikds generally are, this K4rika of Sakala 
must be a production not emanating from S4kala himself, but as one 
based on some work of &4kala now lost. Viewed in this light, the 
author of the Kdrikis as now found cannot claim any weight such as 
to undo a long and well established usage or custom, and supported 
by such cogent reasoning as that of Sankara Bhat^a, Nilakantha and 
others. Even an examination of his chapter on adoption shows that 
the compiler has executed the work of coihpilation rather perfunc- 
torily, for he seems to lay down his law only for the twice-born classes, SO 
and he does not contemplate adoption by Sddras at all. Moreover, this 
writer stands alone in excluding a mother's sister's son from adoption, 
and he farther does not show how he distinguishes a mother's sister's 
son from a father's sister’s son, or a mother's brother's son. 

The last matter to which I shall now allude in relation to this part of 
the subject is that of the adoption of a brother by a brother. The law 
and usage in this matter is that it is improper for a younger to adopt 
an elder brother. But it is quite proper and agreeable to law and usage 
of the country for one elder brother to adopt his younger brother as 
daitaha son, the giver being the father and mother or eiiJier of them, 40 

^ See Dr. Biihler’s remarks on the Saunaka K4rikii in the Journal, Bengal Asiatic 
Society, voL XXXV. p. 155, which with some alterations will apply to the K&rik4s of 
Sdkala as well. 
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or as Svayandatta yfloBii both tbe parents are dead. Some of the autho- 
rities on this head have been mentioned before and the rest are collect- 
ed in the note below.® Yajiiesvara ^dstri distinctly says that the elder 
brother cannot be adopted because he could not be looked upon as a son^ 
whereas the younger is so looked upon, and he is therefore a very proper 
object for adoption ; and, according to Yajnesvara, he may become 
also a Svayandatta or Kritrima son. 

Going next to the question of status, the first case for discussion is 
that of the eldest son. Can he be given ? According to Vijn^nesvara* 
10 and his followers, an eldest son should not be given agreeably to 
Manuch. 9 v. 106 ; and according to Anantadeva, Kdsfnatha Up^dhy^ya, 
and Balambhatta, be should not be given because of the text which 
runs as follows ♦ : — w ^ Translation : — The eldest son should 

not be given [in adoption]. 

This moral advice, however, has never been regarded by our courts® 
as anything more than directory ; and the community view it only as 
a moral maxim which they set aside at their pleasure. That Vijnanes- 
vara has evidently so understood this passage is shewn by tbe Yyava- 
hiira Maydkha.^ NUakanth^, however, goes beyond Vijndnesvara, and 
20 further holds that the text of Manu cited by the latter constitutes no 
prohibition at all.^ In regard to the text cited by Anantadeva, Kdsihdtha 
and BMambhatta, the facts that Vijndnesvara apparently knew no 
such text, and that Nilakantha in Lis Vyavahdra Mayukha expressly 
declares his ignorance of it,® and that it is cited by no other author, 
throw very great doubts upon its genuineness. The fact again that 
Anantadeva, Kasindtha, and Bdlambhat^ are unable to refer it to any 
particular author, lends strength to the above doubts. 

The next subject 1 have to notice is the giving in adoption of an 
only son. A precept about not giving nor receiving in adoption an 
30 only son is found in some of our Sraritis. But this, like that about the 
eldest son, has been always regarded as purely directory, or recom- 
mendatory. The usage of adopting such a son has been both ancient 


• See above pp* 474— 477- 

• YajSefSvara Putra KalpalatA, pp. 38, 39 5 Steele*8 Summary of the Lawa 

and Customs of Hindu Castes, &c. 1st ed. pp. 51, 52. 

^ Mit ch. ii.1. 55 p.l 11. 12 and 13, and translation, Stokes’ H. L. B. p. 41611. 9 — 13. 

• No author’s name is given. 

• 1. L. R. II. Cak. p. 365, Veeraper amull Filled ▼. Narrmn Pillai j 1 Strange 91, 
PerwoU JNaickit wtd anotkir v. Potierammull and others, Madras S. A. Rep. for 1851, 

40 P 254 i BUaram v. Dhonooidahre Sahye, (Hays’ Reports for 1862, p. 260 i BorradaUe^s 
Reports vol. 11. p, 85. 

• See above Part I. p. 39 11, 21 — 23 and translation, Part 11, p, 51 U. 22— 26. 

^ See above Part I. p. 32 11. 23 — 25 and translation, Part II, p. 51 U. 27—36. 

• See above p. 51 1. 29. 
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and general, and lias been followed by the preceding Governments as 
well as by our own. It has been also generally upheld by our courts. ‘ 

I should accordingly have not thought it necessary to say anything 
more about it, if it had not been for two recent judgments calling 
in question tho said usage and a long qfnd uniform current of 
judicial decisions. To this end I shall noW first examine the texts 
bearing on this subject, and show how they have been accepted 
by the people. There are two texts bearing on this subject, one of 
Vasishtha and the other of Saunaka. They are cited by the Vyava- 
hdra Maydkha, Part I., on page 40, 11. 16, 17, and page 42, 1. 10 

by tho Datbaka Mimdms4,* the Dattaka Chandrik^,^ the Samskfira- 
kaustubha,^ the Dharmasindhu,® and the Mitdkshard.^ Of these 
tho last two note only the text of Yasishtha. I maintain that 
the said texts must be regarded purely as laying down a recom- 
mendation based on obvious worldly reasons and nothing more. I 
begin with that of Saunaka. It runs as follows: — 

1 : Translation : — One having an only son should 


‘ Bombay : — 

Huebut Rao Mankar v. Qovtndrao Balvantrao Mankar, 1821, Barnard Judge, 2 
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Bin Malharrao Ranadive, 1867, Warden and Gibbs, J. J., 4 Bombay H. C. R. (A. C. 
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Forbes, J.J., 7 Bom, H. C. R. App. XXVI. 
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1 Madras H. C. R. 54 ; Veerapermall Pillay v. Narrain Pillay^ 1 Strange 91 ; S. C. 1 
Morley’s Digest page 16 para. 37 Case of (he Raja of Tanjore cited in 1 Strange 126. 

S. C. 1 Morley p. 17 para. 39 ; ArnachellumPillay v. Jyasamy Pillay, 1 Madras S. 1)., 
(1817) p- 154, Scott, Greenway, and Ogilvie ; S. C., Morley p. 17, para. 41. C. No. 11 of 36 
1849, 29th November 1861, Madras S. D. R. for 1851, p. 234, S. C. S. V. Rhetty’^s 
Rulings p. 66 ; S ingamma v. Vinjamuri Venkata Charlu^ 1868, Bittleston and Ellis, 

J. J., Madras H. C. R. 164. 
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Hanuman Tiwari v. Chirai and another^ 24th Febtuary 1879, Stuart, C. J., Pear- 
son, Spankie and Oldfield [Turner, J. dis.] Indian Law Rep., 2 Allahabad Series 164. 
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Sreemutty Joymony Dostee v. Sreemutty Sibosoondry Dossee, 1837, Ryan, C. J., 
Grant and Malkin, J. J., 1 Fulton’s Reports 75. 

• For translation, see above p. 53, 11. 11, 13, and p. 57, 11. 9 — 10 40 

^ See p. 18, 1. 24, to p. 19, 1. 7, and translation, Stokes* H. L. B. p. 571, 1. 31 

to p. 572, \. 19 (Sec IV., paras. 1 — 4). 
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^ See ch. ii., 1. 65, p. 1, 1, 12. 
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never give him in edoption ; one having several sons should give a son [in adoption] 
with every effort.^ 

Those who object to the above rendering of 5Tsf occurring in the 
first half into ^should give/ must make out why that expression is to 
be rendered h ^ must give’ in this place. For they can only do so if 
they are prepaid % to hold that a man can compel his neighbour having 
many sons to give one of them in adoption to him by a suit at law ; or 
that the word (may be done) is one that can bear being put into 
that positive shape in this instance alone. The word which occurs 
iO in the above verso is capable, indeed, of being translated severally into 
^ should bo done/ or ' must be done/ or ‘ is proper to do.’ But if it be once 
translated in one way when occurring in the first half of the verse, it 
must be translated in the same way when occurring in the latter half. 
This done, the gift of a son would, if the prohibition of an only son is to 
be regarded as peremptory, have, under particular circumstances, to be 
viewed as a peremptory command, a disobedience of which ought at the 
least to be visited with a penance. But no penance of the kind is seen 
in any of our Smritia or digests. 

There is a much stronger ground for holding that Snunaka himself 
20 regarded this precept as purely directory. In his karlkds, Saunaka has 
laid down a number of precepts positive as well as negative in refer- 
ence to adoption. The following are such precepts by Saunaka in this 
matter^: — 

(1 ) The adopting person should ask for a son ; 

(2) By the Brdhmanas, the adoption (literally reception) of a son 

should be made from amongst Sapinclas ; 

(3) In absence of him, from Asapirida8\ but from elsewhere it 

should not be made ; 

(4) In all classes it should be from amongst the [respective] 

go castes, and not from elsewhere ; 

(6) One with one son should not make a gift of a son ; 

(6) One with many sons should make the gift of a son with, every 
effort. 

All the above precepts' are equally commendatory, and there is no 
reason for holding one more obligatory than the rest. But there is 
still another argument positively showing that Saunaka himself viewed 
this matter in the light 1 am doing now. For, in reference to one alone 
out of the above precepts, viz.. No. 4, he says that its disregard would 

^ Mr. Bormdttile trantlatet the rvord i * en account of difficulty,’ instevd 
40 of * with every effort/ a« I have given above. (See Stoker* H. I<. B., p. 61, 11. 80 — 
33.) Mr. Borradaile’e translation is evidently copied from ^hat of Mr. Sutherland 
(see Stokes* H. L. B., p. 671, 11. 32 to 86). 1 have rejected this strained inter- 
pretation of the word, though it is supported by Nanda PaxKjita, because the word has 
not been so understood by any other writer. 

* Part I. i». 40. 
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work a partial disability in the tempora] status of the adopted ; 
in other words, if one of a different ciuite be adopted, he will be 
entitled only to maintenance, but his adoption stands,* The iion- 
attaOnment of any penalty in case of the disobedience of the rest 
of the precepts leads one, on the principle of e,qyre$sio unius eBt 
exclusio alteniiSj fairly to the inference that they were laid down as 
recommendations, or, if I may call them, duties of imperfect obligation, 
a disregard of which could not be taken account of by any temporal 
power. In every one of our ancient Smritis, there is a complete fusion 
of commands of perfect and commands of imperfect obligation, and this 
fact once realized, it cannot be a hard matter to draw the line of 
demarcation. An attempt to give efleet to all texts abke as though 
they were of an equally obligatory nature, would be to ignore a rule 
well known to all students of tho Hindu Dharmasiistra. 

I now pass on to the second text, namely, that of Vasishtlia. It 
runs as follows^ 

JimrfW} Sf ^ H l? Translation 

Man produced from virile seed and uterine blood proct^^ls frond his father and his 
mother as an effect [fiooi its cause]. Therefore his father and mother have power 
to give, to sell, or to abandon their son. But no one should give or receive an only 20 
son, for he saves the man [from/iu^ or hell}.** 

This text on the most approved principles of criticism must also be 
treated as a recommendatory one, inasmuch as it contains a precept 
that is intended for a certain specified purposu. It is a rule of the 
Purva Mimdmsd that all texts supported by tho assigning of a reason 
are to be deemed not as vidki but simply as ariha-vdda (recommen- 
datory), When a text is treated as an artha-vdda, it follows that it has 
no obligatory force whatever. Sahara Sv^min constructs an adhikarana 
(a topic) on this head, which he calls hetumannigadddhikaraua (a topic in 
regard to texts which contain a clause containing the reason of the pre- 80 
cepty out of five sfitras of Jaimini, ch, I., quarter II., 26 — 30, and which he 
begins as follows’ : — 3T>T %'tjJTfvr3rr?T:— 1%#’— 

JTRnT: %5[ ?????■: ilT^ S’ff Translation i—Now in regard to such 

nigada (texts) having [a clausa assigning a] reason, as * one should sacrifice by means of 
Surpa (a winnowing basket); for by means of that food is prepared,’ a doubt arises as to 
whether they are simply coinmen latory or contain a reason [making them ubligatoiy.],. 
His final reply to this query is Transla- 

tion Therefore the import of texts having a clause that contains a 


1 See Diit. Ch. p. 49 11. 1—3 and Dat. Mim. p. 18 U. 17-20. 

* The above is the reading of the Samskirakaustubha, the Dat. Ch. and the Dat. 40 

Mim. and the Calcutta Edition of Smf itis. The Maydkha reads instead 

of q* f| ^fkr, see above Part I., p. 42, 1. 6. This difference of reading U imma* 

terial for the purposes of the foUuvi'ing discussion. 

* See the Mimimsi Darilana, Bibliotheca Indica, pp. 53 to 55. 
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reason is commendation only/ This principle is made still clearer 
by ^abarasvimin in hie comments on Jaim ini’s stUra 4, of chap. I. 
quarter III, (see Minidmsii Darsana, Bib. Indie, p. 68). Kubera has 
made use of this principle for showing that in one case at least the 
text of Vasishtha in question is not peremptory. He says where the 
adopter is an uncle, an only son may be adopted though as a 
Dvijamushyayana, and holds that this may be allowed in spite of 
the said text which is apparently universal, because the extinction of 
lineage which is assigned in the text as the reason of the prohibition 
10 does not apply in the case of a Dvyamushydyana adoptee. Kubera by 
this reasoning distinctly subscribes to tho principle that the statement 
of a reason in a text controls its apparent scope and character. 
Kanda Pandita too does the same.* 

The principle being thus clear, all its consequences must follow ; 
and on the analogy of Kubera and Nanda Pandita who allow a 
JDvy&musliy&yana adoption of an only son by an uncle because the 
fear of the extinction of lineage does not in that case arise, we may 
say that an only son may be given in adoption by a father or 
mother who propose to attend to their own salvation, and that of their 
20 forefathers by either begetting another son, or adopting a son, or by 
following one of the numerous ways boforemeutioned'^ of satisfying the 
debt to the manos. I am not putting forward any imaginary contin- 
gencies ; for within my knowledge there are numerous examples of 
people having given away their only sons in adoption, and having sub- 
sequently either got legitimate sons or adopted sons on despair of beget- 
ting issue. These examples are drawn from all classes and from all 
strata of society in this Presidency.^ 

I will now shew that there are instances in the Vedas and Pur^nas of a 
violation of this alleged prohibition, and that, among the digest writers, 
30 Viju4nesvara, Srmatha Bhat^ and Jagannath have expressly stated their 
views, declaring this text to be merely commendatory. 

The first historical instance of the adoption of an only son is that of 
Bishi Atri giving away all his sons to Aurva.^ He thus made himself 

^ Dat. Mini. p. 11 11 9 — 12; and tranalation, Stokes’ H. L. B. p. 654 1. 21 to 

l>. 556 1. 2. 

* See above pages 466, 467 

® The following may be noted as historically well-known cases of the adoption of 
an only son : — Sbahaji, son of Maharaja Pratip Simha (Sattara) ; H. H. Sivajx 
Maharaja (Kolhapur), the reigning prince ia an only son ; so was his adopting father 
40 H, H. Rajaram Maharaja, who died at Florence, and who was moreover a sister’s son ; 
and his father afterwards adopted a son with the sanction of the British Government. 
Several cases amongst the well-knov^n Purandares of Sfiswad, Bahiropant Pingley, the 
last Peshwa of the Satara llajas, the late Chief of Bhore, and scorea of other exAmpIes 
are available. 

* See above page 465, 
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sonlesa and broke througb the above precept. Again, as described in 
the Kdlikd Purfina, the adoption of the son of Bhairava by Vetala is 
another example. This is explained away by some writers as being an 
instance of the Dvydmushydyana form of adoption, and as not affecting 
V.asishtha^s general precept.^ But this explanation is unsatisfactory. 
For, even granting that Suvesa, the son of Bhairava, was a Dvyd^ 
hiuskydyana, the text of Vasishtba under consideration makes no such 
distinction, and lays down its precept in general terms, that an only son 
should neither be given nor received. If therefore giving and receiving 
is as necessary in the Dvydmashydyana adoption as it is in the Kevala 10 
(simple or absolute) adoption, (and this necessity of the gift and accept- 
ance is conveyed by the word daMaJea itself), then it appears to mo to 
be a simple trifling with language to say that a gift and acceptance of 
an only son, be it of any kind, has, as a matter of history, taken place, 
and yet the text has remained unviolated. The next instance I cite 
is that from the Devi Bhdgavata'^ of the sale of his only son Rohita 
or Rohitiisya by Harischandra, a king of the solar dynasty. This 
instance, although that of the sale of an only son, is quite in point, 
because sale according to Hindu law involves gift and acceptance 
as much as any charitable gift/ and because the prohibition of the 20 
gift of an only son is introduced as an exception to the early part 
of the text, which in general terms asserts the parents power over the 
sons in respect of gift in adoption, sale, or abandonment. If sale involves 
a gift, and if that gift is prohibited in respect of an only son, it seems 
inevitable that the sale of an only son should, under the said text, bo 
considered as much prohibited as his gift in adoption.'* 

I shall now give the views of Sanskrita digest-writers on this sub- 
ject. The Dattaka Nirnaya of Srin^tha Bhatta quoting Vasishtha^s text 
in question says in reference to its prohibition of the gift of an only 
son as follows W J :~-Transla- SO 

tion : — Here the prohibition of the gift of an only son [is made] to 
show the sin [which its violation involves] and not the invalidity of the 
gift [itself]. 

Jaganndtha says in reference to this text that though the acceptance 
of ail only son is prohibited, this does not invalidate the adoption of 
such a son actually given.'^^ Last of all, Vijnane^vara says the same 
thing. I will here extract the major portion of his comments on the 


^ See Bat. Mim. page 12, and Dat. Ch. pp. 50, 51. 

* See Skandha VIL, chs. 20—22. 

> Mit^ksharli ch. ii. leaf 48, p. 1, 1. 8 j 1 Strange’s H. L. 19. 40 

* See the obiervations of the Prak^Sa noted tn Jaganuatha’s Digeet, vol. IL 

p, 387. 

® See Colehrooke’s Translation, vol. II. pp. 387, 888. 
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Utter line of chap. II. v. 130 where Ydjfiavalkya defines an adopted 
son. They run as follows : — 

‘ ' jn^rr iT#3ir«rr firf^ a fw 2?r: 

Wf > 15 : ftm ?r TWfrf pjJTnrft- illRr^pf h cf?r »?Tq- 

sr nfirw;! avr ir^: jCt jt sq; ^ jt 

qfirff.jrr>n=i, I fniRSTpicffift h sr^nT.^T »Tq^ rit 

S^qfqrn;. " 

Translation : — He who is given by bis mother with herhusbantVs consent, w'hile her 
busbnnd is absent or [without his asspnt] after her husband’s decease, or who is given 
10 by his father, or by both, being of the same class with tlie person to whom he is given* 
becomes his dattaka (adopted) son. Thus Manu (chap. IX. v. 168) says : *‘He whom 
his father or mother affectionately gives to another as his son, being alike (by class) and 
in a time of distress, c.mfirraiMg the gift wtih water is called an adopted son.” 

By specifying distress, [it is intimated that the son] should not be given unless there 
be distress. This prohibition regards the man [and not the act of adoption.]^ So an 
only son should not be given.* For Vasishfcha ordains ‘ Let no man give or accept an 
only son.’ Nor, though a numerous progeny exist, should an eldest son be given ; 
for he chiefly fulfils the office of a son, as is shown by the following text, “By the 
eldest son, as soon as born, a man becomes the father of male issue.” 

20 Hei-fi in reference to the injunction of Manu chap. IX. v. 168 that a 
Bon should not be given in adoption except in distress, Vijhdnesvara 
says which has been translated by Colebrooke as follows : — 

“This prohibition regards the giver [not the taker], This rendering, 
though sufficient to show that a violation of the precept contained in 
the passage will not invalidate the adoption made, is inaccurate, and 
has led to much misconception on the subject. Some of Mr. Cole- 
brooke's readers, seeing that the violation of one precept, viz,, that 
about the non-gift of a son except in distress, was considered allowable, 
because, as they thought, the precept respected the giver alone, have 
30 been led to infer that in the case of another precept, which respects 
both the giver and the taker, no such violation could be allowed. But 
nothing could have been further from Vijnduesvara’s mind when writing 
the above line ; for as one deeply versed in Hindu Dharmasdstra, he 
knew full well that the questions of the invalidity of an act, and the moral 
sin attaching to the doer on account of that act, were independent of 
each other. He also knew that the prohibition of the gift of a thing 
implied the prohibition of its acceptance, even if such pi'ohibition were 
not expressly laid down. This has been declared by Nanda Pandita 


* Colebrooke renders by • this prohibition regards the giver [not the 

40 taker.]’ This is the apparent sense of the passage. 1 have given the correct ren- 
dering above, and my grounds for it will be given further on. 

• Colebrooke uses the words * must not be given* here for the Sanskrit words •» 
which he himself in the next following sentence translates by * should not be given. 
This differenee in the rendering of one and the same expression is unwarrantable, and 
has misled some^ Mr. Colebrooke’s readers into wrong conclusions. 
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himself in reference to the aforementioned* text of Saunaka prohibiting 
the gift in adoption of an only son. He says : — 

Translation : — “ Since the word d^na (gift) 
means the establishing another’s property after the previous extinction 
of one’s own : and since another’s property cannot be established 
without his acceptance, that [acceptance] too is condemned. Thus, a 
prohibition likewise against acceptance is established by that very 
[text].”* It would accordingly not be doing any credit to Vijndnes- 
vara’s acumen to say that the antithesis he contemplated in the said 10 
line, was between the giver and the taker. The real antithesis contem- 
plated by him has been brought out by the Mayukha in its extract of 
this line of Vijiidnesvara. Tho Maydkha says ; — 

Translation : — ^ Vijndnesvara says this prohibition 
is for the man alone, i. e is piirusliartha (affecting the doer), and not 
hratvartha (affecting the rite).’ This interpretation gives the words 
of Vijhanesvara their real significance, and shews that the word (of 
the giver) as used by him here is of generic import, and stands for the 
doer of an act or acts in reference to which this remark may bo made. 

It is necessary to treat tho word fTR: (of the giver) as (illustra- 20 

tive) as our writers would say ; for Vijnauesvara intends that his remark 
(this prohibition regards the man) should be understood 
to apply to the two prohibitions that follow, viz., that in reference to an 
only son and that in reference to the eldest son. It is on this hypothesis 
alone that we can explain Nilakantba’s remark that Vijndnes vara consi- 
ders the prohibition about the eldest son as regarding the man alone, 
and not the act.^ And it appears that the use of tho word (likesviso) 
by Vijnauesvara before his passages containing the said two prohibitions 
would demand that Vijudnesvara should be understood as applying his 
remark made in reference to the first precept to the two precepts that 30 
follow. Now the intermediate precept, viz., that about the only son 
expressly referring to the giver and the taker, it will be hard to apply 
to it a remark which literally refers to the giver alone, unless the word 
^giver’ in the remark was interpreted as above explained. 

' See afiove pp. 497, 498, where it is quoted. 

* See Dat, Mim. p. 19 11. 2 — 4. 

* Mr. Sutherland trnnslatea hy " (Saunaka) implies this also in his 

text in question.” (See Stokes’ H. L. B. p. 572 ll. 5 — 9.) This is incorrect : tarn (that) 
in Sanskrit refers to pratigraha (acceptance) and dJeskipoti means ‘ condemns,’ Mr. 
Sutherland’s translation does not bring out the sense of both these words, and gives 40 
something as their translation, which makes the passage look either unmeaning or 
tautological. 

* See above Part I. p. 39 11. 9, 10. 

* See above Part I. p. 39 11. 22, 23 aud translation Part IL 
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The result of tho above interpretation of Vijn^nesvara's passage on. 
adoption is that he considers all the prohibitions he notes in reference 
to that subject as purushdrtha (referring to tho doer.) What the dis- 
tinction be tween a and /cm/rar/Zi ft commandments iSj Vijn^- 

nesvara himself has told us in his disquisition on the nature of property 
(seeMit. chap. It. l. 46 p. 2 11. 5 — 11 and its translation by Colebrooke 
c*hap. I. Sec. I. para. 10 Stokes’ H. L. B. pp. 368, 369). Vijn^nesvara was 
there concerned with the text of Gautama, which lays down the different 
ways of acquiring property proper to different classes.,^ In reference 
10 to this text, he discusses the question whether the enumeration of 
the ways of acquiring property is intended to exclude property in 
things acquired by ways other than those enumerated. Ho concludes 
by saying that the rule contained in tho text being purushdrtha, 
a breach thereof involves the man in sin, but cannot prevent property 
arising in things acquired by sinful ways recognized by tho people 
though not laid down by the text. Similarly in the present instance^ 
the directions of Smriti-writers as to how the adoption should be 
made are simply purashdrtha, and their breach will not affect the vali- 
dity of an adoption once made. And Vijudnesvara confirms this con- 
20 elusion by his interpretation of those three texts that he has cited on 
the subject. 

The following passage from the Nirnayasindhu^ will show that though 
an act be reprobated by the Sdstras, yet its performance when com- 
plete cannot fail to produce its natural consequences. It runs as 
follows : — 

‘ 3 % 1 1 ^ Jiror- 

mi 

Translation ; — A Brdhmana who for a money gift performs a sacrifice 
30 on behalf of a Sudra shall become a Sddra, while tho Sddra will become a 
Brdhmana. Mddhavachdrya commenting on this says : Uhat Brdhmana 
who receiving presents from a Sddra sacrifices his offerings by means 
of Vedic for the accomplishment of Sdnti (the appeasement of 

evil influences) and Pushti (prosperity) becomes himself sinful. The 
Sddra on the other hand does obtain the fruit of that sacrifice.^ The 
text of Pardsara contained in this passage is cited by Nilakantha in his 
Vyavahdra Maydkha fsee Part I, page 42 11. 2 — 3 and translation. Part 
II. p. 66, 1.10 to p. 57, 1.8). 

It is sometimes said that the prohibition about an only son deserves 
40 to be distinguished from other prohibitions, because the breach of tho 


^ See above Part I. p. 30 11. 27, 28. 

“ See Nirnayasindhu Parichchheda iii, Ist half 1. 9, p, 2, 11. 9 to II. 
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former is declared by Vasisbtha to affect injuriously the interests of the 
ancestors while the other prohibitions refer only to parties ^o the 
act of adoption. This distinction is without a difference, for if a man 
can jeopardize the interests of his ancestors by prohibiting his wife 
from adoption/ w^’y can he not do the same while alive by giving 
away hi^ only son ? 

Having briefly discussed the Sanskrita texts and digests on this 
point, I now pass to English writers. I naturally begin with Sir T. 
Strange. He thus* refers to the case of the adoption of an only son : — 
Such are, in tlu8 respect, the restrictions inculcated, but not always enforced ; 10 
since, as in other instances, so with regard to both these prohibitions respecting an 
eldest and an only son, where they most strictly apply, they are directory only ; 
and an adoption of either, however blameahle in the giver, would nevertheless, to 
every legal purpose, be good ; according to the maxim of the civil law, prevailing per- 
haps in no code more than in that of the llindoos, /ac/awt valets quod fieri non debuit.^* 

This is consonant to the daily practice and the usages of the people. 

In voL II. there is a note by Mr. Colcbrooke at p. 109 to say that the 
absolute gift of such a son is forbidden. Beyond tho two texts above 
quoted there is no authority for this statement, and Mr. Colebrooke’s 
translation in two different ways of Vijnauesvara’s word (not fib to 20 
be given) occurring twice in one and the same passage is wrong,’ and 
probably has misled Mr. Colcbrooke himself. The Sanskrit is not capa- 
ble of two renderings, and yet he says in regard to the eldest son that 
he should not be given, and iri' regard to tho onl^ son that ho must 
not bo given. A fruitful parent of disputes ! Mr. Ellises note'*' discusses 
the same case, and comes to the following conclusion ; — 

“The point is scarcely worth further discussion, the undoubted law in this, as in all 
other cases of adoption, marriage, &c. being that if the act be duly comj>leted, it can- 
not be reversed.” 

Colebrooke’ thus translates Jagannatha's comments respecting tho 30 
validity of an adoption so made : — 

Let no man accept an only son, because ho should not do that 
whereby the family of the natural father becomes extinct, but this does 
not invalidate tho adoption of such a son actually given to him, ^ 

Mr. W. H. Macnaughten speaking of tho precept againsb the adoption 
of the eldest or the only son observes*^ : — 

“ But this is an injunction rather against the giving than the receiving an only or 
elder son in adoption, and the transfer having been once made, it cannot be annulled. 

^ See 7 Bombay IL C, R. App. p. 1. . 

* Strange 11. L. p. 87. ' 

» See Stokes’ II. L. B. p. 416, lines 6 and 9. 

* Strange II, L. pp. 107 — 108. 

® Colebrooke’s Digest of Hindu Law, voL II., pp. 387» 388 : 3rd^ edition. 

» Principles of Hindu Law by W. H. Macnaughten, vol. I. p. 67, note. 
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This seems but reasonable^ considering that the adoption having once been made, the 
boy ipso facto loses all claim to the property of his natural family. See Bombay 
Reports, case of Huebut Raoe. Govind Rao, vol. II. page 76 ; also Elem. Hin. Law 
App. pp. 82, 83.*' 

In vol. II. of the same work* are two Bengal cases, which have been 
sometimes used against such adoptions. The only authority on which 
they rest is the text of Vasishtha ) which has not been 

correctly rendered, and of which the most has been made by Nanda 
Pandita and Kubera. The note beginning at p. 178 is incorrect : By 

10 him who has one son only, the gift of that son is not legal.’' This 
translation of is wrong. It should be — " By 

one having an only son, the gift of a son should not be made.” Again, 
tho words “ on account of difficulty” in the last line of the same page 
are not correct. The phrase is nwtr*. which means by [every] effort.” 
Tho rest of Saunaka’s text likewise is not well rendered. Again, tho 
author of Vaijayanti and Dattaka Mfm^msd is one and the same, namely, 
Nanda Pandita ; and in no place has Nanda Pandita or any of the above 
authors maintained that such an adoption, if made, would be void. 
Mr. Steele says that an only son may 'be adopted with the concur- 
20 rence of both parties.”^ 

Mr. Mayne has well summed up the cases on this subject.^ And 
when he is supplied with correct translations of the several texts, and 
an ampler account of our usages, he will have proper materials with 
which to work. I think the subject of Dvyamushyayana adoption, 
which is commented on by our digest-writers, has ‘been a great 
stumbling-block in this discussion. That the digests do contain reference 
to the Dvyamushydyana adoption there is no doubt. But the only 
Pur^nic instance of Bhairava and Vetala having a sou in common is 
always dwelt on, and there is no other example of the kind ever men- 
30 tioned, nor ia one available as I am now able to say after an enquiry 
extending over a series of years. The result is that the conclusion 
arrived at by the Madras Sadr Court appears to me to be correct — 
namely, that the Dvydmushy^yana form of adoption is not recognised 
in this age.'^ At any rate, whatever may be the theory, it is so in 
practice. Mr. Mayne is, I think, naturally led to some of his conclu- 
sions by this obsolete form of adoption. Further, he is not correct 
in saying that in the matter of the adoption of an only son, in 


' Pages 178, 179. 

‘ Summary of the Law and Customs of Hindu Castes, 1827 ; p. 184. And he also 
40 says (p. 63) that whenever such an adoptiou is made, it cannot be annulled after it has 
been duly performed. 

® Hindu Law and Usage, sections 126 — 134. 

Annamala Auchy v. Mungalum and others, 23rd March 1859, Madras S. X). A. 
Rep. p 81, llo-nper. Strange, Phillips. 
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Western India^ there is very little authority either way,^ 1 have cited 
several published cases decided between 1821 to 1868 ; and adduced 
the authority of digest- writers to show that such an adoption is 
perfectly valid. The case alluded to^ by him is no authority at all. Sir 
J. Arnould's remark is, as Mr. Mayne’ observes, a mere obiter dictum,, 
and further it ignores a course of decisions of the Bombay Sadr Diwfini 
Adalat and the High Court for 48 years, and the usages of the people. 

Sir Joseph Amould was not acquainted with Sanskrit, and could not 
have referred to original authorities. But instead of at once going 
to Bengal — the law of which on this subject is in many respects quite XO 
opposed to the law of Bombay — he should have gone to Madras for 
information. Mr. Mayne then alludes to Sir F. Macnaughten, who has 
quoted Srindtha Bhat^,^ a high authority directly in favor of this kind 
of adoption ; but he says nothing about this in his conclusions. Sir P. 
Macnaughten did not know our digests, nor the fact that there were means 
of salvation other than the adoption of a son open to a Hindu ; nor does 
he appear to have had any notion of our Miradmsd doctrines or of country 
usages. He gives his rules for Bengal as he deduces them. He attacks 
the Pandits of Poona/ Bombay, and in fact all over the country, as if 
whenever they came near courts of justice, they were at once tainted 20 
with corruption.^ It is evident ho did not know Sanskrit; whence he 
obtained his information I do not know, and to what tests it was sub- 
mitted, is. not very clear; but I am constrained to say with regret that 
a work like this, redolent of violent prejudice and preconceptions, is 
not at all calculated to produce conviction ; and that, I apprehend, is the 
aim of all works of an argumentative character. To return to the argu- 
ment : the breach of a precept against adoption of an only son may 
produce sin — aye deep sin, but does it render such an adoption a 
nullity if once effected ? This is the point, and those who argue that it 
does so, are, in my opinion, confounding what is nothing more than a 30 
moral obligation with another and a different thing, viz., an absolute 
legal prohibition. 

Jimutavahana premising certain texts of Vydsa and N^rada which 
prohibit an alienation of immoveable property by one coparcener without 
the consent of the rest, says : — 

^ =T 5 Translation 

Thus the effecting of gift or sale being prohibited, if they should [still] 


^ Section 127, p. 118. 

• Bhdskar Trimbak Achdrya\ v. Mahadev Rdmji and others, 6 Bombay II, C. B. • 

(O. C.) p. 4. 40 

® Section 132, p. 121. 

* Sir F. Macnaughten, p. 126. 

» Pages 148, 190. 191, 208, 224, &c. 

« See his Dayabhaga, p. 60. 
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be effected there would be the transgression of avldhi (command) ; but 
tkere could be no invalidity of gift and the like [already accomplished], 
for a thing cannot have its nature changed by even a hundred texts. 

'In respect of marriages completed in contravention of the rule 
about tlio Sapinda relationship, and the sameness of gotra or pravara, 
it is laid down that though the bride so wedded cannot be the wife of 
the bridegroom for any conjugal or religious purposes, yet the cero- 
monios of inarriago being complete, she cannot be wedded by another, 
and must be maintained by the bridegroom wdiom she has married. 
][Q (See Nirnayasindhu, pari, iii, 1st half, 1. 30, p. 2, 11. 5 — 8, and Dharma- 
sindhu, iii, 1st half, 1. 57, p. 1, 11. 4 — 9.) 

Again, those who hold that the doctrine of factum valet cannot 
be invoked to uphold acts done in contravention of texts will be 
surprized to find that a bride once married to an impotent individual 
is not friio to marry another, and must look for maintenance to the 
family of that husband.^ 

It has been declared in the Purdnas that while in the past ages an 
act mentally done was irrevocable, the present Kail ago enjoys the 
privilege of irrevocability attaching only to such acts as liavo boon 
20 formally gone through. Thus Sdvitrfs choice of Satyavat for her 
husband was irrevocable, though actual marriage had not taken place. - 
In the present age marriage when once performed would bo irre- 
vocable, at all events in the higher classes. 

In respect to the subject of adoption, the applicability of the prin- 
ciple ^‘factum \’aleP’ has been expressly laid down by Sir T. Strange 
(vol. I. p. 87), by Mr. Colebrooko" (see Strange H. L. vol. XL p. 120), 
by Mr. Ellis^ (Strange H. L. vol. II, p. 120), and by Mr. Steele (p. 53). 

The observance of it in practice has also been testified^' to by the 
Poona Sastrfs in 1852 A. C. in the document which 1 have above 
30 published. 

• The next subject for consideration is what ceremonies are necessary 
for adoption. There is much diversity of statement on this subject; 
but the bettor opinion seems to be that nothing beyond the giving and 

^ Sec Yajnavalkya ch. ii., v. 142. 

* See Mahabharata Vanajmrva cha. 293—299. 

* I append the notes of Colebrooke and Ellis for easy reference. 

Extracts of Colebrooke s and Ellis's Statements onfactxm valet (2 Strange\2(S). 

“The adoption being complete, it cannot be annulled. An adopted son may be 
diainlierited for like reasons as the legitimate son. (Mit^ksh, on Inh. chap. II. 
40 sect, X,) but he cannot forfeit the relation of son.” — Colebrooke. 

“ Certainly : — however defective the ceremony, and however small in consequence the 
spiritual benefit, the act of adoption cannot be set aside on any account whatever; 
ii fortiori, not on account of any informality.”— iiWis. 

* See above p. 47711. 20, 21. 
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taking is necessary to constitute a valid adoption. I shall briefly state 
what has been said in favour of and against this proposition. 

Mr. Sutherland considers the performance of rites laid down by 
Saunaka, Baudhayaua and Vasishtha so imperative, that a neglect of 
tliom would work a partial disability to the extent of succession.* Ho 
cites the Dattaka Mimdinsd (p. 29, translation sec. V. paras. 45, 56) and 
Dattaka Chandrika p. 62 (translation sec. II. para. 1 7) and p. 65 
(translation sec. VI. para. 3). 

Mr. Justice Strange considers the performance of ceremonies neces- 
sary for tho three liiglior castes (see p. 27 para. 107). 19 

The Dhaririasindhu considers the ritual essential ; but ho notes tho 
practice to tbe contrary.'^ 

Against tlieso are arrayed Sir Thomas Strange — (vul. I. pp. 93 — 97), 
Mr. Steele (pp. 52, 53, 185, 180), the Dvaitanirnaya (sec above Parti, 
p. 41 11. 21 — 23 translation. Part II. p. 55 11. 39 — 42), Jagannaiha’s 
Vivada Bhahgarnava (Colebrooko^s translation, yol. II. pp. 389, 390). 
The Samskiii’akaiistubha does not liaise this (piestion s})ecifically ; but in 
reference to the question of succession of an adopted sun on tho birth of 
a legitimate brother, it quotes from the Vidhanamahl those texts wliich 
Nanda Ikindita and Kubera referring them to Mauu construe as general- 20 
ly dis({ualilying from inheritance a son adopted without tlic due 
performance of tho ritual. The Samsklirakaustubha shows that those 
texts rofor to tho case of an adopted son who has got a legitimate brother 
subsequent to his adoption.^ 3^ho Laugakshibhaskara goes into this 
question very elaborately, and comes to the (inclusion that the llama 
(sacrifice) or any other ceremonies beyond giving and taking are not 
essential for any of tho four classes. A decision to the same effect 
has boon piisscal by the High Court of Madras in Singamrna v, Yeiikata- 
charlii (IV. M. ii. C. R. p. 165). 

There are other minor points in regard to adoption ; these I must 30 
pass over for tho present. 

I shall now make a few brief remarks on decided cases. Tho first 
Calcutta case against the adoption of an only son which I shall notico 
is that ol 11(1 ja Upend ra Lai Roy y. Srhnati Rani Pra«annamayi,* 
The decision is passed on the meaning of Vasiahtha's text^ above 
cited ; and on the analogy of a widow being unable to adopt without 
the assent of tho husband. I am sorry there is no explanation of tho 
terms religious and legal injunctions^^ which tho judgment uses. The 

^ See his Synapsis Head Third, particularly para, 4. 

* Pan. iii. ist halfl. 13 p. 211. 6-8. 

« Sec 1. 4.0 p. 2 ]. 9 to 1. 50 p. 1 1. G. 

• 1 Bengal Law Rep. (A. C.) 223. 

® Vasishtha ^r<3[ ^ I? | 
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distinction betvireen tbo act and the doer is not at all dwelt upon^ nor is 
the Mini6ms6 doctrine in that matter explained, and the sin of the 
extinction of lineage seems to have swayed the decision. Not 
one of the large number of authorities, digests and cases (except one 
Madras case) available is noticed or discussed. It is said that a widow 
or woman cannot adopt without the husband^s assent ; similarly it is 
urged an only son cannot be given. In the first place, I cannot 
see the analogy; and, in the next place, I maintain that the 
woman can adopt, and her power to do this is admitted at least in this 
10 presidency. The next ground is ^Hhe want of dominion^' over the son; 
but this is opposed to authority.^ No digests are noticed, except 
Dattaka Miradmsa and the Dattaka Chandrikd ; and the two cases from 
Mr. W. Macnaughten^s second volume which are mentioned give no 
reasons ; and they rest moreover on the authority of Nanda Pandita 
alone. 

The next case I shall notice is that of Maniclc Chunder Butt v. 
Bhuggohutty Bossee.^ To follow Mr. Justice Markby, what is to be 
considered is — (1) the language of the text, (2) the comments thereon, 
and (3) decided cases. To call the text itself a prohibitory one is beg- 
20 question. The case does not consider whether the text is an 

arthavdda or Vidhi, and if the latter, whether it will affect the Kratu 
(act) or merely subject the Kartri (doer) to a penalty. The text about 
the eldest son is considered permissive, and about the only son manda- 
tory. Upon what principle of the Mimdmsd the distinction is founded 
it is not easy to see and none is shown. The texts are as under : — 
[About an only son.] 

11 Translation :-^By one having an only 
son, the gift of a son should never be made. 

[About the eldest son.] 

3 Q ^ il Translation : — An eldest son should not be given. 

The one is ^ should not be made,^ the other ^ should not be given. ^ No 
distinction can here be found in the language. And yet the court has 
made the distinction.’ Again, only one digest- writer — namely, Jagan- 
n^tha — is noticed, but dissented from — no reasons being assigned 
for the dissent. The Maydkha and Balambhato are not noticed; nor 
are there any sufficient reasons assigned for setting aside Srindtha 
Bhatta. The mistake in Mr, Colebrooke's translation in not using 
should’ ^ in translating the same word on both occasions, but in one 
place using ^ musP instead, has not been presented to the court, nor has 

40 ^ Mit^kshar^, chap. ii. 1. 70 p. 2 ; Vlramitrodaya, 1. 175 p. 1 1. 16 ; and Nirnaya- 

smdhu Pari. iii. 1. 10 p. 1. 

» Indian Law Rep. 3 Cal. Ser, 443. 

* See Ind. Law Rep. 2 Cal. Ser. 3C5. 
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the note in 1 Macnaughten 67 been discussed. None of the Bombay 
cases except one in the fourth volume Bom. H. C. Reports are noticed 
at all. Unless Mr. Justice Mark by is a Sanskrit scholar, his reason 
for rejecting Srin^tha Bhatta is inexplicable. If a Brahmana perform 
a Vedic Yajha for a Sddra, he commits a heinous sin greater than that 
of extinction of lineage, and he may suffer for the sin. Similarly does 
a Sddra incur sin in performing a Yajna (sacrifice), for he is prohibited 
from performing it (see Sddra Kamaldkara 1. 1). But the Yajna actually 
performed is good notwithstanding. The authority of Mr. Colebrooke 
at p. 107 vol. II. Strangers Hindu Law is based on the wrong use of the 10 
word ^^must'^ (Stokes’ H. L. B. p. 416, 1. 6). 

The next is a Bombay case (Lakshmappa w • Eamava and others) 
decided at the end of 1875, but one of tho judgments in which was pub- 
lished in 1879. In this case the point for decision was — whether the 
adoption of a Sddra after his marriage was valid. Mr. Justice Ndnabhai 
Haridas held that it was so, and so are clearly the authorities. Tho next 
judgment is by his Lordship the Chief Justice, and it lays down 
that — 

“ A gift by a Hindu widow, of her deceased husband^s only son, is invalid in the 
absence of an express authority conferred upon her by him during his lifetime. Such 20 
an adoption, being nill and void ad intVio, cannot be supported by the maxim quod 
fieri non debuit factum valet” 

Further, the father’s power of giving away his only son is questioned 
in the same judgment, although no decision on that point is pronounced. 

It may be mentioned that neither of the two above points was before 
tbe court for a decision, and that tho fact that the plaintiff was the only 
son of his natural father was assumed and had not been found ; so that 
it may be said that the judgment on these points is an obiter dictum. 

As such, however, it is against the course of decisions from 1821. The 
first remark that occurs in reference to it is that Mr, Oolebrooke’s 30 
mistake in regard to the translation of the words (should not be 

given) does not seem to have boon brought to the court’s notice. 
There is no waTrant for translating tho same words by two different 
renderings such as " must not” and should not.” With all deference 
therefore to Mr. Colebrooke’s learning, his translation is clearly wrong. ^ 

As regards the Vyavahdra Mayukha, it is said that it supports the 
distinction taken by Mr. Colebrooke in so far as it abstains from attach- 
ing to the prohibition about an only son that remark which it is said to 
have made on noticing the prohibition about tho eldest son. This 
reasoning is unsound, as it does not correctly represent the general 40 
tenor of Nilakantha’s remarks. On the subject of adoption, NUakantha 
commences with the text of Manu (ch. IX. v. 168) which Vynitnesvara 

^ See XII, Bombay H. C. R. p. 36t. 

“ Sec above pp. 502, 510. 
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notices in his comments on Yajnavalkya chap. II. v. 130.* Tlien 
out of the three Prafiahedh as { prohibitions) mentionedby Vijfi^nes- 
vara after the above text of Manu, viz., (1.) that about the giving of a son 
except in distress ; (II.) that about an only son ; and (III.) that about the 
eldest son, Nilakantha notices only the first and the last, because Vijn^- 
nesvara’s remarks in reference thereto did not meet with bis approval, and 
he wanted to dissent from Vijudnesmra on those points. Then, discussing 
the question as to whether a daughter could bo adopted or not, Nilakantha 
passes to another head, viz., the WT (the manner of the adoption 

10 of a son), and it is under this head that he cites ^aunaka^s and Vasishtha’s 
texts about an only son without making any remark thereon. This being 
so, it is not correct to attril^ute to Nilakantha the remark on the pro- 
hibition of the eldest son that such prohibition refers to the giver and not 
to the taker (note that this remark on the said prohibition has been 
expressly cited by Nilakantha as one made by Vijnanesvara), and 
secondly, it is incorrect to ground the inference drawm on Nilakaniha^s 
silence in respect to the only son. As already shown, Nilakantha 
understood Vijnanesvara as repeating his remark 'this prohibition 
applies to the giver alone, ^ after all the three prohibitions noted by him, 
20iuoliiding that about an only son. Having so understood him, if Nila- 
kantha rejects that remark in reference to the first and third prohibi- 
tions, and says nothing about it in reference to the second prohibi- 
tion, viz., that about an only son, the indisputable inference from his 
silence is that ho accepted Vijn^nesvara's remark in reference to an 
only son. It is said Nilakantha was ' challenged^ expressly to make 
the remark by a text of Yasishtha. I do not see how he was, particu- 
larly as the text in question could and ought to bo construed as direc- 
tory and not imperative, as I have already shown. Again, it is probably 
by an oversight that the prohibition about the eldest son has been 
30 referred to Saunaka, who says nothing of the kind. But it serves to 
increase the confusion. The value of the Dattaka Mimdm'sd and 
Chandrika I have discussed before ; but there is no " strong'* 
condemnation of such an adoption in sec. IV. paras. 3, 6, and 8. 
The Mitdkshara contains no such absolute prohibition as is hero 
stated. The passage appears to have been misunderstood, as well 
as Mayukha*8 remark, which, as has been already observed, makes 
the matter still clearer. The Dattaka Mimams^ has never been 
such an authority in this presidency as it is now stated to be.^ It does 
JEK^^uiate the cseremonies of the people, and it is an importation from 
40 the pwifinewBL I cannot also understand what it is that 

^ See the operative portion of the comment extracted above at p. 502. 

• Sec also Journal Asiatic Society of Bengal, 1866, Part I, p, 164 ; Sir W. Mac- 
naugliten’s Elem. H. L., vol. 1 p. 74, 
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constitutes Mr. Sutherland an expert on the subject of adoption. He 
has ^anslated two treatises, it is true, but these require revision, 
an^Wen on Bengal questions the translation is admitted to be imper- 

^ Mr. Colebrooke’s opinion, as I have already shown, is also 
founded on " the incorrect translation of the words =T In regard to 
the character of the Report of tho late Sadr Dowani Adalat I would 
not constitute myself a critic, but it strikes me that if the Re- 
ports were badly selected, and even if the court was nob strongly 
constituted/' those circumstances do not afford sufficient reason for 
overturning a course of decisions extending over at least fifty-nine 10 
years, a course too which was in conformity to the law and usages of the 
country as understood and expounded by former governments. There 
is no decision whereby the gift by C of tho child of A and B without 
their knowledge or consent has ever been sanctioned by the courts or 
by tho people, so far as can be ascertained. As regards the Vyavasthds 
mentioned at page 390 very little can be gathered from the extracts 
given. 

The conclusion in regard to cases applicable to this side of India to 
which I have arrived on this subject may be well stated in the words 
of the last Full Bench decision of the High Court at Allahabad, from 20 
whose judgment in Hantman Tewari v. Ohimi, the following is an 
extract^ : — 

The High Courts of Calcutta, Madras, and Bombay have all ruled 
in favour of the doctrine of factum valet. In the Calcutta Court Sir 
Edward Ryan, C. J., in delivering judgment in Srecrnuttif Joymony 
Bosses Y. Sreomutty Sibosoondry Bosses , (1) said: Tho adoption oT an 
only son is no doubt blameable by Hindu law, but when done it is 
valid. In Bombay the question was distinctly raised in tho case of 
Baje VayanJeatrao Anandrao NimhaJkar v. Jayantrao, (2) before Warden 
and Gibbs, J. J., who were both of opinion that the adoption of an only 30 
son having once taken place, and the requisite ceremonies having been 
duly performed, cannot be setaside. Gibbs, J., in delivering his judg- 
ment, said : The rulings of this Court, as shown from 2 Borr. p. 83, 
downwards, as also of the Calcutta Court, have been that an adoption 
once made cannot be set aside. If the adopted be not a proper person, 
the sin lies on the giver and receiver alone, but the adoption must stand. 

In the High Court of Madras the same doctrine was approved and ap- 
plied in the case of Ohinna Oaundan v. Kumar a Oaundan, (3) before 
Scotland, C. J., and Freret, ,J. In delivering judgment, Scotland, C. 
went carefully through all the authorities, concluding thus : ^ On the 40 

^ See the decision of Mr. Justice Prinsep in Ray huba Nund Boss v. Sadhuckurn 
Doss, 4 Indian Law Report., Cal. Krie. 431. 

* Ind^n L. R. II. (Allah. Ser.) 161. 
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whole the case {l.e, the validity of such an adoption) is concluded by 
authority;; but I must say, with all possible respect for Mr. Justice 
Strange, that upon principle and reason I should have felt myself 
bound to decide the point in the same way.' This appears to be the 
Madras case alluded to in the judgment of Mr. Justice Mitter in the 
Calcutta case I have referred to. In a subsequent Madras case, 8in^ 
gamma v. Vmjamura Venlcatacharlu j{i) before Bittleston and Ellis, J. J.^ 
the law laid down by Scotland, C. J., was carefully considered and 
distinctly approved, and it appears to me to be sound and worthy of 
10 acceptance by us.” 

To the above, must be added the following most important observa- 
tions of the Privy Council in Srimatt TJma Devi v. Gohoolanund Das 
Mahujmtra * : — 

“ It was urged at the Bar that the maxim * Quod fieri non debuii factum valet,^ 
though adopted by the Bengal sehool, is not recognised by other schools, and notably 
by that of Benares. That it is not recognised by those schools in the same degree as 
in Bengal is undoubtedly true. But that it receives no application except in Lower 
Bengal is a proposition which is contradicted not only by the passage already cited 
from Sir William Macnaughten s work, but by decided cases. The High Court of 
20 Madras in Chinna Gaundan v. Kumara Gaun^n and the High Court of Bombay in 
Raje Vayankatrao Anandrao Nimbalkar v. Jayantrao bin ur Ranadioo acted upon 
it ; and did so in reference to the adoption of an only son of his natural father, 
on which the High Court of Calcutta in Bajah Opundur Lall Ray v. Ranee Bromo 
Mayee has refused to give effect to it, considering that particular prohibition to be 
imperative. 

** Their Lordships feel that it could be highly objectionable on any but the strongest 
grounds to subject the natives of India in this matter to a rule more stringent than 
that enunciated by such text writers as Sir William Macnaughten and Sir Thomas 
Strange. Their treatises have long been treated as of high authority by the Courts 
30 of India, and to overrule the propositions in question might disturb many titles. 

“ Upon a careful review of the authorities their Lordships cannot find any which 
would constrain them to invalidate the adoption of the defendant, even if it .were more 
clearly proved than it is that Hullodkur Dass could have adopted Dinobundhoo, the 
only son of his brother. They will, therefore, humbly advise Her Majesty to affirm 
the judgment of the High Court and to dismiss this appeal with costs.” 

In regard to an adoption of a lister's son and a daughter's son, I 
have room only for a few brief remarks. The cases of Gopal Narhar 
8afray v* Hanmant Ganesh 8afray and another,^ and Bhagirthibdi v» 
Radkahai^ decide that among Br^hmanas the adoption of a daughter's 
40 son is incestuous and invalid," and cannot be supported on the 
doctrine oi factum valet. These decisions are opposed to the unambiguous 
language of the Vyavahdra Maydkha and the Dvaita Nirnaya on the 


^ Law' Rep. In. Ap. 53. 

* Ind. Law Hep., 3 Bombay Ser. 273. 
3 Id. 298. 
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subject. Their Lordships were probably misled by Mr. Borradsiile's 
translation of theMaydkha, for it is asserted that the May dkha prohibits 
such an adoption, whereas Nilakantha has taken particular pains to 
disprove the alleged prohibition. The passage has been entirely misun- 
derstood. I refer ray readers for a correct rendering of it to pp. 63, 54 
above. As regards the Dattaka Mimdmsd, the Dattaka Chandrikd, 
and the Samskdrakaustubha I have fully discussed their doctrines on 
the subject before. In reference to the extracts taken frOm the Vya- 
vasthds, which are yet to be published, they do not displace my con- . 
elusions on the subject, and I regret they cannot be accepted in their 10 
present form until the original questions and replies .;ad authorities are 
published. No earlier published case adverse to the right of the sister's 
son and the daughter’s son is available, and the usage in this presidency 
being uniformly in accordance with the opinions of theMaydkha, the effect 
of these decisions will, I fear, tend to upset titles and promote litigation. 
Only a few weeks ago a gentleman who, when questioned, admitted 
that the law and usage of the country was in favour of the adoption of 
daughter’s sons, sought for precedents against the validity of such adop- 
tions in the shape of some new decisions, which, he was told, had been 
passed: The effect of such decisions may, therefore, be easily conceived. 20 
It seems that in neither case was it brought to the notice of their Lord- 
ships that both Nilakantha and Sankara Bhat^ have plainly stated 
that the immemorial usage of the country was in favour of such 
adoptions. It was not proper to have drawn any inference from the 
* admission’ of the learned pleader that no instances of the adoption of a 
daughter’s son in the locality of the litigants were deposed to in the case. 

No issue about such custom was, it seems, raised in the lower courts ; 
and any remarks of the court as to the likelihood of the existence of 
that custom can therefore have no judicial force. A document contain- 
ing the recognition of an adoption of the kind by one of the Sanka- 30 
r4ch4ryas is set aside on the ground that the law had neither invested 
him with ^ any dispensing or judicial power,’ nor was he agreed to as an 
arbitrator. What law is here meant I do not know. The jurisdiction 
of §ankar4ch4rya over Smartas in matters of religion is independent of 
any consent of the parties.^ Adoption is to a considerable extent a 
matter of religion, and the decision by a Sankarachdrya that a certain 
adoption is valid and not sinful has been and is still regarded by the 
community as final. With the greatest deference I must observe that 
that authority has better means than our present courts of knowing the 
accepted law and usages of. the people ; and our civil courts ought not 40 
to undertake to reject an adoption on the ground of its sinfulness, when 
such adoption has been declared by the Sankar4ch4rya not to be sinful. 


See Steele’s Summary p. 88. 
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My previous remarks on the essential constituents of an adoption, 
together with those on the doctrine oi factum valet, apply to adoptions 
of a sister^s son and a daughter's son alike. There being a proper giver 
and receiver, and a gift and acceptance, the adoption must stand 
even on the imperfect doctrines of Dattaka Chandrik4 and Dattaka 

I now beg to add that from an extract of the Dattdpraddniha 
Section of the Smriti Chandrikd with which I was lately favored by 
Dr. Burnell, I am fortified in my conclusion that the printed Dattaka 
10 Ohandrikd is not the work of Devanna-bhat^. 


CONCLUDING KEMARKS. 


The following are subjects upon which I have yet to publish my 
observations, on the texts as well as the customary law in relation thereto. 
My time and space being limited, I am not able to do so in this work, 
and must therefore content myself with a bare enumeration thereof; — 


I. Partition — 


20 


(a) Evidence of. 

(h) Impartible property. 

(c) Primogeniture. 

(d) Eldership. 

(e) Mother's share. 

(/) Charges on ancestral property — such as marriages, 
debt, Mahdydtrd (great pilgrimage) — expenses, main- 
tenance, &c. 

{g) Gifts of ornaments to female relations. 


11. Succession — 


(а) Ordinary property. 

(б) Offices — 1, Temporal ; 2, Religious. 

(c) Stridhana. 

30 (d) The doctrines of vesting and survivorship — ^are they 

applicable to the Hindu law ? 


III. Alienation^ 

(a) Sales. 

(h) Gifts. 

(c) Mortgages. 
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